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ADVERTISEMENT. 


THE  remainder  of  this  Treatise  is  in  preparation, 
and  will  comprise  the  rules  established  for  the  protec- 
tion of  the  interests  of  Infants  in  proceedings  at  Law 
and  in  Equity ;  their  capacity  to  contract,  and,  gene- 
rally, their  powers  and  disabilities,  considered  in  their 
relation  to  society  at  large. 
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TBEATISE 


ON   THK 


LAW  RELATING  TO  INFANTS. 


All  individuala  below  the  age  of  twenty-one  years  are  in 
law  called  infants.  In  consideration  of  the  immaturity  of 
their  judgment,  their  persons  and  estates  are  usually  com- 
mitted to  the  charge  of  others  of  more  advanced  years^  and 
Courts  of  Justice  exerdse  certain  powers  for  their  especial 
benefit  and  protection. 

In  some  of  the  transactions  of  life,  they  are  considered 
to  be  absolutely  incapable  of  taking  part ;  in  some,  they  are 
idlowed  to  engage,  with  the  assirtance  of  protecton;  and  in 
others,  they  are  allowed  to  act  for  themselves. 

In  the  First  Part  of  the  present  Treatise,  it  is  proposed 
to  give  an  account  of  the  different  kinds  of  custody  to  which 
in&nts  now  are  or  have  in  former  times  been  intrusted ; 
of  the  x>ower8  and  duties  of  the  guardian  with  respect  to 
the  management  and  disposition  of  the  infant's  person 
and  property;  and  of  the  principles  on  which  the  Comrts 
wiU  interfere  to  assist  or  control  him,  or  will  act  inde- 
pendently, in  furtherance  of  these  objects.  The  remaining 
divisions  of  the  subject  will  be  treated  of  in  a  subsequent 
Part. 


PART   THE   FIRST. 


CHAPTER  I. 


GaardiaD8liip 
in  cliivalry; 

•^ts  origin. 


Where  land 
held  of  single 
lord  descended 
to  unmarried 
male  infant. 


GUARDIANSHIP   IN   CHIVALRY. 

Guardianship  in  chivalry  arose  out  of  the  feudal  prac- 
tice of  bestowing  land  in  consideration  of  military  service. 
It  was  natural^  that  when  this  service  was  suspended  on  ac- 
count of  the  infancy  of  the  tenant^  the  lord  should  resume 
the  fee  which  had  originally  moved  from  himself,  until  the 
heir  male  became  capable  of  wearing  heavy  armour  and 
doing  knight's  service,  or  the  heir  female  of  having  a  hus- 
band who  could  perform  the  service  for  her.  The  infants, 
on  the  other  hand,  whose  inheritance  the  lord  enjoyed,  had 
an  obvious  claim  upon  him  for  education  and  protection; 
and  he  was  interested  in  training  up  his  male  vassals  to 
arms,  and  in  preventing  his  female  tenants  from  marrying 
his  enemies.  A  system  based  upon  these  principles  existed 
among  the  Normans  (a),  and  was  introduced  into  England 
after  the  Conquest. 

Where  (6),  upon  the  death  of  one  holding  by  knigfafs  ser- 
vice of  a  single  lord,  his  or  her  land  descended  to  an  unmarried 
male  heir  under  the  age  of  twenty-one,  the  lord  was  entitled 
to  the  custody  of  the  heir's  person,  and  also  of  the  land. 


(a)  Coke's  Copyholder,  s.  22;       (b)  Litt.  8.103;  Harg.n.(ll)to 
Grand  Coustumier  c.  33.  Co.  Litt.  88.  b. 
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nntil  he  arriyed  at  the  age  of  twenty-one^  when  the  kw  sup- 
posed him  to  be  fit  for  the  services  of  chivahy.    The  guar-  Righu  of  guar- 
dian might  present  to  churches^  have  the  marriage  of  womeui        ' 
and  take  to  his  own  use  aQ  other  profits  and  incidents  which 
belonged  to  the  minor  and  his  estates ;  but  could  make  no 
alienation  of  the  inheritance.     He  was  obliged  to  maintain  —bis  duties. 
the  infant^  and  was  expected  to  see  that  he  was  ''  in  his 
young  years  taught  the  deeds  of  chivaby,  and  other  virtuous 
and  worthy  sciences/'    Moreover,  as  he  had  all  the  emolu- 
ments of  the  heir,  he  was  to  act  in  all  the  concerns  of  the 
latter,  and  to  prosecute  all  suits  for  the  recoTcry  of  his 
rights.    Finally,  it  was  his  duty  to  restore  the  inheritance 
in  good  condition,  and  also  fireed  from  the  debts  of  the 
ancestor,  in  proportion  to  the  duration  of  the  custody,  and 
the  value  of  the  estate  (c). 

The  lord's  interest  in  controlling  the  marriage  of  his  fe-  Right  to  sell 
male  wards,  led  to  his  exacting  a  price  for  his  consent ;  and  ward. 
at  length  it  became  customary  to  sell  the  marriage  of  wards 
of  both  sexes  (il). 

A  male  (e)  ward,  if  he  refused  an  equal  match  provided  by  Valne  of  mar. 
his  guardian,  was  obliged,  on  coming  of  age,  to  pay  him  the  J^'^^Jii^idiaEr 
value  of  the  marriage ;  being  as  much  as  had  been  bond  fide  ^^^  ^^**"  '*' 
offered  for  it;  or,  if  the  guardian  chose,  as  much  as  a  jury 
would  assess,  taking  into  consideration  all  the  real  and  per- 
sonal property  of  the  ward ;  and  the  guardian  could  daim 
this  value,  even  if  he  had  made  no  tender  of  marriage  {g). 

At  fourteen,  a  male  became  legally  competent  to  consent  —where  he  had 
to  marriage.    If  a  tender  was  made  to  the  ward  between  j^^^. 
fourteen  and  twenty-one,  and  he  refused  it,  and  within  the 
same  period  formed  an  alliance  elsewhere,  without  his  guar- 
dian's permission,  he  incurred  forfeiiure  of  marriage ;  that 

(c)  Reeves's  Hist,  of  £ng.  Law,  {e)  Litt.  s.  110. 

vol.  1,  p.  1 14 ;  GlanviUe  lib.  7,  c.  9,  (  g)  Co.  Litt.  82.  a. ;  2  Inat.  92 ; 

Co.  Liu.  75.  b.  6  Rep.  126  b;  6  Rep.  70  b. 

(i)  2  Bl.  Comm.  70. 

b2 
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Conseqaences 
of  marriage  by 
lord. 


Penalties  for 
ravishment  of 
ward. 


is^  he  had  to  pay  double  the  value  of  the  marriage  (ff).  If 
he  married  without  consent  after  fourteen  and  before  tender, 
he  was  charged  with  the  single  value.  When  the  guardian 
disposed  of  him  in  marriage,  his  body  was  immediately  out 
of  ward  (A) ;  and  if  a  marriage  took  place,  but  was  after- 
wards dissolved  by  disagreement  of  husband  or  wife  at  their 
respective  ages  of  consent,  or  by  the  wife's  death  before  both 
were  capable  of  consenting,  the  guardian  had  not  the  mar- 
riage a  second  time. 

Where  an  infant  was  detained  (i)  or  carried  off  firom  his 
guardian,  the  latter  might,  at  common  law,  recover  body  and 
land  in  a  writ  of  right  of  ward,  or  bring  an  action  of  trespass 
for  damages  against  the  abducer;  who  was  liable,  moreover, 
to  fine  and  imprisonment  {k).  Where  the  infant  had  been 
also  married,  the  action  was  at  first  the  only  remedy;  but 
afterwards,  by  the  Statute  of  Merton  (/),  the  guardian  was 
enabled,  if  the  infant  was  under  fourteen,  and  the  ravisher 
was  a  layman,  to  recover  the  single  value  of  the  marriage 
against  the  latter,  together  (m)  with  the  infant  and  his  land ; 
and  the  ravisher  was  also  to  pay  a  fine  tq  the  King,  and  to 
be  imprisoned  until  both  the  value  and  the  fine  were  paid. 
By  the  Statute  of  Westminster  the  first  (n),  these  provisions 
were  extended  to  infants  above  the  age  of  fourteen,  who 
should  be  abduced,  either  by  clergymen  or  by  laymen.  By 
the  Statute  of  Westminster  the  second  (o),  it  was  further 
enacted,  that  though  the  ravisher  restored  the  infant  un- 
married, or  paid  for  the  marriage,  he  should  nevertheless  be 
punished  with  two  years'  imprisonm^it ;  and  if  he  did  not 
restore  the  infant,  or  married  him  after  the  years  of  con- 


Cg)  Co.  Litt.  78.  b.,  82.  b. 

(A)  Bro.  Garde,  112;  Litt.  a. 
105;  Co.  Litt.  79.  b. ;  Cowell's  In- 
stitutes, tit.  22,  8.  2. 

(0  2  Inst.  90. 

It)  9  Rep.  72. 


(l)  20  H.  3,  c.  6. 
(m)  2  Inst.  202. 
(fi)  3  E.  1,  c.  22. 
(o)  13  £.  1,  c.  35;  see  2  Inst. 
439. 
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sent,  and  was  not  able  to  make  good  the  value  of  the  mar- 
riage, he  shotdd,  at  the  discretion  of  the  Court  {p),  either  ab« 
jure  the  realm,  or  suffer  perpetual  imprisonment.  A  writ 
of  ravishment  of  ward  was  provided  for  the  guardian. 

If  any  man  or  woman  married  a  ward  to  his  or  her  child  Whatcontiitau 
without  the  guardian's  consent,  or  induced  him  to  leave  his 
guardian,  or  if  he  was  admitted  into  any  religious  order  by 
the  superior  of  the  order;  this  amounted  in  law  to  the  offence 
of  ravishment  {q) . 

Where  the  ward  had  been  thus  married  under  fourteen,  CoDiequeDe«a 
the  marriage  might  be  dissolved  at  or  before  that  age  by  dis-  niarmge  with- 
agreement,  or  by  the  wife's  death  before  the  age  of  consent ; 
and  then,  as  between  the  ward  and  his  guardian,  things 
were  in  the  same  state  as  if  he  had  never  been  married ;  or 
the  guardian  might  tender  to  him  a  new  marriage  at  four- 
teen, and  if  he  rejected  it,  and  confirmed  his  previous  match, 
he  incurred  forfeiture  of  marriage  (r). 

Where  the  heir  was  married  and  above  fourteen  at  the  where  the 
time  of  the  ancestor's  death,  the  land  only  was  in  ward,  ned  and  above 
and  no  right  of  marriage .  accrued.     But  if  he  was  under   °"'      *     , 

^  ^  — where  ander 

fourteen,  the  lord  could  take  possession  of  him,  because  fourteen. 
the  marriage  might  be  dissolved  as  above  mentioned ;  in 
which  case,  the  lord  had  the  right  of  marriage.  If,  how- 
ever, after  age  of  consent,  the  heir  agreed  to  the  mar- 
riage, (the  wife  also  agreeing  at  the  proper  time),  it  was 
good  from  the  beginning,  and  the  lord  had  no  right  to  the 
value  (^). 

Neither  the  single  nor  the  double  value  could  be  recovered  The  lord's  re- 
against  the  heir  until  he  was  of  full  age,  when  the  lord  might  ^ue.  ^^ 
enforce  payment  either  by  action  for  damages,  or  by  detain- 
ing the  land  {fj.    The  taking  of  the  profits  was  not  accounted 

(/>)  9  Rep.  74.  (r)  Co.  Litt.  79.  b. ;  2  Inst.  91 ; 

(q)  2  Inst.  239.  b. ;  see  Plac.  46  £.  8,  Jugement,  102. 
Ab.  134;  Bexk.  rot.  163,  (temp.        («)  Co.  Litt.  79.  b.,  80.  a. 
Hen.  3).  (t)  Co.  Litt.  82.  b. 
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held  of  oue  lord 
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unmarried  fe- 
male under 
fourteen. 


Rights  of  lord; 


— two  years 
added. 


Rights  of  lord 
as  to  marriage. 


as  part  of  the  single  value^  but  only  as  a  pledge  until  the  heir 
should  satisfy  the  claim.  In  the  case  of  the  double  value  or 
forfeiture^  the  profits  were  taken  in  satisfaction  of  the  charge. 

If  the  heir  (u)  died  before  payment^  the  lord  had  no  reme- 
dy for  the  single  value ;  but  for  the  double  value  he  might  sa- 
tisfy himself  out  of  the  profits. 

A  woman  might  consent  to  marriage  at  twelve ;  but  the 
law  seems  to  have  considered  fourteen  as  the  age  at  which 
she  might  be  expected  to  have  a  husband  who  could  perform 
the  services  of  chivalry.  Where  land  held  of  a  single  lord 
by  knighf  8  eervioe  descended  to  an  unmarried  female  heir 
under  fourteen^  the  lord  had  the  wardship  of  her  body  and 
land  up  to  that  age^  with  the  right  of  disposing  of  her  in  mar- 
riage (t^) ;  which  ought  regularly  to  have  been  done  between 
the  ages  of  twelve  and  fourteen^  and  the  lord  could  not  have 
held  the  land  after  fourteen  for  the  value.  But  as  it  often 
happened  that  lords^  "  out  of  covetousness^  would  not  many 
their  female  wards,  but  kept  the  lands  at  their  own  will  and 
pleasure  many  years  after  their  age  of  fourteen,"  it  was 
enacted  "  for  the  restraint  of  the  wrong,  and  in  truth  for  the 
advantage  of  the  lords/'  that  the  lord  should  retain  posses- 
sion of  the  land  until  the  heir  female  was  sixteen  years  old, 
in  order  that,  during  the  two  last  years,  he  might  tender  to 
her  a  proper  marriage  («;). 

If  the  guardian  married  his  female  ward  below  fourteen, 
he  lost  her  lands  at  fourteen.  But  (^)  he  could  not,  except 
in  certain  cases  to  be  mentioned  hereafter  (y),  make  her  a 
tender,  involving  penalties  in  case  of  refusal,  below  fourteen. 

Where  he  disposed  of  her  in  marriage  between  the  ages  of 
fourteen  and  sixteen,  he  immediately  lost  the  land;  as  the 
purpose  for  which  the  two  additional  years  were  given  had 


(ii)  2  Inst.  91,  d3.  203. 

(v)  Co.  litt.  78.  b.,  82.  b. ;  Litt.  (x)  Co.  Litt.  79.  a. 

8. 103.  (y)  InfitBy  pp.  10, 11. 
(19)  Stat.  Westnu  1,  c.  22 ;  2  Inst. 
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been  satisfied.    K  he  tendered  marriage  within  the  two  years, 
and  she  refused,  then,  whether  she  married  elsewhere  or  not.  His  remediet 
the  lord  might  hold  her  land  until  her  age  of  twenty-one,     '    •  ▼  ue, 
and  further  until  he  had  levied  the  single  value  of  the  mar- 
riage {z) ;  but  the  heir  female  did  not  in  any  case  incur  for- 
feiture of  marriage,  and  the  lord's  remedy  for  the  value  was 
simply  personal,  except  in  the  case  above  mentioned.    If  the 
lord  made  no  tender  between  fourteen  and  sixteen,  he  could 
not  claim  the  value.    Where  the  heir  female  was  detained,  — nmediet  for 
carried  away,  or  married  under  fourteen,  the  lord  had  the 
same  remedies  at  common  law  as  in  the  case  of  an  heir 
male  (a),  and  also  those  given  by  the  stat.  Westm.  2  (i). 
Where  this  occurred  to  a  girl  between  fourteen  and  sixteen, 
it  may  be  presumed  that  he  had  an  action  for  damages. 

Where  the  heir  female  was  married  at  the  time  of  the  an-  iieir  female 
oestor's  death ; — ^if  she  was  above  twelve,  and  below  fourteen,  ^nmd,  """* 
the  land  only  was  in  ward,  until  she  reached  the  age  of  four- 
teen ;  if  she  was  under  twelve  when  the  ancestor  died,  the 
lord  had  the  same  rights  as  in  the  case  of  an  heir  male  mar- 
ried under  fourteen  in  the  lifetime  of  the  ancestor  (c).    If  No  waniahip 
she  was  above  fourteen  when  the  land  descended  to  her,  foi^'n.^^** 
then,  whether  she  was  married  or  not,  neither  land  nor  per- 
son was  in  ward. 

As  the  wardship  of  females  ended  at  fourteen,  the  lord  Nature  of  the 

__---__         _  11.  .        1  two  yeara' poa- 

neld  the  land  for  the  two  additional  years,  not  as  guar-  aeaaton. 
dian,  but  by  force  of  the  Statute  {{Tj.    In  certain  cases,  he 
had  value  of  marriage  without  tender.     If  a  man  left  co-  Co-beiresaes. 
heiresses  under  fourteen,  they  were  all  in  ward ;  if  some  of 
them  were  above  and  others  below  that  age,  the  lord  had  the 
custody  of  those  who  were  within  age,  and  of  their  shares  in 
the  land. 
Where  any  infant  heir  male  or  female  would  have  been  Ward  becauae 

of  ward. 

(z)  Stat.  Westm.  1,  c.  22;  Co.  (c)  Co.  Litt.  79.  a.;  2  Inst. 204. 

litt.  79.  a. ;  2  Inst.  204.  (d)  Stat.  Westm.  1,  c.  22;  2  Inst. 

(a)  Snpia,  p.  4.  204. 

(b)  Ibid. 
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From  different 
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Where  there 
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tenure. 


Where  lands 
held  in  eapiu, 
and  lands  held 
of  subjects. 


Prerof^atiTe 
wardship. 


entitled^  if  of  full  age^  to  the  wardship  of  another  infant^  the 
guardian  of  the  first  infant  had  the  wardship  of  the  second^ 
becatue  of  ward  {d) . 

Where  lands  held  by  knight's  service  of  several  lords, 
being  subjects^  descended  to  an  infant  heir,  each  had  the 
wardship  of  the  lands  held  of  himself.  If  they  descended  at 
the  same  time,  and  from  the  same  ancestor,  the  lord  of  that 
fee  which  the  ancestor  had  first  purchased,  who  was  called 
the  lord  by  priority,  had  also  the  wardship  and  marriage  of 
the  heir.  It  sometimes  happened  that  a  woman,  holding  of 
one  lord,  married  a  man  holding  of  another  lord,  and  died 
leaving  a  child,  and  also  leaving  her  husband  surviving,  so 
that  he  became  tenant  by  the  curtesy  of  her  land.  In  such 
a  case,  upon  the  husband's  death,  the  heir  came  into  pos- 
session, at  the  same  time,  of  lands  descending  from  different 
ancestors ;  and  his  person  was  in  ward  to  the  lord  of  the  land 
which  had  been  first  purchased.  It  might  happen  that  lands 
held  of  several  lords  descended  to  the  heir  from  different  an- 
cestors at  different  times.  Where  the  wardship  of  the  per- 
son had  once  vested  in  any  lord,  it  was  not  divested  by  any 
subsequent  descent  of  lands  to  the  heir,  even  {e)  if  such  lands 
were  held  of  the  crown  in  capite. 

Where  there  was  no  priority  of  tenure,  but  the  ancestor 
had  acquired,  by  one  feofiment,  land  held  of  different  lords, 
that  lord  who  first  seised  the  heir  had  the  wardship  of  his 
person  {g). 

But  if  the  ancestor  held  lands  of  the  King  by  knighf  s  ser- 
vice, vi  de  corond,  (i.  e.  lands  originally  holden  immediately 
of  the  King),  which  was  commonly  called  tenure  in  capUe  {h) ; 
and  also  held  lands  of  other  lords ;  then,  however,  the  ques- 
tion of  priority  might  stand,  the  King,  by  his  prerogative, 
had  the  wardship,  not  bnly  of  the  heir  himself,  but  of  all  his 


(rf)  Vin.  Abr.  Guardian,  (B).        (H). 

\e)  2RoU.  Abr.35.  (A)  Haig.  n.  (1)  to  Co.  Litt. 

{g)  Vin.  Abr.  Guardian,  (G).    77.  a.;  Co.  Litt.  77.  a.,  78.  a. 
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lands^  of  whomsoever  they  were  held^  (not  excepting  (t)  lands 
of  socage  tenure) ;  and  of  such  inheritances  also  as  do  not  lie 
in  tenure;  as  rent-charges^  rents-seek^  fairs^  markets^  warrens, 
annuities,  &c. 

If  the  ancestor  held  lands  of  the  King  by  knight's  service  Where  lands 
ni  de  honore,  (i.  e.  lands  holden  immediately  of  the  King  in  nore. 
consequence  of  the  escheat  of  some  honor,  or  manor),  then 
the  King  had  the  wardship  of  those  lands  only  which  were 
held  of  himself;  except  in  the  case  of  certain  honors,  and 
of  lands  holden  by  knighf  s  service  of  the  Duchy  of  Lan- 
caster in  the  county  palatine,  where  he  had  his  preroga- 
tive {*). 

An  heir  female  (/)  was  entitled  at  fourteen  to  the  posses-  Righuoffemale 
sion  of  all  her  lands  held  of  any  lord  by  posteriority,  and 
might  then  enter  upon  him ;  her  person  was  out  of  ward  for 
all  purposes,  except  tender  of  marriage,  and  she  might  her- 
self be  guardian  to  any  infant  heir  holding  of  her,  if  she  had 
attained  fourteen  when  his  land  descended  to  him. 

Where  lands  held  by  knight's  service  not  in  agrite,  and  Where  laode 
lands  held  in  socage,  descended  to  the  heir  from  the  same  Tkseandin  to-' 
ancestor ;  his  person  and  his  lands  held  by  knight's  service  Sme  Mwttor. 
were  subject  to  wardship  in  chivalry,  and  his  socage  land 
was  held  by  the  guardian  in  socage.     Where  they  descended  Where  from 
from  different  ancestors,  he  was  ward  in  socage  or  in  chi-  to^~'  •'"^- 
vaby,  according  as  he  had  come  earlier  into  possession  of  one 
inheritance  or  the  other. 

Although  wardship  of  the  kind  now  imder  consideration  Customary 
was  properly  incident  to  military  tenure,  yet,  in  some  cases,  in  io^^.°    ^^ 
it  extended  by  custom  to  the  body  and  lands  of  tenants  in 
socage  (m). 

Wardship  (including  the  right  of  marriage)  was  a  chattel  Wardship  a 
which  vested  absolutely  in  the  lord,  immediately  upon  the  lord. 

(0  Fitzh.  Abr.  Prerogative,  22,  ( /)  Haig.  n.  ( 1 )  to  Co.  Litt.  74.  b. 

25 ;  Keilwey,  86,  32,  176 ;  Dyer,  (m)  Co.  litt.  76.  a. ;  Bto.  Guide. 

174  a,  369  a ;  4  Inst.  196.  91 ;  Fitzh.  Prescription,  68 ;  Bract. 

(*)  Co.  Litt.  77.  a.  88. 
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death  of  the  tenant :  it  was  held  by  the  fonner  for  hia  own 
advantage^  and  if  he  died  while  the  heir  male  was  under 
the  age  of  twenty-one^  or  the  heir  female  under  fourteen,  it 
descended  to  his  executors  or  administrators ;  and  this  eren 
in  the  case  of  a  bishop,  where  the  lands  were  held  of  the 
see  (o).  If  the  lord  died  within  the  two  additional  years  giyen 
to  him  in  the  case  of  females,  his  rights,  during  the  remain* 
der  of  that  time,  also  devolTed  upon  his  executors  or  admi- 
nistrators. 

It  cooid  not  be       Where  a  Tassal  held  of  the  King  (or  any  other  lord)  by 

knighfs  service,  and  a  third  person  held  of  the  Tassal  by 
knight's  service,  and  was  in  ward  to  him,  and  afterwards  the 
mesne  died,  and  his  heir  was  in  ward  to  the  King  (or  chief 
lord),  the  King  (or  lord)  could  not  have  the  tenant  in  ward^ 
because  of  ward;  for  this  went  to  the  executor  of  the  mesne, 
being  a  chattel  vested  (p)/ 

Wudsbip  was         '^^  King  or  other  lord,  after  seisin,  might  sell  wardship 

laieaUe.  ^^y^  ^  ^^  incidents ;  and  the  custody  either  of  the  lands  or 

of  the  person,  (the  latter  including  maniage),  or  of  both, 

AdTowson.  might  be  granted  by  deed  or  without  deed  {q);  but  the  ward- 
ship of  an  advowson  could  not  be  granted  without  deed,  be> 
cause  it  was  derived  out  of  an  inheritance  that  lies  in  grant, 

Goai^an  in       and  not  in  livery.    The  original  lord  was  called  guardian  in 

J^*^  "       right;  his  grantee,  guardian  in  deed  (r). 

Efibetof gnmt-       Where  the  lord  granted  the  wardship  of  the  body  of  an 

2^^^^"'  heir  female  under  fourteen,  the  grantee  could  not  enjoy  the 

fonrteeiL  ^^  additional  years,  because  he  had  not  the  land;  the  lord, 

retaining  only  the  land,  had  no  right  to  tender  marriage,  and 
could  not  avail  himself  of  the  period  which  had  been  added 
only  to  give  time  for  a  tender;  and,  therefore,  the  hdr  £emale 

Whcretwo        was  firee at fourte^i, both  in  person  and  in  land.   Alordwho 

diose  to  waive  the  benefit  of  the  two  y ears,  oragrantee  of  the 

(o)  Co.  Litt.90.  a.;  6  Rep.  74;  but  see  Dyer,  370 a. 

Co.  Litt.  79.  a.  (r)  Co.  litt.  78.  b.,  86.  a.;  6 

(^p)  Yin.  Abr.  Guardian,  (B).  Rep.  75. 
(q)  Litt.  8. 116 ;  Co.  Litt. 85. a.; 


yean 
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person  only,  who  cotQd  not  have  the  land  during  the  two 
years,  might  still  take  the  value  of  the  marriage  without  any 
tender ;  or  might  l^ally  tender  marriage  to  the  heir  female 
between  the  ages  of  twelve  and  fourteen,  as  the  law  origin- 
ally prescribed  (s), 

Jf  the  fiither  of  the  infant  was  alive  at  the  time  of  the  Guaxdian  by 
descent,  and  the  infant  was  his  son  and  heir  apparent,  or 
daughter  and  heir  apparent,  he  was  guardian  by  nature  of 
such  son,  or  of  such  daughter  while  she  continued  heir  ap- 
parent, and  the  lord  had  only  the  custody  of  the  land  (/). 

If  the  King  conferred  knighthood  upon  an  infant  ward  in  Conseqnences 
chivalry  («),  (which  might  be  as  soon  as  he  was  baptized),  this  knighted^  '°^ 
amounted  to  a  judgment  that  he  was  able  to  do  knight's 
service,  and  his  body  was  immediately  out  of  ward,  but  his 
land  remained  in  ward  till  he  reached  twenty-one.  Although 
the  lord  could  not  in  ordinary  cases  compel  the  heir  to  sa- 
tisfy him  for  the  value  of  his  marriage  till  his  fuU  age,  and 
lost  the  value  if  the  heir  died  under  age;  yet,  in  this  case, 
immediately  after  the  heir  was  made  a  knight,  the  lord 
might  have  a  writ  de  valore  mariiagii.  Where  marriage  was 
legally  tendered  to  the  heir  and  refused  by  him,  and  he  was 
afterwards  made  a  knight  and  married  elsewhere  within  age, 
he  did  not  pay  forfdture  of  marriage.  If  the  infant  heir  was 
made  a  knight  in  the  lifetime  of  his  ancestor,  he  never  was 
in  ward,  either  for  body  or  for  land,  nor  did  auy  right  of 
marriage  accrue  to  the  lord  (v). 

Guardianship  in  chivalry  might  be  forfeited  by  disparage-  Causes  of  fer- 
ment, waste,  alienation,  outlawry,  or  attainder.  ^' 

The  lord  had  no  right  to  tender  to  his  ward  a  match  by  Disparagement: 
which  he  or  she  might  be  disparaged  (a?).    The  causes  of  dis- 
paragement might  be  either  mental  incompetency,  inequal- 

(#}  2  Rep.  72 ;  Co.  lAtt.  79.  a. ;  c.  8. 

snpra,  p.  6.  (v)  6  Rep.  74 ;  2  Inst.  12 :  con. 

{$)  Co.  liU.  84.  a.  Vin.  Abr.  Guardian,  (M),  pi.  8. 

(«)  6  Rep.  74;  Magna  Charts,  (x)  Co.  litt.  80.  a. 
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Its  coDse< 
quences. 


Watte. 


ity  of  rank,  corruption  of  blood,  alienship,  bodily  deformity, 
blemish,  or  disease,  or  great  disparity  of  years.  Another 
cause,  in  very  ancient  times,  was  the  loss  of  privilege :  as,  to 
marry  the  heir  to  a  widow  in  the  days  when  "  bigamists,^' 
i.  e.  the  husbands  of  widows,  or  men  who  had  married  again 
after  the  death  of  their  wives,  were  excluded  from  the  bene- 
fit of  clergy. 

The  disparagement  of  heirs  was  forbidden  by  Magna 
Charta  and  by  the  Charter  of  Henry  III. ;  and  especial  pro- 
tection was  afforded  to  heirs  male  by  the  Statute  of  Merton. 

If  a  male  heir  was  disparaged,  the  lord  lost  the  wardship, 
both  of  land  and  person,  and  the  next  cousin  or  collateral 
relative  of  the  heir  to  whom  the  inheritance  could  not  de- 
scend, might  enter  and  oust  the  guardian  in  chivalry,  and 
take  the  issues  and  profits  to  the  use  of  the  infant.  If  such 
cousin  refused,  another  might  act ;  and  if  none  of  the  cousins 
would  enter,  the  infant  might  enter  and  oust  the  guar- 
dian (^) ;  and  although  the  infant  at  fourteen  might  agree  to 
the  match,  yet  the  lord  did  not  regain  the  wardship.  There 
could  be  no  disparagement  of  an  heir  male,  but  when  he  was 
married  below  the  age  of  fourteen  {z) ;  because,  after  that 
age,  he  was  capable  of  consenting  to  any  marriage,  whether 
equal  or  not.  For  similar  reasons,  it  would  seem,  that  a  fe- 
male could  only  be  disparaged  under  twelve.  It  does  not 
exactly  appear  in  what  way  disparagement  of  an  heir  female 
was  punished. 

If  the  guardian  (a)  granted  the  wardship  of  the  land  to 
another  bond  fide,  and  the  heir  was  disparaged,  the  grantee 
of  the  land  did  not  forfeit  his  interest.  If  there  were  two 
joint  tenants  of  a  ward,  and  one  disparaged  him,  both  lost 
the  wardship. 

The  Great  Charter  {b)  provided  that  guardians  doing  waste 


{y)  Merton,  20  H.  3,  c.  7. 
Iz)  Litt.  8. 107, 


(a)  Co.  litt.  80.  b. 
(*)  C.  4. 
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should  lose  their  custody.  The  observation  of  this  enactment 
was  injoined  by  stat.  Westm.  1  (c) ;  and  by  the  Statute  of 
Gloucester  (d),  it  was  declared^  that^  should  the  remainder  of 
the  wardship  not  be  equal  in  value  to  the  waste  sustained^  the 
guardian  should  make  it  up  in  damages. 

The  Statute  of  Westminster  1,  provided  {e),  that  if  a  guar-  Alienation. 
dian  or  chief  lord  made  a  feoffment  of  the  inheritance  of  his 
ward,  the  ward  should  recover  by  assise  of  novel  <l^«f«ei<»in 
against  the  guardian  and  the  tenant;  and  that  the  seisin 
should  be  delivered  by  the  justices  to  the  next  firiend  of  the 
ward,  to  whom  the  inheritance  could  not  descend^  who  was 
to  improve  it  for  the  use  of  the  heir^  and  to  account  for  the 
profits.  If  the  infant  was  carried  off  or  disturbed  in  pur- 
suing his  remedy,  the  assise  might  be  brought  by  his  next 
firiend. 

Guardianship  in  chivalry,  existing  only  for  the  benefit  of  Oatlawry  or  at- 
the  lord,  was  forfeited  by  his  outlawry  {g)  or  attainder  of 
felony  or  treason. 

It  has  been  said,  that  the  Court  of  Chancery  might  remove  Powen  of  Coort 
the  person  of  the  ward  out  of  the  lord's  custody,  if  he  had  ^      ^<^'7* 
been  guilty  of  any  misbehaviour  or  ill  usage  (A). 

If  a  ward  of  the  Crown  had  any  goods,  chattels,  debts.  Chattel*  of 
duties,  or  other  thing  due  to  him,  an  information  might  be  ""^  "^""'"• 
exhibited  by  the  King's  Attorney  of  his  Wards,  on  behalf 
of  the  ward;  for  the  value  of  the  marriage  was  thereby  in- 
creased. 

Wardship  (i)  might  take  place  even  where  the  tenant  did  What  estate 
not  die  seised  or  in  the  homage  of  the  lord.  "^  ^*     '**' 

If  the  tenant  had  made  a  feofhnent  in  fee  upon  condition, 
and  after  his  death  his  heir  under  age  entered  for  a  breach 
of  the  condition,  the  heir  was  in  ward,  being  in  the  land  by 
descent. 

(0  3  Ed.  1,  c.  21.  (^)  7  Rep.  13  b. 

(d)  6  Ed.  1,  c.  5.  (A)  9  Mod.  141. 

(e)  c.  48;  Vaugh.  180.  (t)  Co.  Litt.  76.  b. 
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An  infant  was  likewise  in  ward^  when  a  right  of  action  had 
descended  to  him^  and  he  had  recoyered  the  land  as  heir. 

Where  tenant  in  tail^  the  remainder  in  fee,  made  a  feoff- 
ment in  fee,  and  died,  leaving  the  issue  in  tail  within  age ; 
if  the  feoffee  infeoffed  the  issue  in  tail,  whereby  he  was  re- 
mitted as  heir,  he  was  in  ward  to  the  lord. 

If  a  fine  executory  was  levied  to  a  man  and  his  heirs,  and 
he  died  before  execution,  and  his  heir  within  age  entered, 
the  heir  was  not  in  ward,  for  his  ancestor  never  was  tenant 
to  the  lord. 

If  the  conusor  of  a  fine  executory  died  leaving  his  heir 
within  age,  the  lord  had  the  wardship  of  body  and  land  till 
the  entry  of  the  conusee. 

If  the  tenant  of  a  conditional  fee  simple  died,  his  heir 
within  age,  the  lord  had  the  wardship  of  body  and  land 
until  the  estate  was  divested  by  the  performance  of  the  con- 
dition. 

The  lord  had  the  wardship  of  the  body  of  the  infant  heir 
of  a  disseisee.  If  the  disseisor  died  leaving  an  infant  heir, 
the  lord  had  also  the  wardship  of  the  body  of  such  heir,  and 
of  the  lands.  It  was  doubted  whether  the  heir  of  the  dis- 
seisee should  then  continue  in  ward,  as  he  could  not  be 
tenant  until  he  had  recovered  the  land  in  an  action. 

The  lord  had  the  wardship  of  an  infiemt  en  venire  $a  mere, 
and  a  writ  of  dower  might  be  brought  against  him  as  guar- 
dian (t). 
Modes  of  erad-      Wardship,  by  the  common  law,  could  only  take  place 

where  there  was  descent.  The  ancestor,  therefore  (j),  to  pre- 
vent it,  enfeoffed  his  heir  apparent  in  his  own  lifetime;  or 
he  made  a  feoffinent  in  fee  to  a  stranger,  not  reserving  rent, 
for  which  he  was  supposed  to  be  satisfied  for  a  certain  term, 
to  end  at  the  time  of  the  heir's  attaining  full  age ;  and  then 
it  was  conditioned  that  the  feoffee  should  pay  more  than  the 

(t)  Fits.  Abr.  Garde,  1^.  (i)  2  Inst.  109,  111. 


OUABDIAN8HIP    IN    CHIVALRY.  15 

land  was  worth.    The  feofifee  made  default^  and  the  heir  en- 
tered for  breach  of  the  condition.    But  by  the  Statute  of  Checked  by 
Marlbridge  {k),  both  these  expedients  were  declared  to  be  bridge. 
firandulent,  and  a  remedy  was  provided  for  the  lord. 

The  lord  lost  his  wardship  if  he  accepted  homage  of  the  heir 
*    apparent  in  the  lifetime  of  the  ancestor,  after  a  feoffment 
made  by  the  ancestor. 

The  statute  extended  to  grants  as  well  as  feoffments.  It  did 
not  invalidate  conveyances  to  sons  for  valuable  consideration. 
It  applied  to  a  feoffment  in  fee-simple  made  (without  valu- 
able consideration)  solely  to  the  heir,  but  not  to  a  lease  for 
life  or  a  gift  in  tail  made  to  the  heir,  with  the  remainder  in 
fee  to  another;  nor  to  a  feoffment  made  to  the  heir  and  a 
stranger,  even  though  the  fee-simple  were  limited  to  the 
heirs  of  the  heir ;  nor  to  the  case  where  a  man  had  made  a 
feoffinent  for  the  maintenance  of  his  wife,  the  preferment  of 
his  younger  children,  or  the  payment  of  his  debts ;  and  had 
conveyed  the  land,  so  subject,  to  his  heir  (Q. 

As  legal  estates  only  were  liable  to  wardship,  the  invention  Evasion  by 

uses. 

of  uses  enabled  the  tenant  in  cMvabry  to  escape  this  and 
other  feudal  burth^is,  by  making  a  feoffment  to  uses,  and 
aUowing  only  the  use  or  equitable  interest  to  descend,  so 
that  the  heir  was  not  the  legal  tenant. 

But  by  a  statute  of  Henry  VII.  (m),  the  heir  taking  the  checked  by 
use  of  land  by  descent,  was  made  liable  to  wardship  both  of 
body  and  land,  as  if  his  ancestor  had  died  seised  of  the  legal 
estate.  From  this  time  till  the  date  of  the  Statute  of 
Uses  (»},  the  lord  had  the  wardship  of  the  heir  of  cestui  que 
use,  as  well  as  of  the  heir  of  the  feoffee  to  uses;  the  former 
by  the  statute,  the  latt^  by  the  common  law.  Wardship 
could,  during  this  period,  be  avoided  only  by  the  ancestor's 
making  a  lease  for  life,  with  remainder  to  his  heirs  apparent 

{i)  52  H.  3,  c.  6.  (m)  4  H.  7,  c  17 ;  Co.  Litt. 

(0  Co.  Litt.  78.  a.;  2  Inst.  110,    84.  b. ;  2  Inst.  110. 
112.  (»)  27H.8,c.  10, 
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The  statute  of  in  fee  (o).  It  may,  perhaps,  be  thouglit  that  the  practical 
evasion  of  ward-  Working  of  the  statute  4  Henry  YII.,  was  not  satis&ctory  to 
*  ^'  the  lords  in  chivalry  j  for  in  the  preamble  to  the  Statute  of 

Uses  {p),  the  loss  by  lords  of  their  wards,  marriages,  &c., 

through  firaudulent  assurances  to  uses,  is  stated  as  one  of  the 

evils  which  the  statute  is  designed  to  remedy. 

sututes  of  The  Statutes  {q)  of  Wills  and  Wardships,  enabled  proprie- 

ships.  tors  to  devise  two-thirds  of  their  lands  which  would  have 

been  subject  to  wardship  in  chivalry,  or  to  enfeoff  their  heirs 
to  the  same  extent,  and  that  proportion  of  the  lands  was  out 
of  ward.  But  the  wardship  of  the  body,  and  of  the  remaining 
one-third  of  the  land,  was  specially  reserved  in  all  cases  to 
the  King  and  other  lords. 
Effect  of  these        These  statutes,   according  to  Lord  Coke(r),  gave  a  £Bur 

greater  benefit  to  the  lords  than  the  common  law  gave  them ; 
and,  notwithstanding  some  advantage  given  to  the  heirs,  were 
yet  in  many  ways  prejudicial  to  the  latter;  and  wardship  was. 
extended  to  many  cases  previously  exempt  firom  it.  As, 
taking  one  example  for  many,  if  tenant  by  knight's  service 
made  a  feoffment  in  fee  to  the  use  of  his  wife  and  her  heirs, 
or  to  the  use  of  a  younger  son  and  his  heirs,  or  wholly  for  the 
payment  of  lus  debts;  in  these  cases,  although  the  heir  inhe- 
rited nothing  at  all  of  such  lands,  yet  his  body  was  in  ward. 
Jarisdiction  of  In  the  casc  of  Mr.  Justice  Eyre  v.  7%«  Countess  of  Shaftes- 
Chancery.         ^'H/  {^)j  Loi^  Commissioner  Gilbert  stated,  that  when  the 

tenures  were  in  being,  the  Court  of  Chancery  had  an  original 
jurisdiction  of  the  right  of  guardianship,  and  could  determine 
who  was  the  prior  and  who  the  posterior  lord,  wlmi  several 
lords  applied  for  the  writ  of  ravishment  of  ward.  He  like- 
wise claimed  for  the  court  the  whole  jurisdiction  over  the 
King's  wards  where  the  lands  were  held  in  chivalry.    Lord 

(0)  Harg.  n.  (11),  to  Co,  Litt.  H.  8,  c.  5. 

88.  b.  (r)  Co.  Litt.  78. 

(/>)  27  H.8, clO; see 2  Atk.  150.  («)  2  P.  W.  128;  GUb^  £q.  R. 

Iq)  82  H.  8,  c.  1,  and  34  &  86  172. 
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CokCj  toOj  speaks  (/)  of  a  cause  whicli  had  depended  tliiriy 
years ;  at  first  in  Chancery^  and^  since  the  creation  of  the 
Court  of  Wards,  in  the  latter  Court.  It  seems^  however,  that  —of  the  Court 

of  Exchequer. 

this  jurisdiction  did  not  extend  to  the  management  of  the 
King's  vards,  but  that  the  Court  of  Exchequer  (ti)  anciently 
superintended  them  as  a  source  of  revenue,  and  that  (a?)  the 
Lord  Treasurer  had  a  concurrent  jurisdiction  with  the  Chan- 
cellor where  the  wardships  were  profitable  to  the  Crown. 

In  the  reign  of  Henry  VIII.,  a  new  tribunal,  the  Court  of  Court  ofWudt 

and  Liveries. 

Wards  and  liveries,  was  instituted  for  the  superintendence 
of  inquests  of  office,  and  the  regulation  of  the  various  firuits 
of  tenure,  and  of  the  affairs  of  idiots  (y).    To  this  court  was 
transferred  the  exclusive  management  of  the  King's  wards, 
whose  wardship  and  marriage  it  generally  sold  on  behalf  of 
the  Crown.    It  was  a  Court  of  Equity,  and  its  process  was  ita  proceu. 
the  same  with  that  of  the  Duchy  Court  of  Lancaster.    The  The  judges. 
judges  were  the  Master  of  the  Wards,  (who  was  frequently 
the  Lord  Treasurer  or  some  other  high  officer),  the  King's 
Attorney  of  the  Wards,  a  receiver-general,  and  two  auditors. . 
Some  of  the  chief  justices  appear  to  have  acted  as  assessors; 
and  in  difficult  questions  of  law,  cases  were  made  out  for  the 
opinion  of  all  the  judges  of  England  {z).    The  court  seems  Incidental  ju- 
to  have  taken  cognizance  of  all  matters  affecting  the  lands 
of  the  wards.    An  infant  being  in  ward  to  the  Queen  by 
reason  of  tenure  by  knighf  s  service  not  in  capite,  a  question 
as  to  the  guardianship  of  some  lands  which  he  held  in  socage, 
(and  to  which  the  Crown  had  no  claim),  was  determined  by 
the  Court  upon  bill  and  answer,  with  the  assistance  of  a  cer- 
tificate from  the  judges  (a). 


(0  4  Inst.  196.  Comm.  258. 

(if)  4  Inst  lOe.  (js)  CareU  v.  Cuddinfftan,  Plowd. 

(x)  9  Mod.  141.  C.  295 ;  Mildmc^s  eascy  1  Rep. 

Cr)  32  H.  8,  c.  46;  33  H.  8.  c.  174  b. 

22 ;  see  4  Inst.  201 ;  Reeve's  Hist.  (a)  CareU  v,  OuddinffUm. 
of  Eng.  Law,  voL  4,  p.  258;  3  Bl. 

c 
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Evil  eflfecu  of         The  Court  of  Wards  and  Liveries  acted  with  great  vigour ; 

^ardianship  in      % 

chivalry.  and  the  system  of  wardship  in  chivalry^  always  harsh,  was  now 

felt,  beyond  all  other  feudal  burdens,  to  be  based  on  reasons 
which  no  longer  existed,  to  be  opposed  to  every  natural  and 
generous  feeling,  and  to  be  a  jGruitful  source  of  domestic  vice 
and  misery,  and  of  public  evil.  Lord  Bacon  says  of  chivaliy, 
''time  was  when  it  had  other  uses,  and  the  name  of  knighf  8 
service  imports  it ;  but  vocabula  manent,  resfuffuaU  ;**  and  he 
mentions  the  hardship  of  separating  children  £rom  their  re- 
latives (&)•  It  had  been  remarked  that ''  although  the  Eng- 
lish people  in  general  were  tolerably  tall  of  stature,  the  nobles 
were  in  great  part  little;  owing  to  the  prevalent  custom  of 
manying  rich  damsels  under  age  (c) ; ''  and  Lord  Coke  aays 
of  these  early  marriages,  that  he  had  known  some  to  have 
prospered  well,  but  more  that  had  proved  unfortunate  (d). 
Attempu  to  He  speaks  of  an  attempt  which  was  made  in  the  18th 

Euon.'* '   *  °"  7^^  ^^  James  I.,  to  procure  the  aboUtion  of  the  oppressive 

incidents  of  military  tenure,  and  expresses  (e)  a  confident 
hope  ''that  so  good  a  motion,  tending  to  the  honour  and 
profit  of  the  King  and  his  crown  for  ever,  and  the  freedom 
and  quiet  of  his  subjects,  and  their  posterities,  wiU  some  time 
or  other,  (by  the  grace  of  God),  by  authority  of  Parliament, 
take  effect  and  be  established.^'  The  sittings  of  the  Court 
of  Wards  and  Liveries  were  discontinued  in  1645 ;  and  Lord 
Coke's  hope  was  fulfilled  after  the  Restoration,  when  an  act 
It ii aboliihed.    was  passcd (^)  "for  taking  away  the  Court  of  Wards  and 

Liveries  and  tenures  in  apiie,  and  by  knighf  s  service ;  and 
Purveyance;  and  for  settling  a  revenue  upon  his  Majesty 
in  lieu  thereof;''  and  the  mihtary  tenures  in  general  were 
turned  into  common  socage. 

(h)  Speech  on  Wards  and  Te-  Fortescue^by  Amos^c.  44;  Swinb. 

nnres,  7  Jac.  part  3,  8. 11. 

(c)  See  Raomer's  16th  and  17th  (d)  2  Inst.  234. 
centuries^  vol.  2,  p.  72;  Polydor.  (e)  4  Inst.  203. 
Ub.  16,  p.  288,  cited  4  Inst.  191 ;        (  ^)  12  Car.  2,  c.  24. 
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CHAPTER  II. 


GUARDIANSHIP   IN    SOCAGE. 

XN  tenure  bj  socage,  no  military  services  being  required,  origin  of  gnar- 

there  was  no  oocasion  for  tbe  lord  to  take  the  profits  in  order  ^^  p  i^  m>- 

to  provide  a  substitute  for  his  infant  tenant  (a).    The  law  of 

guardianship  was  settled  at  an  early  period  with  some  regard 

for  the  welfare  of  the  ward  himself;  an  accountable  guardian 

was  provided,  to  insure  the  safety  of  his  person  and  land, 

and  his  instruction  in  the  art  of  agriculture,  by  which  he 

was  to  live ;  and  it  was  not  thought  prudent  to  commit  him 

to  the  keeping  of  any  one  who,  as  next  in  succession  to  his 

estate,  could  have  an  interest  in  causing  his  death.    The  age  Ancient  and 

pretont  foil 

of  tenant  in  socage  was  originally  fixed  at  fifteen,  with  re-  ag«a. 
fierence  to  his  fitness  for  agricultural  employment,  but  four- 
teen has  for  many  centuries  been  regarded  as  his  full 

«ge  (*). 
Guardianship  in  socage  can  only  arise  when  the  infant  has  Of  wbat  esute 

there  may  be 

land  by  deicent  (c).    His  estate,  too,  must  be  a  legal  and  not  guaTdianship  in 
merely  an  equiiable  estate ;  for,  in  former  times,  the  law  {d)  -^       ^ 
only  took  notice  of  the  tenant  of  the  legal  estate.    It  was  his  Legal  eaute. 
duty  to  do  all  the  services,  if  of  age,  and  if  he  was  an  infant,  The  reaaon. 
then  the  burden  and  right  were  cast  upon  the  guardian  in  so- 
cage.  The  guardian  in  socage,  therefore,  was  only  appointed 

(a)  2  Bl.  Com.  88.  176. 

(6)  Robinson  on  Gravelkind,  p.  (<i)  See  lUx  v.  ToddingUm^  1  B. 

237,  drd  ed. ;  Bract.  86  b.  &  Aid.  660. 
(c)  Q^adrmg  y.  Dcwm^  2  Mod. 

c2 
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in  the  case  of  a  legal  estate ;  for  otherwise  there  would  have 
been  this  incongruity^  viz.  that  two  persons  would  be  bound  to 
perform  the  services ;  firsts  the  trustee  who^  having  the  legal 
estate^  was  bound  at  common  law  to  do  them^  and  also  the 
guardian  in  socage  for  the  cestui  que  trust. 
Whether  there        It  would  seem  that  there  cannot  be  guardian  in  socage  of 

can  be  guar-  ,  ^  ^  • 

dianship  in  so-    an  infant  whose  interest  is  only  reversionary;  since  the  occu- 

caffe  of  a  rcxcr-  _ 

lion.  pation  of  the  land  or  receipt  of  the  rents  and  profits^  and  the 

maintenance  of  the  heir  out  of  them,  two  of  the  chief  duties 
Deicended  re-    of  the  guardian,  are  in  such  a  case  impossible.     But  this 

mainder  in  pos-  »        i  i    i  • 

session.  reason  does  not  apply  to  the  case  of  a  descended  remain- 

der, when  vested  in  possession. 

Where  land  (e)  held  in  socage  descends  from  any  ancestor, 
lineal  or  collateral,  to  an  heir,  male  or  female,  under  four- 

Who  shall  be  teen,  the  next  of  blood  to  whom  the  inheritance  cannot  de- 
scend, (relatives  by  affinity  only,  e.  g.  a  stepinother,  being  in  all 
cases  excluded  {g)),  becomes  guardian  in  socage,  and  is  entitled 
to  the  custody  of  the  person  and  land  until  the  heir  reaches 

Where  land       that  age.    If  the  land  descends  on  the  part  of  the  father,  the 

ther?^de.*~      Wardship  belongs  to  the  mother,  or,  if  she  be  dead,  to  her 

father  or  mother;  and,  failing  them,  to  her  brother  or  sister, 
or  if  there  be  none,  to  her  uncle  or  aunt,  or  whoever  is  the 

Where  on  mo-  nearest  maternal  relative  of  the  heir  (A) :  if  on  the  part  of 

the  mother,  then  to  the  father  or  the  nearest  relative  on  the 

Where  on  both  father's  side.    If  lands  descend  to  the  heir  from  each  parent; 

sides. 

the  wardship  of  the  paternal  land  belongs  to  his  nearest  ma- 
ternal relative :  that  of  the  maternal  land,  to  his  nearest  pa- 
ternal relative;  the  custody  of  his  person  remains  with 
whichever  first  gains  possession  of  him. 
Where  two  are  '  Where  more  persons  than  one  are  related  in  equal  degree 
equa  y  re  ale  .  ^  ^^^  j^^j^^  ^  ^^  ^^  mate  paternal  uncles;  the  law  prefers 


(0)  Litt.  8. 123;  Co.  Litt.  87.  b.,    H.  6 ;  Prec.  Cha.  283. 
88.  (h)  Bract.  87  b. 

(^)  Co.   Litt.  89.  b.;  Trin.  1, 
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the  eldest.    Or,  if  they  be  the  lineal  ancestors  of  the  infant, 
it  is  said,  that  a  mak  ancestor  is  preferred  (A). 

Where  land  is  given  to  a  man  and  the  heirs  of  his  body.  Where  land 

_-.  .         ,,.-,.,,  ii*  y       given  to  &ther 

and  he  dies  leaving  the  heir  of  his  body  nnder  fourteen,  the  in  taiL 
guardianship  rests  with  the  nearest  paternal  or  nearest  ma- 
ternal relative,  whichever  first  seizes  the  heir,  because  nei- 
ther can  inherit  the  land  from  him. 

Where  lands  are  given  in  frank-marriage,  the  next  of  kin  Where  given  in 
on  the  part  of  the  mother,  to  whom  the  inheritance  cannot 
descend,  is  guardian,  because  the  mother  was  the  cause  of 
the  gift  (s). 

According  to  Lord  Coke,  no  one  can  be  guardian  in  so*  There  mntt  be 
cage  to  whom  the  inheritance  may  by  any  possibility  de-  deicent 
scend  {k) :  as,  where  a  man  holding  lands  in  socage  in  the  Half-blood  on 
nature  of  Borough  English,  has  two  sons  by  different  wives,  und»  come,  ex- 
and  dies  leaving  the  younger  son  under  fourteen ;  the  elder  ^  "  ' 
brother  of  the  half-blood  shall  not  have  the  custody,  because, 
if  the  younger  die  without  issue  and  the  land  descend  to  an 
uncle,  the  elder  brother  of  the  half-blood  may  succeed  to  it 
as  heir  to  the  uncle. 

Mr.  Hargrave  remarks  (/)  that  ''  this  point  appears  to  HargniTe  eon- 
have  been  adjudged  contra  in  Lord  Coke's  time,  though  it 
is  not  taken  notice  of  by  him.  See  Swanks  case^  2  Ro.  Abr. 
40;  Ow.  178;  Mod.  635;  Cro.  Eliz.  825 ;  2  And.  71.  How- 
ever,  as  Lord  Coke  here  decides  against  the  half-blood,  the 
question  was  revived  after  the  Restoration,  but  the  case  did 
not  produce  any  opinion  of  the  Court.  T.  Jo.  17.  The  rule, 
as  expressed  by  Lord  Coke,  certainly  excludes  the  half-blood, 
because  he  extends  it  to  all  possibility  of  descent;  but  if  the 
judgment  in  Swanks  case  was  right,  the  rule  should  be  con- 
fined to  all  possibility  of  immediate  descent.^' 

Mr.  Hargrave  seems  to  have  written  the  foregoing  note  Butnotsup- 

(A)  Haig.,  n.  (13)  to  Co.  Litt.  Garde.  146. 

88.  b. ;  but  see  Carta  v.  Cudding-  {k)  Co.  Litt.  88.  b. 

ton,  infra,  p.  23.  (/)  Ibid.  n«  (5). 

(t)  Co.  Litt.  22.  a. ;  Fitzh.  Abr. 
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ported  by  the 
cases. 


Swan't  COM. 


Case  in  Jones. 


The  real  ques- 
tion in  those 
cases. 


StatS&4Will. 
4,  c.  100. 


Coparcener 
cannot  he  guar- 
dian. 


under  some  misapprehension^  for  the  cases  referred  to  are 
not  in  the  least  at  variance  with  the  doctrine  of  Lord 
Coke. 

Swan's  case  was  as  follows : — ^A  woman  married  and  had  is- 
sue a  son.  The  husband  died ;  she  married  a  second  husband 
seised  in  fee  of  socage  lands,  and  had  issue  by  him,  another 
son.  The  husband  died,  his  lands  descended  to  his  son  as 
heir  in  socage,  and  the  wife  died,  leaving  the  heir  in  socage 
within  the  age  of  fourteen.  The  question  was,  whether  the 
infantas  elder  half-brother  by  the  mother's  side,  being  of  full 
age,  or  the  mother's  brother,  should  be  guardian  in  respect 
of  the  socage  lands  which  the  infant  inherited  firom  his 
father.  It  was  held,  that  the  brother  of  the  half-blood 
should  have  the  office;  for  he  was  the  nearest  of  kin  to  whom 
the  inheritance  could  not  descend. 

The  case  in  Jones  (m)  arose  on  a  special  verdict  in  eject- 
ment, and  the  question  was,  whether  a  maternal  uncle  of  the 
half-blood  should  be  guardian  in  socage,  where  the  land  had 
descended  to  the  infant  ex  parte  patris.  But  it  was  not 
found  by  the  verdict  that  the  uncle  was  next  of  blood  to  the 
heir;  and,  therefore,  as  he  had  made  out  no  title,  it  was  un- 
necessary to  decide  the  point  of  law. 

The  doubt  in  these  cases  seems  to  have  been,  whether  a 
relative  of  the  haff-blood  could  be  considered  "  next  of  blood" 
for  the  purpose  of  being  guardian  in  socage :  for  there  was 
no  possibility  in  either  case  of  descent,  mediate  or  imme- 
diate ;  and,  therefore,  the  description  "  to  whom  the  inherit- 
ance cannot  descend  "  applied  to  both.  The  law,  therefore, 
as  laid  down  by  Lord  Coke,  remains  unshaken. 

It  may  be  observed,  that  the  stat.  8  &  4  Will.  4,  c.  106, 
has  made  relatives  of  the  half-blood  directly  inheritable  to 
each  other,  after  those  of  the  whole  blood  of  the  same  degree. 

Where  lands  descend  to  sisters  as  coparceners,  none  can 
be  guardian  in  socage  to  the  others  (n). 


(m)  Sir  T.  Jo.  17. 


(n)  Bract.  87  b. 
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Where  an  elder  brother  purchases  land^  and  the  land  de-  Where  land 
soends  to  his  younger  brother  under  fourteen,  the  infant's  an  elder  brother 
paternal  and  maternal  relations  are  equally  of  the  blood  of  f^^J^r^,  ^^' 
the  first  purchaser,  and  the  inheritance  may  descend  to  both 
lines  in  succession,  with  a  preference  only  of  the  former. 

It  has  been  suggested  (o)  that  the  relations  on  the  mo> 
ther's  side  might  be  preferred,  in  settling  the  socage  guar- 
dianship,  to  those  on  the  father's  side,  as  being  more  remote 
from  the  succession. 

A  grandmother  has  been  excluded  from  the  guardianship  Grandmother 

,     J,        .  '\^'^'J^    i»  J  J.  excluded,  where 

on  account  of  a  very  remote  possibility  of  descent.  possibility  of 

In  the  case  of  Carell  v.  Cuddington  (p),  lands  which  the  wife  ^"^"^ 
had  by  descent,  were  upon  marriage  settled  by  fine  in  tail 
special,  remainder  in  fee  to  the  right  heirs  of  the  wife.  The 
husband  and  the  wife  died,  leaving  issue  under  fourteen. 
It  was  resolved,  that  the  grandfather  on  the  part  of  the 
father  should  have  the  custody,  preferably  to  the  grand- 
mother, on  the  part  of  the  mother;  for  though  they  were  in 
equal  degree  as  to  the  estate  tail,  yet,  as  to  the  inheritance 
of  the  fee-fflmple,  it  could  never  by  any  possibility  descend 
to  the  grandfather  on  the  father's  side,  or  any  of  his  blood, 
being  strangers  to  the  wife,  firom  whom  the  land  moved. 
But,  on  the  other  hand,  as  the  land  came  firom  the  mother, 
and  as  she  by  the  fine  became  a  purchaser  of  the  fee-simple, 
those  of  her  blood  might  inherit,  and  through  them  the 
grandmother  might  by  possibility  take  [by  descent],  and, 
therefore,  by  law  was  disabled  to  have  the  guardianship. 

In  another  old  case  (9),  where  an  infant  was  seised  of  an  Grandfather  not 
estate  tail,  with  a  limitation  in  remainder  to  the  grandfather  remainder  H- 
on  the  father's  side;  it  appearing  there  were  divers  remain-  "*  *"* 

ders  between  Ins  and  the  infiEuif  s  estate,  the  court  would  not 
interpose  in  favour  of  the  grandfieither  of  the  mother's  side> 

(o)  Harg.  n  (2)  and  n.  (13)  to  iq)  Sweetmw^  v.  Edge,  Gary's 
Co.  Litt.  88.  b.  Rep.  137,  138. 

(  p)  Plowd.  Com.  299  a,  446  a. 
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to  whom  the  land  could  not  descend.  In  this  case,  neither 
of  the  grandfathers  could  take  by  descent,  and  the  paternal 
grandfather  was  not  excluded  on  account  of  the  remainder 
limited  to  him. 
Effect  of  limit-  It  is  Worthy  of  notice,  that  Lord  ChanceUor  West  ob- 
der  to  guardian,  scived,  in  a  casc  in  the  Court  of  Chancery  in  Ireland  (p), 

that,  at  common  law,  it  was  a  good  objection  to  remove  a 
guardian  in  socage,  that  a  remainder  was  limited  to  him : 
upon  a  presumption  that  such  guardian  would  destroy  the 
ward ;  but  it  is  no  objection  where  a  parent  is  guardian,  for 
it  would  be  a  monstrous  presumption  that  a  man  would  de- 
stroy his  own  child  to  inherit  his  estate. 
The  rule  as  to        In  Dormer^ 8  case  {q)  Lord  Macclesfield  expressed  an  opin- 
^age'^^lH  ^^  ion,  that  the  maxim,  that  the  next  of  kin  to  whom  the  land 
P'^^  cannot  descend  is  to  be  guardian  in  socage,  is  not  grounded 

upon  reason,  but  prevailed  in  barbarous  times  before  the 
nation  was  civilized. 
Warti  because        Where  an  infant  ward  in  socage  would  be  entitled,  if  of  fiill 

age,  to  be  guardian  in  socage  to  another  inftnt ;  the  guar* 
dian  of  the  first  infant  has  the  wardship  of  the  second  because 
of  ward  (r),  and  must  render  an  account  of  each  wardship. 
Who  cannot  be       Where  the  next  friend  of  the  heir  is  an  infant,  not  being 
^111™*  *°  "^   ward  in  socage,  the  latter  is  passed  over  in  the  guardianship ; 
Infant  for  a  guardian  in  socage  must  account,  and  no  writ  of  ac- 

count lies  against  an  infant. 
Idiot  Fo'  the  same  reason,  we  are  told  {a)  that  an  idiot,  a  man 

non  compos  mentis,  a  lunatic,  a  man  emeus  et  mutus  or  surdus 
et  mutus  J  or  a  leper  removed  by  a  writ  de  leproso  amovendo, 
not  being  liable  to  writ  of  account,  cannot  be  guardian  in 
socage. 
Outlaw.  A  person  under  outlawry  or  attainder  {t)  cannot  be  guar- 

dian in  socage ;  but  if  the  outlawry  is  reversed,  or  if  the  at- 

(j9)3fof^Ofiv.2>>2^,9Mod.l42.    419. 

(q)  2  P.  W.  264.  (*)  Co.  Litt.  Lilt.  88.  b. 

(r)  Co.  Litt.  88.  b. ;  Com.  Dig.        (0  31  E.  3,  cited  Ow.  128. 


OVABDIANSHIP   IN   SOCAGE.  26 

tainder  is  purged  by  pardon,  or  (it  would  seem)  by  under- 
going punishment,  before  the  descent  of  the  lands  to  the  heir, 
the  capacity  for  being  guardian  in  socage  is  restored  (u). 
Guardian  in  socage  does  not  forfeit  his  interest,  either  in  the  No  foifeitnre  to 

Crown* 

land  or  in  the  emblements  (a?),  to  the  Croim,  by  outlawry  or 
attainder;  because  he  has  nothing  to  his  own  use,  but  to  the 
use  of  the  heir  (y). 

The  fjAther,  in  case  of  a  tenure  in  socage,  has  the  custody  Father  limplj 
of  his  eldest  son  under  fourteen,  not  as  guardian  by  nature,  StgeT*''  ^°  "^ 
but  simply  as  guardian  in  socage  {z). 

If  guardian  in  socage  dies  before  the  ward  has  completed  Devolntion  of 
his  fourteenth  year,  the  wardship  does  not  (a)  go  to  the  exe- 
cutors, like  wardship  in  chivaliy,  because  it  only  exists  for 
the  benefit  of  the  heir ;  but  it  devolves  upon  the  next  Mend 
to  whom  the  inheritance  cannot  descend. 

So,  where  the  guardian  becomes  incapable. 

So,  where  any  female  guardian  in  socage  is  married,  the 
husband  has  an  interest  (&)  in  the  custody  in  right  of  his 
wife,  and  may  exercise  the  functions  of  guardian  during  the 
coverture ;  but  if  she  dies,  he  has  not  the  custody  by  survivor- 
ship, because  the  wife  had  it  in  outer  droit  in  right  of  the 
heir.  It  seems  to  follow  firom  these  principles,  that  in  case 
of  wardship  because  of  ward,  if  the  first  wardship  comes  to 
an  end  while  the  second  ward  is  under  fourteen,  the  guar- 
dianship of  the  second  ward  devolves  upon  the  person  who 
would  have  it  if  the  first  infant  were  dead. 

Fitzherbert  cites  two  cases  of  Edward  III.  (c),  in  which  The  office  for- 


(ti)  Bac. Max. Reg.  11;  9  G«o. 4,  (b)  Plow.  C. 294; Co. Litt.89. a., 

c.  32,  B.  3.  361.  a. 

(«)  14  Vm.  Abr.  181.  (c)  F.  N.  B.  143;  P.  «HilL  26 

ly)  Co.  Litt.  88.  b.;  Bro.  Gaide,  E.  3,  and  Hill.  31  E.  3/"  meaning, 

6;  Forfeitnie,  70.  probably,  (fint)  case  169  in  his 

*    (m)  Co.  Litt.  88.  b.;  fttpro,  p.  Abr.  tit.  ''Garde/'  which  is  there 

11.  cited  as  H.  26  E.  3, 66,  bnt  which  ^ 

(a)  Co.  Litt.  90.  a.  stands  in  the  Year  Book  as  of  Trin. 
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meriy  assigoa-    guardian  in  socage  granted  the  wardship  to  a  stranger,  and 

the  grant  was  awarded  good :  and  in  a  case  of  the  same 
reign,  apparently  the  second  of  the  cases  referred  to  (c),  a 
lease  of  guardianship  in  socage  was  pleaded.  It  might  be 
conTenient,  that  the  guardian,  selling  the  marriage,  either 
for  his  own  benefit,  before  the  Statute  of  Marlbridge  (rf),  or, 
after  it,  for  the  infant's  benefit,  should  transfer  the  care  of 
him  to  the  father  of  his  intended  wife ;  for  as  a  guardian  in 
socage  had  no  means  of  compelling  the  infant  to  acquiesce 
in  the  proposed  match,  it  was  necessary  to  conciliate  his 
good  will  (e).  But  an  old  writer,  referring  to  Fitzherbert's 
statement,  that  guardian  in  socage  can  grant  the  ward  to  a 
stranger,  says  that  this  is  to  be  imderstood  but  during  the 

Under  wbat        guardian's  life ;  and  that  in  such  case,  after  the  death  of  the 

guardian,  the  next  mend  might  enter  [g). 

Mr.  Hargrave  suggests  (A)  that  possibly  the  cases  in  Fitz- 
herbert  import  only,  that  a  guardian  in  socage  may  place  the 
body  of  the  infant  under  the  custody  of  another,  and  that 
such  placing  will  be  a  good  answer  to  an  action  for  ravish- 
ment of  the  ward ;  not  that  the  guardianship  itself  may  be 
transferred  by  bargain  or  sale.  Should  these  ancient  author- 
ities not  bear  the  former  construction,  he  still  thinks  that 
they  seem  sufficiently  answered  by  the  doctrine  and  practice 
of  later  times ;  for  guardianship  in  socage  being  admitted  to 
be  a  personal  trust  wholly  for  the  infant's  benefit,  and  nei- 
ther transmissible  by  succession  nor  devisable,  cannot  well 

Not  now  as-       be  assignable ;  and  we  have  Lord  Chief  Justice  Yaughan's 

authority  for  saying,  that  even  in  his  time  common  expe- 
rience proved  the  contrary  {«). 


26  E.  8,  p.  11 ;  and  (second)  case  {e)  Bro.  Garde,  6;  Bract.  91  b. 

161y  Abr.  *^  Garde,"  there  cited  as  {g)  Crompton's  Jurisdiction  of 

of  Hil.  33  E.  3.  Courts,  118. 

(c)  Fitah.  Garde,  161,  see  Godb.  (A)  Note  (13)  to  Co.  Litt.  88.  b. 

316.  (t)  See  Plowd.  C.  2»3;  Vaugh. 

{d)  Infra,  p.  27.  181 ;  Owen,  115. 
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Lord  Commissioner  Gilbert  says  {k),  that  guardianslup  in 
socage  is  an  interest,  not  of  profit,  but  of  honour,  committed 
to  the  next  of  kin,  inherent  in  the  blood,  and,  therefore,  not 
assignable,  becanse  a  stranger  could  not  feel  the  same  anx- 
iety for  the  welfare  of  the  ward,  and  because  the  guardian  in 
socage  must  account  to  the  heir,  and  cannot  transfer  that 
liability. 

Perhaps  the  authorities  may  be  reconciled  by  a  consider-  How  the  ra- 
ation  of  Bracton's  account  of  the  office.  wconcaci*^ 

That  writer  informs  us,  that  the  next  of  blood  might  be  Bractoii'i  ac 
guardian  in  socage,  whether  his  birth  was  legitimate  or  not. 
He  has  also  been  imderstood  to  say  (/),  that  the  guardian  in  The  office  pro- 
socage,  like  the  guardian  in  chiyalry,  might  sell  the  marriage 
of  the  heir  and  the  wardship  of  the  land  for  his  own  behoof, 
or  might  take  to  himself  the  profits  of  the  land.  He  was  ob- 
liged to  maintain  the  heir,  and  to  instruct  him  in  agriculture. 

But  by  the  Statute  of  Marlbridge  (m),  which.  Lord  Coke  statute  of  M«rU 
says,  was  only  a  declaration  of  the  old  common  law,  it  is  pro- 
▼ided,  "  that  if  land  holden  in  socage  be  in  the  custody  of 
the  firiends  of  the  heir,  because  the  heir  is  within  age,  the 
guardians  shall  make  no  waste  nor  sale,  nor  any  destruction 
of  the  same  inheritance,  but  safely  shall  keep  it  to  the  use  of 
the  said  heir,  so  that  when  he  comcth  of  his  lawful  age  they 
shall  answer  to  him  for  the  issues  of  the  said  inheritance  by 
a  lawful  accompt,  saving  to  the  same  guardians  their  reason- 
able costs ;  neither  shall  the  said  guardians  give  or  sell  the 
marriage  of  such  an  heir  but  to  the  advantage  of  the  afore- 
said heir :  but  the  next  fiiends  which  had  the  ward  for  all 
that  time^  that  writs  of  impleading  did  not  lie,  shall  have 
such  wardship  unto  the  advantage  of  the  heir,  as  is  said  be- 
fore, without  waste,  sale,  or  destruction  making.'' 


(k)  GUb.  Eq.  Rep.  175.  (»)  52  H.  3,  c.  17;  2  Inst.  135; 

(0  Bract.  88  a,  80  a,  91 ;   1    Co.  Litt.  89.  a. 
Reeves,  288. 
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Present  duties.        It  is  the  duty  (m)  of  guardian  in  socage  to  take  possession 

of  the  heir's  person^  and  of  the  lands  and  tenements  which  he 
has  by  descent ;  to  receiye  the  rents  and  profits  for  the  heir 
until  the  latter  reaches  the  age  of  fourteen^  to  keep  his  evi- 
dences of  title  safely^  and  to  bring  him  up  well. 

Security  some-       Lord  Coke  mentions  a  case  {n),  in  which  a  guardian  in 

times  required.  i.     i.    j  j  xt.      i.   •      •  !i.     i»        •  i.  a. 

^  socage,  who  had  recovered  the  heir  m  a  wnt  of  ravishment 
of  ward,  was  obliged,  by  the  rule  of  the  court,  to  give  security 
for  the  performance  of  these  duties;  and  in  the  case  of 
Quadring  y, 'Downs  {o).  Lord  Chief  Justice  North  said,  he 
knew  that  where  there  was  some  doubt  of  the  sufficiency 
of  the  guardian  in  socage,  the  Court  of  Chancery  made  him 
give  good  security. 
Whether  the  Guardianship  in  socage  is  a  trust  reposed  in  the  next  firiend 

fused.^'^  ^y  the  law,  and  it  has  been  said  {p)  that  the  office  cannot  be 

refused. 
Guardian  has         A  guardian  in  socage  has  an  actual  estate  and  interest  in 
tibe^iand!"  ^^  ^su'di  {q),  though  not  to  his  own  use.     He  has  a  right, 

therefore,  to  elect  whether  he  will  let  the  estate,  or  occupy  it 
for  the  benefit  of  the  ward ;  and  unless  he  lets  it,  the  law, 
which  imposes  the  duty  of  a  guardian  upon  him,  will  neces- 
sarily protect  him  in  the  personal  occupation  and  superin- 
Is  irremovahle.  tendence  of  it.    The  law  considers  a  guardian  in  socage  as 

entitled  to  the  possession  of  the  ward's  property,  and  in- 
capable of  being  removed  from  it  by  any  person. 
Gains  settle-  Accordingly,  a  widow,  guardian  in  socage  to  her  daughters 

under  the  age  of  fourteen,  has  been  held  to  gain  a  settlement 
by  residing  forty  days  on  their  estate  (r). 
Guardian's  pos-       Where  lands  are  in  the  hands  of  the  guardian,  the  pos- 
of  infant  session  of  the  guardian  vests  the  actual  seisin  in  the  infant ; 

and  before  the  statute  3  &  4  WiU.  4,  c.  106,  such  seisin  was 
Constituted        sufficient  to  constitute  possessio  Jrairis,  and  to  cany  the 

possessiofhitris. 

(m)  Litt.  8. 123;  Co.  Litt.  89.  (/>)  Yaugb.  182. 

In)  Co.  Litt.  89.  b.  {q)  Plowd.  c.  293. 

(o)  2  Mod.  177.  (r)  Rex  v.  Oakley  10  East^  491. 
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inheritanGe^  in  all  cases^  to  the  infant's  heir  of  the  whole 
blood'(«). 

A  man  died  seised  (t)  of  certain  messuages  in  fee-simple, 
leaving  two  daughters  by  his  first  wife,  and  leaving  his 
second  wife  enceinte.  The  wife  and  daughters  remained  in 
the  same  house  where  the  father  died ;  and  the  wife  received 
some  rent  for  the  messuages.  In  six  weeks  after  the  fiftther's 
death,  a  son  was  bom,  and  in  his  hfetime  the  widow  received 
more  rent ;  then  the  son  died,  having  lived  five  weeks  and 
three  days,  and  she  received  some  more  rent  after  his  death. 

De  Grey,  C.  J.,  said,  that  the  possession  of  the  mother  and 
daughters  was  the  possession  of  the  daughters;  that,  on  the 
birth  of  the  son,  the  estate  was  divested  out  of  the  daugh- 
ters, and  vested  in  the  son,  and  the  mother  become  his  guar- 
dian  in  socage;  and  that  if  nothing  was  done  to  hinder  it, 
the  law  would  presume  that  she  entered  as  guardian  in 
socage  to  her  son  as  soon  as  he  was  bom.  She  was  in,  with- 
out any  declaration  how  she  was  in ;  and  acts,  without  any 
words,  amount  in  law  to  an  entry.  It  was  held,  that  the  son 
had  been  actually  seised  of  the  premises,  so  as  to  bar  his 
sisters  of  the  half-blood  (n). 

The  guardian  in  socage,  in  the  case  of  bastard  eign£  and  Where  the 

guardian  may 

mulier  puisne,  may  enter  on  behalf  of  the  mulier  (^),  and  enter. 

such  entry  is  good  to  prevent  a  descent ;  and  he  may,  in  the  ^^^  ^^ 

li^t  of  the  heir,  take  the  benefit  of  a  condition  by  entry 

or  re-entry  by  the  common  law  (y).    Where  he  enters  daim-  Condition. 

ing  the  fireehold  to  the  use  of  the  heir,  this  is  a  disseisin,  and  ^*®*'  ^  •"*^' 

settles  the  fireehold  in  the  heir  {z),  without  any  command 

or  assent  by  the  latter,  on  account  of  the  privity  between 

them. 

(*)  8  Afl6.  fif  1  Bro.  «  Diflcent "  7  T.  R.  380. 
pL  19 ;  8  Rep. 42  a;  Co.  litt.  16.  a.       {x)  Co.  Litt.  246.  a. 
(0  OcodtHle  d.  Newman  v.  New-       (y)  Ibid.  216.  b. 
i/d  Wi)fl.6l6.c  (e)  27  Ass.  68,  Thorp.;  see  9 

(tf)  See  Doe  d.  Bamett  v.  Keen,  Rep.  106. 
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It  seems  that  his  entry  is  merely  in  the  right  of  the  heir^ 
and  not  by  reason  of  any  estate  which  the  guardian  has  in 
the  reversion  (a). 
He  may  avoid        It  was  resolTcd  in  the  Earl  of  Bedford's  case  {b),  that  the 

voidable  leases,    i^.  .1  j«         •        "■_•     i  •   i_x        a.  j 

King  or  any  other  guardian  in  chivalry  might  enter  and 
avoids  during  the  wardship^  any  voidable  leases  made  by  the 
ancestor^  without  prejudice  to  the  right  of  the  heir  to  confirm 
them  on  coining  of  age.  The  principle  of  this  decision  seems 
equally  applicable  to  guardian  in  socage ;  and  it  is  further 
stated^  that  if  an  infant  ancestor  has  made^  or  if  the  heir 
within  age,  before  the  entry  of  hia  guardian,  makes,-* 
lease  for  years^  rendering  rent ;  the  guardian  may  enter  in 
right  of  the  heir^  and  avoid  the  lease.  And  although^  regu- 
larly^ none  shall  avoid  voidable  estates  for  infancy,  but  the 
infant  himself  or  his  heirs;  yet  the  guardian  may  avoid  such 
leases,  during  the  wardship,  in  the  right  of  the  infant  him- 
self, and  the  heir  when  of  fuU  age  can  make  them  good  by 
the  acceptance  of  the  rent. 

Grant  copy-  Where  the  ward  is  lord  of  a  manor,  the  guardian  in  socage 

is  lord  during  the  wardship,  and  may  hold  courts  in  his  own 
name,  make  admittance  to  copyholds,  and  grant  copies,  (if 
such  be  the  custom  of  the  manor),  in  reversion ;  and  such 
grants  shall  bind  the  heir,  though  the  land  does  not  come 
into  possession  during  the  wardship :  for  the  heir,  by  reason 
of  his  nonage,  cannot  grant ;  the  guardian  cannot  be  com- 
pelled to  occupy  the  land;  and  it  would  be  inconvenient  if  he 
could  not  let  it  by  copy  (c). 

How  the  gnn-       The  grantee  in  such  case  is  in  by  the  custom ;  for  the 

functions  of  the  lord  are  merely  ministerial,  and  may  be  ex- 
ercised by  any  one  who  lawfully  fills  that  character  for  the 
time,  whatever  may  be  the  nature  of  his  estate  or  interest. 

(a)  1  Leo.  323.  Jac.  55,  98;  S.  C.  Godb.  143;  4 

lb)  7  Rep.  7  b.  Leo.  238;   1  Cru.  Dig.  315;   14 

(c)  Shopland  v.  RadUny  or  Shap-  Vin,  Abr.  185 ;  2  P.  W.  122. 
land  V.  RidUr,  Ow.  115 ;  S.  C.  Cro. 
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In  like  manner^  the  guardian  mxy  re*grant  copjboldB 
escheating  during  the  guardianship  (rf). 

If  guardian  in  socage,  as  lord  for  the  time  being,  takes  a 
surrender  into  his  hands,  and  before  admittance  the  custody 
detennines;  though  the  lord  comes  in  above  the  custody,  yet 
he  shall  be  compelled  to  make  admittance  according  to  the 
surrender. 


The  guardian  in  socage,  because  he  has  the  custody  of  Takes  charge 
the  heir,  may  also  take  into  his  possession,  as  bailiff  or  re-  not  lying  in 
oeiver,  any  rent-charge,  rent-seek,  common  of  pasture,  or  any      °^ 
such  inheritance,  which  does  not  lie  in  tenure  {e). 

As  it  was  the  duty  of  the  guardian  in  socage  to  instruct  The  costody 

.     .  does  not  extend 

the  heir  m  husbandry,  and  as  he  may  now  occupy  the  land  to  chatteii. 
himself,  if  he  thinks  fit ;  it  seems  reasonable  to  suppose  that 
the  fiirm  stock,  at  least,  might  be  subject  to  his  custody. 
There  is,  however,  no  legal  authority  for  attributing  to  the 
guardian  in  socage  any  interest  in  the  chattels  of  the  heir, 
or,  indeed,  in  anything  besides  socage  lands  and  inherit- 
ances not  lying  in  tenure,  in  which  the  heir  has  a  legal  estate 
by  descent;  and  the  following  expressions  of  Lord  Chief 
Justice  Yaughan,  in  the  case  of  Bedell  v.  Constable  {g),  may 
fairly  be  understood  to  restrict  the  guardian's  power  to  the 
species  of  property  just  mentioned: — 

"  If  it  be  insisted  that  this  new  guardian  (under  stat.  12 
Car.  2,  c.  24)  hath  the  custody  not  only  of  the  lands  de- 
scended or  left  by  the  fiither,  but  of  all  lands  and  goods 
any  way  acquired  or  purchased  by  the  infant,  which  the 
guardian  in  socage  had  not,  that  alters  not  the  case;  for 
if  he  were  guardian  in  socage  without  that  particular  power 
given  by  the  statute,  he  is  equally  guardian  in  socage  with  it, 
and  is  no  more  than  if  the  statute  had  appointed  guardian  in 

{d)  4  Rep.  23  b ;  Co.  Cop.  8.  34 ;        (e)  Co.  Litt.  87.  b.,  88.  a. 
Key.  85;  {g)  Vaugh.  185. 
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socage  to  have  care  of  all  the  estate  of  the  infant^  however 
he  came  by  it  (^)/' 
Advowtons;—        An  ancient  authority  has  said  {h)  that  guardian  in  socage 
sent  shall  have  the  presentations  to  churches  which  are  in  his 

ward  during  the  nonage ;  and  the  same  opinion  was  expressed 
by  one  judge  in  ShaplatuTs  cctse  (i) ;  but  it  is  settled^  by  a  £Eur 
greater  weight  of  authority  {k),  that  a  guardian  in  socage 
shall  not  present  in  his  own  name  to  a  benefice^  because  he 
can  take  nothing  for  it ;  and^  consequently^  cannot  account 
for  it ;  and  by  law  he  can  meddle  with  nothing  that  he  can* 
not  account  for;  and  it  has  been  laid  down  that  the  heir 
may^  therefore^  himself  present^  of  what  age  soever  he  may 
be  (Q.  The  same  rule  applies^  where  the  infant's  interest  in 
the  advowson  is  merely  equitable. 

The  manner  in  which  the  heir's  right  of  presentation  or 
nomination  ought  to  be  exercised  where  he  is  under  years 
of  discretion^  was  discussed  in  the  case  of  Arthinffton  v.  Vol- 
verley  {m),  where  an  advowson  had  been  conveyed  to  trustees, 
upon  trust,  to  present  (in  a  certain  event)  such  person  aa  the 
grantor,  his  heirs  and  assigns,  should,  by  writing  under  hand 
and  seal,  nominate ;  and,  in  default  of  such  nomination,  to 
present  a  person  of  their  own  choice.  The  living  became 
vacant  when  the  heir  of  the  grantor  was  only  nine  months 
old,  but  a  nomination  was  made  out  in  his  name,  and  the 
guardian  put  the  infjEmfs  hand  and  seal  to  it,  or,  as  the  case 
is  stated  in  a  MS.  report  (n),  the  infeuit,  by  writing  under  his 
hand  and  seal,  with  consent  of  his  mother  and  guardian, 
nominated  to  the  trustees. 

{g)  See  Dagley  v.   Tolfeny,  1  (i)  P.  N.  B.  33,  T. ;  Co.  Litt. 

P.  W.  286;  1  Eq.  Ca.  Ab.  300;  17.  b.,89.a.,  172.  a.;  Cro.  Jac.  99. 

S.  C.  Eoiherham  v.  Fanshaw,  3  (/)  3  Inst.  166. 

Atk.  629.  (f»)  2  Eq.  Ca.  Ab.  « InfenV»  B. 

(A)  HU.  29  E.  3,  6 ;  Fitzh.  Abr.  3 ;  Vin.  Abr. «  CoUation,"  A.  pi.  10. 

<<  Piesentment"  17 ;  Watson'sCler-  (n)  Osbom's  MSS.  in  Lincoln's 

gyman's  Law,  140.  Inn  Libiaiy,  vol.  8,  p.  174. 

(t)  Cro.  Jac.  99. 
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The  trustees  leftased  to  present  tlie  nominee^  and  pre- 
sented another  person.  A  bill  was  filed  against  them  in  the 
name  of  tilie  infiuitj  and  they  were  decreed  to  present  his 
nominee.  Lord  Chancellor  King  saidj  according  to  one 
report  (o)  ''an  infSeuit  one  or  two  years  old  may  present  at 
law;  why  may  they  not  nominate?  Does  the  putting  a 
mark  and  seal  to  a  nomination  require  more  discretion  than 
to  a  presentation?  The  guardian  is  supposed  to  find  a  fit 
person,  and  the  hishop  to  confirm  his  choice  {p) ;  and  if  this 
is  permitted  at  law^  why  should  a  ootirt  of  equity  act  other- 
wise in  equitable  estates?^' 

In  the  other  report  before  referred  to  {q),  the  followii^ 
remarks  are  ascribed  to  his  lordship: — 

''  In  all  cases  infimts  present  to  Uvings ;  that  is  the  com- 
mon custom  of  the  realm^  which  is  the  common  law.  It  is 
not  said  in  any  case^  that  an  infant  shall  be  of  the  age  of  dis- 
cretion. In  such  cases^  the  g^uardian  must  present  in  the 
name  of  the  infimt,  or  the  infiemt  by  consent  of  his  guardian ; 
and  so  are  all  infieuif  s  affairs  transacted. 

''  A  presentation  by  parol  is  good.  An  infimt  may  pre- 
sent by  writing;  that  is^  a  guardian  may  present  in  his 
name.  So  ia  the  common  practice,  and  the  law  is  so  too ; 
and  the  law  ought  to  govern  the  power.  The  guardian 
ought  to  put  the  infant's  hand  to  the  nomination,  and  not  a 
stranger.  I  think  the  nomination  by  the  infant  plaintiff  is 
good.'' 

Mr.  Hargrave  remarks,  that  though  this  decision  may  re- 
more  aU  doubts  about  the  legal  right  of  an  infimt  of  the 
most  tender  age  to  present,  still  it  remains  to  be  seen  whe- 
ther the  want  of  discretion  would  induce  a  court  of  equity  to 
control  the  exercise,  where  a  presentation  is  obtained  from 
an  infant  without  the  concurrence  of  the  guardian  (r). 

(o)  2  Eq.Ca.  Abr.  lufimt,  B.  3.       (r)  Haig.  n.  (1)  to  Co.  Litt. 
(p)  See  3  Atk.  710.  89.  a. ;  1  Fonbl.  Tr.  Eq.  84,  n. 

iq)  8  Osbom  MSS.  174. 
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The  strong  prestimption  that  a  court  of  equity  wotQd  in- 
terfere nnder  such  circumstances^  is  favoured  by  the  expres- 
sions of  Lord  King,  who  attaches  much  importance  to  the 
agency  of  the  guardian.  The  exact  nature  of  the  guardian- 
ship in  Arthington  v.  Calverley,  is  not  stated;  but  a  guardian 
in  socage^  being  guardian  of  the  infant's  person^  seems  to 

come  within  the  scope  of  his  lordship's  observations. 
Coparcener!  of        Where  an  advowson  descends  [a)  in  coparcenary^  and  the 

advowson.  ^  ,       «  •11 

coparceners  cannot  agree^  the  first  presentation  belongs  to 
the  eldest  or  her  assigns.  Where  three  sisters^  coparceners^ 
held  of  the  Crown^  and  the  eldest  died^  and  her  heir  was  a 
ward  in  chivalry  of  the  Crown^  the  King's  presentation  was 
taken  to  be  in  right  of  all;  and  if  a  dispute  arose  on  the 
next  vacancy^  the  heir  of  the  eldest  presented  {t). 

A  case  has  been  cited  firom  Dyer  (tf)^  in  which  there  were 
two  coparceners  of  an  advowson ;  the  younger  was  in  ward ; 
the  guardian  of  the  younger  married  the  elder^  and  presented 
in  the  name  of  both.  It  was  doubted  whether  this  should 
be  considered  as  an  exercise  of  the  right  of  presentation  by 
the  eldest  alone^  so  as  to  give  the  next  turn  to  the  younger 
sister^  having  attained  her  majority.  This  was  probably  a 
case  of  gusrdianship  in  chivaby  {») ;  and  if  so,  the  present- 
where  the  ation  in  the  name  of  both  was  right.  But  it  may  be  ques- 
to  disagree.        tioued  whether  a  guardian  in  soctoge,  in  such  a  case,  would 

not  be  bound  to  disagree  on  the  part  of  the  younger  ecqpar- 
cener ;  for  if  he  agrees,  he  and  his  wife  secure  the  two  first 
turns,  and  if  he  disagrees,  he  and  his  wife  have  only  the  first 
turn,  and  the  younger  coparcener  has  the  second  turn;  ao 
that  it  is  plainly  for  the  interest  of  the  latter  to  disagree. 
Guardian  A  guardian  in  soci^  (y)  of  a  manor  to  which  an  advow- 

^^!ar€impe^i ;    SOU  is  appendant,  in  a  quare  itnpedU  against  him,  may  make 

(s)  2  Bl.  Comm.  189;  1  Yes.  340.  (r)  1  H.  Bl.  376,  402,  405. 

(0  Fitz.  Abr.  Preflentment,  12.  C^)  F.  N.  B.  a%  T.  (note) ;  14 

(tt)  Dyer,  650,  pi.  5;  and  see  Yin.  Abr.  181. 
Plowd.  d  »W. 
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title  against  the  stranger  in  right  of  the  heir^  and  also  have 
a  writ  to  the  bishop  thereupon ;  and  if  the  plaintiff  recovers, 
the  heir  or  tenant  of  the  frank  tenement  is  not  bound;  but  bat  cannot 
it  seems  that  the  guardian  in  socage  camiot  himself  main- 
tain a  guare  impedii  {z). 

Gruardian  in  socage,  after  entry,  has  the  legal  posses-  Rights  of  guar- 

dian  aa  landlord 

flion  (a)  of  the  land  to  the  use  of  the  infant;  and  the  form  of  after  entry. 

pleading  by  a  guardian  in  socage  is,  that  he  entered  as  such, 

and  was  possessed.     He  may  in  his  own  name  bring  trespass 

or  ejectment,  distrain  for  damage  feasant,  or  make  a  lease 

for  years,  imtil  the  heir  attains  the  age  of  fourteen;  and 

he  may  avow  in  his  own  name  and  right  for  rent  upon  a 

lease  (6). 

If  a  woman,  guardian  in  socage,  marries,  and  joins  with  Lease  hj  gnar- 

diao  under 

her  husband  in  a  demise  of  the  in£Knfs  land,  the  demise  eoverton. 
does  not  bind  the  wife  longer  than  the  coverture,  and  she 
may  avoid  the  lease  after  her  husband's  death  for  the  ad- 
vantage of  the  infiEmt ;  for  it  is,  in  effect,  the  act  of  the  in- 
fant by  the  guardian  (c). 

It  is  said  in  Bacon's  Abridgment  {d),  that  the  guardian  in  Duration  of 
.socage  derives  his  authority  from  the  law,  and  not  from  the  dian  insocage. 
infimt;  and  if  he  makes  leases  for  years  to  continue  beyond 
the  time  of  his  guardianship,  such  leases  seem  not  to  be  void 
by  the  in&nt's  coming  of  age,  but  only  voidable  by  him  if 
he  tiiinks  fit.  For  they  are  not  derived  barely  out  of  the  in- 
terest of  the  guardian,  but  take  effect  also  by  virtue  of  his 
authority,  which,  for  the  time,  was  lawful  and  absolute ;  and, 
therefore,  all  lawful  acts  done  during  the  continuance  of 


{g)  Contrsy  Bac.  Abr.  Guardian,  ^,  10  East.  491 ;  Rex  v.  ShOton^  6 

(G.),  and  cites  Hob.  132,  but  the  Nev.  &  M.  363;  3  Ad.  &  Ell.  607, 

reference  is  inaccurate ;  see  also  S.  C. 
Watson's  deigyman's  Law,  140;        {b)  Cro.  Jac.  d8. 
Fits.  Abr.  Prefleatxnent,  17.  (c)  Oibom  v.  Cardmy  Plowd. 

(a)  Hutt,  16;  Wade  v.  Baier,  C.  293. 
1  Lord  Raym.  131 ;  Rex  v.  Oai-       (d)  Tit.  Leases,  (I.  9). 

d2 
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Void  when  the 
heir  attains 
foorteen. 


Onardian  in 
ioeage  eannot 
accept  rarren- 
der  of  lease. 


Effect  of  ad- 


that  authority^  are  good  and  may  subsist  after  the  authority 
itself  by  which  they  were  done  is  determined ;  and^  conse- 
quently^ the  infant^  when  he  comes  of  age^  may,  by  accept- 
ance of  rent  or  other  act,  if  he  thinks  fit,  make  such  leases 
good  and  unavoidable. 

No  authority  is  cited  in  favour  of  this  opinion,  and  on  the 
other  hand,  the  power  of  the  guardian  in  socage  was  ex- 
pressly restrictisd  by  the  Court  in  the  case  of  Wade  v.  jffo- 
k€r{d),  recognised  in  a  very  recent  case(e),  to  granting 
leases  till  the  infant's  age  of  fourteen.  And  in  Roe  d.  Parry 
V.  Hodffsan  (ff),  it  was  laid  down  by  the  Court  of  Common 
Pleas,  that  the  offices  of  testamentary  guardian  up  to  twenty- 
one,  and  of  guardian  in  socage  up  to  fourteen,  are  the  same ; 
and  that  a  lease  for  years  by  a  testamentary  guardian,  is  ab- 
solutely void  when  the  heir  attains  twenty-one;  it  follows, 
therefore,  that  a  lease  for  years  by  a  guardian  in  socage, 
must  be  absolutely  void  when  the  heir  attains  the  age  of 
fourteen. 

A  man  holding  in  socage  {h)  leased  his  land  for  four  years, 
and  died,  leaving  his  heir  under  fourteen.  The  guardian  in 
socage,  before  the  first  lease  had  expired,  leased  the  same 
land  to  the  same  person  by  indenture  for  a  new  term  of 
seven  years.  The  guardian  in  socage  died,  and  another  per- 
son became  guardian  in  socage  and  ousted  the  lessee.  The 
question  was,  wheth^  the  lease  by  the  former  guardian  was 
valid.  It  could  not  be  valid  unless  the  first  lease  came  to 
an  end  when  the  second  was  accepted.  It  was  decided,  that 
the  acceptance  of  the  second  lease  did  not  operate  as  a  sur- 
render, properly  so  called,  of  the  first,  for  a  guardian  in 
socage  has  no  estate  capable  of  receiving  a  surrender;  yet 


(d)  1  Lord  Raym.  131.  (h)  WiUit  v.  WkUewood,  Bae. 

(«)  Bex  V.  Sutton,  5  Nev.  &  M.  Abr.  Guardian.  (G.) ;  1  Leon.  168» 

363;  3  Ad.  &  £U.  507,  S.  C.  322;  4  Leon.  7;  Ow.  46;  Hutt. 

(ff)  2  WilB.  129.  105. 
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that  the  first  lease  was  thereby  extinguished  or  determined,  mittiiig  hii 
by  the  admission  of  the  guardian's  power  to  make  the  second  a  new  leaae. 


lease,  which,  if  the  first  lease  stood  in  the  way,  he  conld 
not  do. 

It  is  laid  down  in  ancient  books,  that  guardian  in  socage  PaTtiUon. 
can  make  partition,  and  that  this  will  bind  the  infant  if  it  be 
equal  (t) ;  and  also,  that  if  a  tenant  in  socage  mortgages  Ids  Tender  of  nort- 
hmd,  the  guardian  in  socage  of  the  heir  may  tender  the  <*^™^*7' 
mortgage-money  in  the  ward's  name  (A:),  even  without  his 
consent. 

A  guardian  in  socage  may  justify  the  occupation  and  Hemajjutify 
goiremance  of  the  land,  and  likewise  of  the  body,  against  the  ^^^t^e 
heir  himself  (i).  ^^ 

Athough  dower  could  only  be  properly  assigned  by  per- 
sons haying  a  freehold,  yet  the  guardian  in  chivalry  was 
liable  to  a  writ  of  dower,  or  might  assign  dower  without 
writ;  because  the  law  trusted  him  to  plead  for  the  infant  heir, 
and  also  for  Ids  own  particular  interest  (m). 

But  no  writ  of  dower  lies  against  a  guardian  in  socage;  May  notaaaign 
and,  therefore,  an  assignment  of  dower  by  him  is  void  (n). 


A  guardian  in  socage  {o)  caxmot  convey  the  property  abso-  Nor  gijt  adaio. 
lutely,  like  an  executor  or  administrator;  he  may  (p)  take  seisin, 
but  he  cannot  give  seisin.    It  has  become  usual  in  local  acts 
of  parliament  to  empower  guardians  in  general  to  convey 
tiie  property  of  their  wards  for  the  purposes  of  the  act  (9). 

(f )  2  Roll.  Abr.  256.  7  Mod.  48,  Lord  Holt  is  made  to 

{i)  Mo.  222 ;  14  Vin.  Abr.  185 ;  say,  **  that  every  guardian  may  as- 

Co.  Litt.  206.  b.  sign  dower  in  pais"  but  he  seems 

(Q  7  Keilw.  46  b.  to  be  speaking  of  guardians  in  chi- 

(m)  Co.  Uii.  38.  b. ;  9  Rep.  16  b,  valry. 

17.  (0)  10  East,  491. 

(n)  Co.Litt.35,a.;  6Rep.57b;  (p)  Cro.  Jac.  142; 

Bio.  Abr.  Dower,  63 ;  29  Ass.  63.  (q)  See,  (e.  g.)  3  &  4  Vict.  c.  87, 

RoUe,  indeed,  (Abr.  1,  66S)^  ap-  s.  28. 
pends  a  query  to  this  case:  an,d  in 


88 


OUABDIANSHIP   IN   80CA0B. 


Heir  may  enter 
at  fourteen. 


And  call  guar- 
dian to  aocoont 


Value  of  mar- 
riage. 


lioeapku 

agdnatgaar. 

dian. 


The  heir'a  re- 
medy againit 
him. 


Guardians  hare  also  derired^  from  some  late  general  sta- 
tutes (r),  certain  powers  relating  to  the  surrender  and  re- 
newal of  leases  to  which  infants  are  entitled.  These  enact- 
ments will  form  the  subject  of  future  consideration. 

It  is  laid  down  by  Littleton,  that  when  the  heir  comes  to 
the  age  of  fourteen  years  complete,  he  may  enter  and  oust 
the  guardian  in  socage,  and  occupy  the  land  himself,  if  he 
thinks  fit  {s). 

He  may,  at  any  time  after  reaching  fourteen,  call  the 
guardian  to  account  for  the  issues  and  profits,  and  may  have 
an  action  of  account  against  him. 

In  former  days,  when  it  was  customary  to  sell  the  "mar- 
riage of  minors,  if  the  guardian  married  the  heir  under  four- 
teen, he  was  obliged  to  accotmt  to  him,  or  to  his  executors, 
for  the  value,  although  he  had  taken  nothing  for  the  mar* 
riage,  unless  he  had  procured  for  the  heir  a  marriage  as  va» 
luable  as  his  own :  or  if  he  had  recoTcred  the  value  of  the 
marriage  in  a  writ  of  ravishment  of  ward,  he  had  to  account 
for  it  to  the  heir;  as  he  must,  even  now,  for  any  damages 
which  he  may  recover  in  an  action  of  ravishment  {i). 

Every  writ  of  accoimt  must  be  brought  against  one  either 
as  bailiff,  receiver,  or  guardian  («).  This  office  of  receiver  is 
not  the  same  with  that  of  receiver  appointed  by  the  Court  of 
Chancery.  Bailiffs  and  receivers  are  classed  as  servants,  and 
may  be  committed  to  prison  by  capias  in  accountj  under  the 
statute  of  Westm.  2,  c.  11;  but  guardian  in  socage  is  not  a 
servant,  and  capias  does  not  lie  against  him. 

Formerly,  where  the  guardian  in  socage  died  before  he  had 
accounted  to  the  heir,  the  latter  was  without  remedy^  for  no 
writ  of  account  lay  against  the  executors  of  the  guardian  {x) ; 


(r)  See  1  WiU.  4,  c.  66. 

Is)  Liu.  0. 123;  Co.  litt.  89.  a. 

(0  3  Bl.  Ck>mm.  141. 


(«)  Co.  latt.  89.  a.,  172.  a. 
(x)  litt.  B.  125. 
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but  nowj  actions  of  account  lie  for  the  heir^  lus  executors  or 
administrators^  against  the  executors  and  administrators  of 
ereiy  guardianj  bailiff,  and  receiver  (y). 

The  guardian  must  upon  his  account  be  charged  as  ffuaT"  How  he  mute 

he  charged* 

diam.  He  shall  have  allowance  of  his  reasonable  costs  and 
expenses  in  all  things.  If  he  receives  the  rents  and  profits 
of  the  land,  and  is  robbed  of  them,  without  his  own  de- 
fitult  or  negligence  he  shall  be  discharged  of  them  upon 
his  account.  A  guardian  cannot  be  charged  as  receiver; 
lor  then  he  would  lose  his  costs  and  expenses,  which  are 
not  allowed  to  a  receiver  {z).  But  the  account  of  guardian 
in  socage  is  only  for  the  issues  and  profits  of  the  land,  in- 
cluding the  profits  of  a  park  (a),  and  for  other  monies  he  is 
chaj^ed  as  receiver  {b). 

Where  a  woman,  guardian  in  socage,  BOLarries,  the  account  How,  when 
lies  against  her  and  her  husband  for  the  profits  taken  before  dian  in  socage 
the  coverture,  and  against  the  husband  alone,  for  those  taken 
during  the  coverture  (c). 

If  a  stranger  enters  into  the  lands  of  the  infant  within  the  When  stranger 
age  of  fourteen,  and  takes  the  profits,  the  infant  may  caU  ||li^rdiaii.  ** 
him  to  account,  and  charge  him  as  guardian  in  socage  (d). 
In  judgment  of  law  he  had  the  custody  of  the  lands,  and  he 
is  called  ttUor  alienus,  and  the  right  guardian  in  socage  tutor 
frcprha;  and  it  is  no  plea  for  him  to  deny  that  he  is  next 
firiend,  but  he  must  answer  whether  he  took  the  profits  as 
guardian :  for  if  he  assumed  to  take  them  in  that  character, 
he  shall  answer  for  them  accordingly,  though  he  was  not 
guardian  dejure.    For  profits  received  after  the  infant  came  Whereasbaiiur. 
to  the  age  of  fourteen,  he  has  a  writ  of  account  against  the 
stranger  as  bailiff,   when  he  comes  to  the  age  of  twenty- 

Or)  Co.  Litt.  90.  b.;  a  Bl.  Comm.  £.  3,  Ace.  eo). 

164.  (c)  F.  N.  B.  118,  (B)  notes. 

(«)  Co.  Litt.  Sa  a.,  172.  a.  \d)  Litt.  s.  124;  Co.  Litt.  80.  b., 

(a)  Bro.  Abr.  Accompt.  94.  90.  a. ;  Hazg.  n.  (1 ). 
(*)  F.  N.  B.  118,  (B)  ao<wi,  (32 
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Disieiaor  not 
charged* 

Heir's  remedjr 
by  bill  in  equi- 
ty- 


Guardian  in 
poeiesnon  lia- 
ble for  non-re- 
pair of  bridge. 


How  responai- 
ble  for  waatt. 


Remediea  for 
guardian. 


one  {d).  The  action  of  account^  as  guardian^  does  not  lie 
against  a  disseisor. 

The  foregoing  statements  are  applicable  chiefly  to  the  old 
law^  and  actions  of  account  are  now  very  seldom  nsed;  but 
the  heir  may^  at  any  time  during  his  minority^  file  a  bill  in 
equity  by  procfiein  amy,  to  compel  either  the  guardian  or  a 
stranger  to  account  (e).  Where  any  person^  whether  a 
fisither  or  a  stranger^  enters  upon  the  estate  of  an  infimtj  and 
continues  the  possession^  the  Court  of  Chancery  will  consider 
such  person  entering  as  a  guardian  to  the  infant^  and  wiU 
decree  an  account  against  him  (jf).  The  manner  in  which 
guardians'  accounts  are  takeUj  will  be  spoken  of  in  a  subse- 
quent Chapter. 

Guardian  in  socage  in  possession  of  lands  charged  with 
the  repair  of  a  bridge^  is  indictable  for  non-repair  {h),  and 
he  is  allowed  his  disbursements  for  repairs  in  his  account 
with  the  heir. 

No  writ  of  waste  lay  against  guardian  in  socage :  this 
writ  is  now  abolished^  but  he  was  and  is  responsible  for  waste 
in  an  action  of  account  or  trespass  (t). 

Guardian  in  socage  was  entitled  to  the  droitural  remedy 
of  a  writ  of  right  of  ward^  de  custodia  terrm  et  haredis, 
imtil  it  was  abolished  by  a  recent  statute  (A:).  He  may^ 
upon  habeas  corpus,  recover  the  person  of  the  infant^  being 
under  years  of  discretion  (/).  He  was  also^  and  is  stiU, 
entitled  to  the  possessory  action  of  trespass  at  common 
law^  in  which  damages  only  could  be  recovered:  and  un- 
der the  statute  of  Westm.  2,  c.  24,  he  has  the  action  of  ra- 
vishment of  ward^  in  which  he  may  recover  the  person  of 


(d)  F.  N.  B.  118,  (B)  notes.  (t)  Co.  Litt.  64.  a.;  contra  2 

(0)2yem.342,2O5;2P.W.119.  Inst.  135.  Bat  see  F.N.  B. 59;  see 

Iff)  Motyan  v.  Morgan,  3  Atk.  also,  3  &  4  Will.  4,  c.  27,  8.36. 

489.  (*)  3  &  4  Will.  4,  C.27,  8.36. 

(A)  B.  V.  SuUan,  3  AdoL  &  Eli.       (/)  See  the  Chapter  on  Habeas 

597;  S.  C.  5  N.  &  M.  353.  Corpiia,  mfra. 
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the  infimtj  along  with  damages  for  which  he  must  aooonnt 
to  the  hitter  (m). 

But  a  more  qpeedy  and  smnmary  method  of  redressing  all 
complaints  relative  to  wards  and  guardian^  is  by  application 
to  the  Court  of  Chanceiy. 

As  to  the  duration  of  guardianship  in  socage^  Lord  Coke  DontioDof  tht 
eacpressly  says  (a)^  that  the  lawful  and  full  age  of  the  heir, 
as  to  the  custody  of  guardianship^  is  fourteen.  Mr.  Har- 
grave  says  {o),  that  this  species  of  guardianship  "  regu- 
larly ends,  when  the  infeuit,  whether  male  or  female,  at- 
tains fourteen;  though  some  say,  that  this  must  be  un- 
derstood only  where  another  guardian,  either  by  election  of 
the  infant  or  otherwise,  is  ready  to  succeed,  and  that  the 
guardianship  in  socage  continues  in  the  meantime.  Andr. 
818." 

In  the  case  in  Andrews  {p),  on  motion  for  an  inform-  Dictum  of  c.  J. 
ation  under  4  &  5  F.  &  M.  c.  8,  for  conspiracy  to  many  an 
heiress; — ^the  ground  of  the  judgment  was,  that  the  woman 
was  taken  from  such  a  person  as  had  the  lawful  custody  of 
her  notwithstanding  she  was  above  the  age  of  fourteen  years. 
^'For"  (as  Lord  Chief  Justice  Lee  said)  ''where  the  Court 
of  Chancery  appoints  a  guardian,"  [which  was  here  the 
case],  ''  such  guardianship  doth  not  cease  on  the  ward's 
attaining  fourteen,  unless  another  guardian  be  then  ap- 
pointed. And  so  it  is  of  a  guardianship  in  socage;  though 
at  that  age  the  ward  hath  a  right  to  choose  another  guar- 
dian." 

If  these  remarks  be  considered  in  their  application  to  the  Explained, 
case  before  the  Court,  they  will  be  found  to  amount  only  to 


(«)  GUb.  £q.  R.  175;    3  BL  (o)  Haig.  n.  (Id)  to  Co.  litt. 

Comm.  141.  88.  b. 

(n)  Co.  Litt.  89.  a.;  and  see  F.  (/>)  R.  r.  Piermm  and  UherSy 

N.  B.  118,  (B).  Andr.  310;  S.  C.  Stra.  1107. 
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How  giurdian 
chaiged  for 
profit!  taken 
after  fourteen. 


Effect  of  mar- 
riage of  female 
wanL 


Onardians 
holding  after 
the  infiinf  s 
death. 


Goardianihip 
of  inheritanoea 
not  in  tenure. 


this^  tkat  the  custody  of  a  guardiaa  in  socage,  continued  be- 
yond the  age  of  fourteen,  was  still  such  a  lawful  custody  as 
to  expose  an  abducer  to  the  penalties  of  the  statute  of  Philip 
and  Maiy.  But  the  custody  of  the  father  of  an  illegitimate 
child  (q),  which  is  certainly  very  different  from  legal  guar- 
dianship, has  also  been  held  to  be  a  lawful  custody  for  the 
same  purpose.  It  may,  therefore,  be  stated  with  confidence, 
that  guardianship  in  socage  ends  at  fourteen. 

That  a  guardian  in  socage  should  continue  in  possession 
after  the  legal  determination  of  his  office,  is  natural  enough; 
but  that  the  law  no  longer  regards  him  in  the  same  light  is 
evident  from  the  circumstance,  that  for  the  rents  and  profits 
which  he  might  receive  after  the  infant  readied  fourteen,  he 
is  not  charged  as  guardian,  with  an  exemption  fi*om  personal 
arrest,  but  as  bailiff  (r),  and  ca^rias  lay  against  him  in  the 
latter  capacity,  under  stat.  Westm.  2,  c.  11. 

If  a  female  ward  in  socage  marries,  the  power  of  the  guar- 
dian is  gone,  but  if  he  continues  to  exercise  the  office,  he  is 
liable  to  account  {s). 

By  stat.  6  Ann.  c.  18,  guardians  and  trustees  for  infiuits^ 
holding  the  land  without  consent  after  the  death  of  the  in- 
fants, are  made  trespassers;  and  in  cases  of  suspicion,  the 
Lord  Chancellor  is  empowered  to  make  order  on  motion 
once  a  year  for  the  production  of  the  infant  {i). 

Lord  Coke  informs  us,  that  if  a  man  (u)  be  seised  of  a 
rent-charge,  rent-seek,  common  of  pasture,  and  such  like 
inheritances  which  do  not  lie  in  tenure,  and  dies,  leaving 
his  heir  under  the  age  of  fourteen;  in  this  case,  the  heir 


(jj)  Rexv.  Chmforthy  11  East,  9,  R.  2  Ace.  132;  contra,  4  £.  3,  Ace. 

n.;  1  Bott  by  Ck>iut.  466;  2  Stra.  107. 
1162.  (0  See  BuUer,  N.  P.  86;  Haig. 

{r)  2  Inst.  380;  stat.  Will.  2,  n.  (2)  to  Co.  Litt.  67.  b. 
c.  11 ;  Co.  Litt.  89.  a.  («)  Co.  litt.  87.  b. 

(#)  Bac.  Abr.  Guardian,  (£);  10 
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may  clioose  his  guardian :  but  if  he  be  of  such  tender 
years  as  be  can  make  no  choice,  then,  (if  the  &ther  has 
made  no  disposition  of  the  custody  of  the  child),  it  were 
most  fit  that  the  next  of  kin,  to  whom  the  inheritance 
cannot  descend,  should  have  the  custody  of  him.  And 
whoever  takes  the  rent^  &c.,  the  heir  shall  charge  him  in 
an  account. 
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OUABDIANSHIP  BY  CUSTOM. 


SECTION  I. 


Ooirdianahip 
in  gavelkind. 

Who  baa  the 
office. 

Ita  olgeeta 


and  dttration. 


Mode  of 
conntiog. 


Datieaofthe 
lord. 


Gvardiansh^  by  the  Custom  of  Crovelkind. 

xF  a  tenant  in  gavelkind  dies  {a),  leaving  his  heir  or  heirs 
within  the  age  of  fifteen^  the  next  of  blood,  to  whom  the  in- 
heritance cannot  descend^  shall^  (by  the  appointment  of  the 
lord^  if  there  be  several  in  equal  degree  of  kindred),  have  the 
custody  of  the  body,  lands,  and  goods  of  such  infant  heir, 
until  he  attains  that  age;  which  is  still  the  full  age  by 
the  custom  of  Kent.  The  lord  can  take  nothing  for  the  ap- 
pointment, nor  could  he  at  any  time  tender  marriage  to  the 
heir.  When  the  heir  arrives  at  the  age  of  fifteen,  he  may  claim 
his  lands  and  goods  with  the  improvements;  he  has  the  com- 
mon action  of  account  against  his  guardian ;  or  where  the 
guardian  has  been  appointed  by  the  lord,  the  heir  may  come 
to  the  lord's  court  and  demand  his  inheritance  and  the 
mesne  profits  of  the  land;  and  the  lord  must  cause  his  land 
to  be  delivered  to  him,  and  distrein  the  guardian  to  yield  his 
account.    The  guardian  should  be  charged  and  have  allow- 


(a)   See  Robinson  on  Gavelkindi  3rd  ed.,  237  to  247)  and  notes; 
Bac.  Abr.  Guardian,  (A.),  2. 
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anoes  as  guardian  in  socage  at  ooxmnon  law ;  and  if  he  be  fonBd 

in  airear,  the  lord  most  levy  of  him  the  arrears  by  distress. 

This  custom  of  compelling  an  account  by  distress  extends 

to  him  who  is  actually  guardian,  whether  by  right  or  not. 

Bnt  if  the  guardian  to  whom  the  lord  has  committed  the  LUinUtiet  of 

custody,  is  insohent,  the  lord  or  his  heirs  are  chai^eable 


the  deficiency;  and,  therefore,  in  practice,  the  lord  sel-  PnetSoa  n*. 
dom  interferes,  but  guardianship  takes  place  as  guardianship  see. 
in  socage  does  at  common  law,  except  that  it  lasts  till  fif- 
teen, and  extends  to  pemonal  estate. 


SECTION  n. 


Guardiaml^  by  the  Cugtom  of  the  Manor. 


IF  a  copyholder  dies,  leaving  his  heir  within  the  age  at  OnatdiAnihip 

by  the  enitoiii 

which,  by  the  custom  of  the  manor,  he  is  to  be  out  of  ofthe 


mmiior. 


ward  (i),  then,  unless  there  be  a  special  custom  to  the  con-  When  no  ipe- 

cud  CIMtOIDS 

trary,  the  hnrd  is  obliged  to  admit  the  infimt  by  the  next  of  ^.^i^^  ^|^  ^ 

kin,  to  whom  the  land  cannot  descend  (c),  who  is  thereupon  P>"^^*|>- 

constituted  guardian.    The  rules  of  succession  within  manors, 

usually  correspond  with  the  genersl  law  of  inheritance;  and, 

therefijre,  this  next  of  kin  is  commonly  the  same  person  who 

would  be  guardian  in  socage.    Hence  it  has  been  inferred.  How  fki  guar. 

dian  in  aocagB 

that  guardian  in  socage  is  entitled  to  the  custody  of  the  cndUed. 
copyhold  lands  of  his  ward,  wherever  the  lord  is  not  author- 
ised by  custom  to  appoint  a  guardian.  But  the  rules  for 
the  descent  of  lands  within  a  manor,  may  be  different  firom 
the  rules  of  descent  of  socage  land;  and  the  guardian  in 
socage  cannot,  in  such  case,  have  the  custody  of  the  copyholds 


(ft)  See  2  Watk.  Cop.  96—110;  1  Scriv.  Cop.  69, 471. 

(e)  2  Watk.  Cop.  415. 
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of  his  ward.    If^  howeyer^  an  infant  is  in  ward  in  socage^  the 
guardian  in  socage  is  entitled  to  the  custody  of  his  person^ 
whether  he  has  copyhold  lands  or  not. 
Powen  and  The  next  friend,  by  whom  the  lord  admits  the  infant  to 

duties  of  guar-       . 

dian.  his  land,  becomes  guardian  both  of  the  person  and  land, 

(or  where  another  is  guardian  in  socage,  of  the  land  only), 
with  the  powers  and  duties  of  a  guardian  in  socage  (c).  He 
must  manage  and  improve  the  land,  and  may  occupy  it  if  he 
thinks  fit,  and  thereby  gain  a  settlement  (d).  He  may  make 
leases  warranted  by  the  custom,  not  exceeding  the  duration 
of  his  guardianship,  and  maintain  an  action  of  debt  for 


What  serrices    rears  of  rent.     He  must  render  to  the  lord  those  services 

which  a  copyholder  can  perform  by  deputy,  such  as  the  pay- 
ment of  rent,  or  ploughing,  reaping,  and  other  agricultural 

What  not         services.    But  he  cannot  sit  upon  the  homage ;  for  his  ward, 

and  not  he,  is  tenant  to  the  lord. 

Fealty  and  suit  of  court  are  personal  services,  and  must 
be  performed,  not  by  the  guardian,  but  by  the  heir,  who  is 
himself  tenant  (e) ;  and  the  heir  is  excused  these  services 
until  the  customary  wardship  is  at  an  end.  The  guardian 
must  maintain  and  educate  the  infiant,  and  render  an  ac- 
count, as  in  socage. 

The  time  and  manner  of  admitting  guardians  to  copyhold 
land  on  behalf  of  infiants,  have  been  regulated  by  a  re- 
cent statute,  the  provisions  of  whidi  shall  be  atated  here- 
after (^). 

What  is  for-  If  A  guardian  of  a  copyholder  commits  waste,  his  wardship 

feited  by  waste.  ^^^^  ^^  ^^^  j^^^  ^  forfeited  (A) ;  for  the  infant  is  not 

answerable  for  the  acts  of  his  guardian,  who  is  assigned  to 
him  by  law. 


(e)     fFade  v.  Baier,   1  Lord  (e)  2  Watk.  Cop.  106. 

Raym.  131.  (^)  See  1.  W.  4,  c.  66, 8. 3. 

(d)  JUx  V.  WiHy,  5  M.  &  S.  (A)  Qo.  Cop.  s.  I». 
510. 
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If  the  goardiain  ill  treats  the  in&sit^  or  acts  incoiudstently  How  the  vaxd- 
with  the  trust,  or  knowingly  neglects  his  duty,  he  forfeits  fodt&tJ!, 
the  wardship ;  and  it  was  usual  in  former  times,  for  the  lord 
to  remove  him  in  such  cases  (i). 

The  guardianship  of  copyholders  generally  ceases  at  four-  Dumtioii  of  the 

ofllce. 

teen ;  though,  by  the  custom  of  some  manors,  it  continues 
tin  fifteen,  and  even  perhaps  till  twenty-one. 

The  lands  moved  originally  firom  the  lord  of  the  manor;  Cnitomforloid 
and  by  special  custom  {k),  he  may  appoint  a  guardian  of  his  goardUn. 
infimt  tenant,  and  the  rights  and  duties  of  this  guardian  are  Hii  righti  and 
the  same  with  those  which  have  just  been  described.     It  has 
been  held,  that  a  guardian  appointed  by  the  lord  in  pursu- 
ance  of  a  special  custom,  may  maintain  an  action  upon  the 
case,  in  the  nature  of  an  yectione  cm$todue  (/). 

By  special  custom,  the  lord  may  give  the  custody  to  his 
bailiff.  Where,  by  the  custom  of  a  manor,  the  bailiff  of  the 
manor  is  to  have  the  wardship  of  the  copyhold  heir,  being 
under  the  age  of  fourteen,  such  a  guardian  need  neither  be 
admitted  nor  pay  a  fine,  since  he  is  but  a  pernor  of  the  pro- 
fits ;  and  that  not  in  his  own  right,  but  in  the  right  of  him 
to  whom  he  his  guardian. 

A  custom  for  the  lord  of  the  manor  to  assign  one  to  take  Gaetonforleid 
the  profits  of  a  copyhold  descended  to  an  in&nt  during  his  fits. 
nonage,  to  the  use  of  the  assignee,  without  rendering  an  ac- 
count, has  been  held  good  (m) ;  but  it  may  be  presumed  that 
the  infant  could  claim  maintenance  out  of  the  jirofits,  as  he 
could  even  in  the  case  of  wardship  in  ehivaby. 

The  customs  of  manors  are  in  this,  as  in  other  respects, 
exceedingly  Tarious. 

(•)  See  Fonas  of  Appointn&ent  (/)  OoUt  v.  Wallia,  1  Leo.  QSB; 

and  Remoral,  2  Walk.  Cop.  c.  4.  Cro.  £U.  224. 

(i)  C^enek  r.  Cktdmore^  Lutw.  (m)  1  Leo.  206,  ca.  357;  IScrir. 

1187;  see  2  Scriy.  Cop.  Appendix,  Cop.  471. 
p.  (73) ;  2  Waik.  Cop.  416. 
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Cofltmiit  of  tbe  By  the  custom  of  the  manors  of  Stepney  and  Hackney  (»), 
neyand  HadL-  if  the  heir  is  aboYC  fourteen  when  the  ancestor  dies^  he  is 
^^'  admitted  in  his  own  person;  if  nnder  fonrteen,  by  guardian, 

who  is  appointed  by  the  lord  according  to  the  roles  of  goar- 
dianship  in  socage.  K  such  guardian  does  not  accept  the 
office,  the  steward  may  admit  as  goardian  any  other  of  the 
kindred  of  the  infimt  to  whom  the  land  cannot  descend. 
The  goardian  most  giye  secority  to  the  lord  for  the  perform- 
ance of  his  duty :  and  these  roles  of  goardianship  apply  as 
well  in  the  case  of  purchase  as  of  descent. 


SECTION  m. 

Oftardiansh^  by  the  Ouiiom  of  CiAet  mul  Boroughs. 

London. 

GnMrdumdiip         ANOTHER  kind  of  customary  guardianship,  is  the  guar- 

^Mp  of  orphans  by  the  custom  of  the  City  of  London, 


and  of  other  cities  and  boroughs  (o). 
if      The  only  kind  of  dty  guardianship  attended  with  any  ge- 
neral  interest  or  importance,  is  that  which  prevailed  for 
many  ages  within  the  City  of  London,  and  which  is  stiU  au- 
Not  nowiDVK.  thoriied  by  law,  although  it  has  fallen  into  disuse.    The  ge- 
^cnoiloat-      nenl  outlines  of  the  system  are  as  follows: — 
When  it  When  any  num  or  woman,  free  of  the  City  of  London, 

""^  dies  leaving  diildren  within  age; — by  the  custom  of  London, 

founded  on  immemorial  right,  which  must  have  been  de- 
rived from  a  grant  by  the  Crown  {p)  to  the  corporation,  the 
Who  hs?e  the    Mayor  and  Aldermen  in  their  Court  of  Orphans,  which  is 


(s)  2  Watk.  Cop.  521.  (p)  See  WdUd^  t.  Dmkt  of 

(o)  Co.  Litt  88.  b.  JBMii/lifi;  2  Kigh.  N.  R.  124. 
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a  Ck>iirt  of  Record^  (and  is  not  the  same  with  the  Mayor's  lu  nature. 

Conrt)  {q),  have  the  custody  of  the  persons^  lands^  and  chat* 

tels  of  such  orphans;  in  the  case  of  males^  till  the  age  of  I u duration. 

twenty-one;  in  the  case  of  females^  till  eighteen,  or  marriage. 

After  the  death  of  a  freeman,  the  Mayor  and  Aldermen  Power  of  court 

may  summon  Ids  widow  or  executor  to  appear  at  their  court, 

and  give  security  to  exhibit  an  inventory  of  his  estate  (r). 

The  Chamberlain  of  London  is  by  custom  a  corporation  of  Chamber- 
sole  for  this  special  purpose,  and  is  able  to  take  a  bond  or 
recognizance  to  him  and  his  successors  {s).     He  may  oblige 
an  executor  to  give  security  for  performance  of  the  will  and 
payment  of  legacies  to  the  orphan,  and  if  the  executor  or 
administrator  refuse  an  inventory  or  security,  he  may  com- 
mit him  till  compliance;    and  this,  though  he  had  given 
security  before  to  the   Spiritual   Court  to  account.     If  a  Where  legacy 
l^acy  be  bequeathed  to  a  city  orphan  in  another  coimty  (/),  county. 
the  executor  or  administrator  shall  be  compelled  to  give 
security  to  the  Court  of  Orphans  for  payment  of  it:  and 
if  the  executor  or  administrator  be  not  a  freeman,  and  does 
not  live  within  the  city,  it  has  been  said  that  Chancery 
wiU  assist  in  the  security  («).     The  Court  of  Orphans  may  court  may 
exercise  the  guardianehip  itself,  or  may  commit  it  to  any  ^r.XV.hV 
other  person  (a?). 

The  Court  makes  an  allowance  to  orphans  for  mainte-  Maintenance. 
nance,  in  proportion  to  their  estate,  and  this  allowance  is 
called  finding-money. 

The  orphans  are  entitled  to  receive  their  property,  with  interest 
interest  at  the  rate  of  four  per  cent.,  on  the  determination 
of  the  guardianship  (y). 

It  would  seem,  that  the  guardianship  extends  to  lands  Landi  out  of 

London. 

(q)   4  Inst.    248;    Com.    Dig.  (0  1  Vent.  180. 

Guardian,  (G.  1);  14  Vin.  Abr.  («)  Ch.  Ca.  203. 

170;  1  P.  W.  715.  (a?)  1  Sid.  250, 

(r)  1  Rol.  550, 1.  45;  Hob.  247.  (y)  2  Vent.  341 ;  see  Moa.  99. 

(s)  4  Rep.  64  b. 
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lying  out  of  London  (z),  belonging  to  infants  who  are  city 
orphans^  although  the  custom  of  London  does  not  affect  the 
succession  to  real  estate  (a). 
Where  father         It  has  been  said^  that  all  the  children  of  a  freeman^  though 
London,  query,  he  dies,  and  they  were  bom,  out  of  London,  shall  yet  be  or- 
phans subject  to  the  custom  {b).    But  in  a  casf  in  the  King's 
Bench  (c)  the  Chief  Justice  said,  that,  in  a  certain  case  the 
Court  of  Orphans  had  not  meddled  with  infants  and  lands 
in  the  country,  because  the  father  had  discontinued  his 
trade. 
The  right  of         Where  a  man  for  a  valuable  consideration  contracted  with 
by  non-claim,    the  Mayor  and  Aldermen  to  become  a  fireeman  of  London, 

in  order  to  entitle  his  wife  and  children  to  the  benefit  of  the 
custom,  and  died  after  the  lapse  of  more  than  forty  years, 
without  having  been  called  upon  to  take  out  his  freedom;  it 
was  held,  that  his  personal  estate  should  be  divided  as  if  he 
had  been  a  freeman;  but  Lord  Macclesfield  intimated  an 
opinion,  that  the  Court  of  Aldermen  by  their  non-clnim 
might  have  barred  themselves  of  their  right  of  guardian- 
ship {d). 
Determinafion  The  Orphan  remains  in  ward  until  the  Mayor  and  Alder- 
0  t  e  wa     ip.  ^^^  adjudge  him  of  full  age ;  and  if  they  delay  to  do  so,  a 

writ  shall  issue  from  Chancery  to  compel  them  (c). 
Froceedinga  on       The  consent  of  the  Court  ought  to  be  obtained  before  the 
oiphanr  °  "  ^  marriage  of  any  city  orphan,  during  the  guardianship,  and 
Reference  for     the  license  is  usually  accompanied  by  a  reference  to  the  Com- 
mon-Serjeant (who  generally  superintends  the  affairs  of  the 
city  orphans)  to  approve  of  a  settlement  on  the  marriage, 
and  signify  his  approbation  to  the  Court  {g), 

(z)  1  Sid.  260.  W.  710. 

(a)  1  P.  W.  531.  (e)  14  Vin.  Abr.  170;  Com.  Dig. 

(b)  1  Vent.  180;  and  see  RtOter    Guardian,  (G.  4). 

V.  Rutter^  1  Vem.  180.  (g)  Frederick  v.  Fredendt,  18 

(c)  1  Sid.  250;  see  4  Inst.  248.      1  P.  W.  710. 
{d)  Frederick  v.  Frederieky  1  P. 
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Any  one  who  marries  an  oiplian  during  the  guardianship  impriionment 

ana  fine  for 

Without  the  license  of  the  Courts  is  liable  to  be  fined^  accord-  contempt 
ing  to  the  quality  and  portion  of  the  orphan,  and  committed 
to  Newgate  till  payment ;  or,  at  least,  must  give  security  for 
the  payment :  and  this,  though  the  estate  of  such  person  de- 
serves a  larger  portion  than  the  orphan  had,  and  though  it 
does  not  appear  that  he  had  notice  of  the  orphanship,  and 
though  the  marriage  may  not  have  taken  place  in  the  dty; 
for  orphans  are  considered  to  be  in  the  custody  of  the  Mayor 
and  Aldermen,  whereyer  they  are  (A). 

The  Court  of  Orphans  or  their  committee  may  have  a  writ  For  tbduction. 
of  ravishment  of  ward  (t) ;  and  if  any  one  takes  an  orphan 
out  of  their  custody,  he  may  be  imprisoned  till  he  produces 
the  infiuLt  or  is  delivered  by  due  course  of  law;  nor  im  there  NopriTfleg* 

of  peenge. 

any  privilege  of  peerage  in  such  a  case  (it). 

(k)  2  Lev.  32;  1  Vent.  178;  1       (k)  Wilkmsai^y.BimUan,  1  Lev. 
Mod.  77.  162 ;  see  2  R.  &  My.  &!0. 

(f)  F.  N.  B.  142  b.;  Hob.  05. 
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CHAPTER  IV. 


GUARDIANSHIP   BY   NATURE   AND   BY   NURTURE. 

Xn  the  present  chapter  it  is  intended^  in  the  first  pbtce^  to 
give  an  account  of  the  ancient  technical  office  of  guardian 
by  nature^  and  to  state  certain  reasons  for  thinking,  not- 
withstanding its  recognition  by  some  modem  writers  as  an 
existing  office,  that  it  ceased  to  exist  when  values  of  mar- 
riage were  abolished  (a);  and  next,  to  consider  the  rights  of 
parents,  not  only  in  the  capacity  of  guardians  for  nurture 
under  the  old  law,  but  also  in  the  more  enlarged  sense  in 
which  the  parental  custody  is  now  understood. 


SECTION  I. 


Guardianskg)  by  Nature  brfare  $iai.  12  Car.  2,  c.  24. 

Giurclianship         Undeb  the  old  law,  a  guardian  by  nature  was  entitled  to 

fore  the  lUtute.  the  custody  of  his  ward  s  person  up  to  the  age  of  twenty-one, 

Righuof  guar-  and  could  sell  the  marriage  for  his  own  benefit  (b):  but  he 

^^^  could  not  assign  the  custody  and  marriage,  that  is,  the  right 

of  marrying  the  ward;  for  this  right  was  inseparable  from 

the  person  of  the  guardian;  nor  could  he,  like  the  lord  in 

chivalry,  compel  the  ward  to  marry  by  exacting  penalties  for 


(a)  12  Car.  2,  c.  24.  (h)  Moore,  799;  Cro.  £1.  770. 
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refosal.    The  wardship^  therefore^  was  not  a  chattel  in  the  Tbeofiotnota 

chattel. 

gaaroian ;  it  was  not  forfeited  by  his  outlawry^  nor  trans- 
missible to  his  execators  (c). 

The  father  was  guardian  by  nature  of  his  son  and  heir  Fmtber  guar* 

dian  of  hair  ap* 

apparent ;  or  of  his  daughter  and  heir  apparent^  (or^  as  we  parent 

should  now  say^  presumptive)^  so  long  as  she  continued  heir 

apparent  {d) .    Where  land  held  by  blight's  service  descended  Righu  of  lord 

In  chivalry. 

to  the  heir  apparent  under  twenty-one,  the  lord's  rights  were 
restricted  to  the  custody  of  the  land :  but  he  became  guar- 
dian of  the  person  also,  if  the  father,  guardian  by  nature, 
died  during  the  infancy;  or  if  the  father  was  an  alien,  or 
attainted  of  treason  or  felony,  and,  consequently,  incapable 
of  having  an  heir  apparent ;  or  if,  in  the  case  of  a  daughter, 
the  birth  of  another  child  made  her  cease  to  be  heir  appa- 
rent.   Where  the  land  was  of  the  nature  of  borough  Eng-  Where  land  in 

borough  Eng- 
lish, the  father  was  not  guardian  by  nature  of  his  youngest  liah. 

son. 

For  the  abduction  of  his  heir,  the  father  had  trespass  or  a  Remediea  for 

father* 

writ  of  ravishment  of  ward,  as  well  against  the  lord  in  chi- 
valry as  against  any  other  person  (e). 

Where  no  land  in  chivalry  descended  to  the  heir ;  there^  Where  no  lai|d 

in  ehivalry. 

after  the  death  of  the  father,  the  mother,  and  every  other  ^i^^  ^„  ^^^^ 
ancestor,  lineal  or  collateral,  in  succession,  if  he  had  lands  ^"  ^^  nMnre. 
to  which  the  infant  was  immediate  heir  apparent,  had  a 
right  to  be  guardian  by  nature,  with  the  same  powers  and 
remedies  as  the  father :  but  the  father  alone,  had  any  claim 
against  the  lord  in  chivalry  {g). 

But  the  mother  had  a  right  to  the  possession,  as  guardian  Mother  pre- 

.  ferred* 

by  nature  of  her  own  child,  as  against  a  paternal  grand- 


(«)  Vaughan,  180;  7  Rep.  12  b;  (d)  Co.  Litt.  84;  3  Rep.  38  a; 

Baffl^leltrs  coMy  Ibid.  13  b;  Cb/-  6  Rep.  22;  Oarffea*  ease. 

tm*8  eas0y  Bro.  Garde.  6.;  Forfeit-  («}  6  Rep.  22 ;  Cro.  £1.  770. 

vre,  70^  (ff)  3  Rep.  38;  2  Inst.  44QU 
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father  having  lands  to  which  the  infimt  was  heir^  although 
the  mother  herself  had  no  land  (A). 
Where  infant         Where  the  father  and  mother  were  dead^  if  the  same  in- 

heir  apparent  to 

two.  fant  happened  to  be  heir  apparent  to  two  ancestors,  as  to 

both  a  paternal  and  a  maternal  grand&ther,  it  has  been  sug- 
gested (i)  that,  in  this  equality  of  rights,  priority  of  possession 
of  the  infant's  person  might  decide  the  preference. 

Where  guar-  Where  the  Mher  was  entitled  to  be  guardian  by  nature, 

dianship  by  na- 
ture and  in  chi-  and  also  to  be  guardian  in  chivalry,  guardianship  by  nature 

Kd7  ^'^^^'     prevailed;  and  if  the  father  died,  the  wardship  of  the  land 

descended  to  his  executors,  but  not  the  wardship  of  the 
body  (*). 

Where  right  of       Littleton  says  (/),  that  if  socage  land  descends  to  the  heir 

guardianship  by 

nature  and  in  On  the  part  of  the  mother,  the  &ther  shall  have  the  ward- 
red  ^  °^"''  ship  of  such  lands  or  tenements.  Lord  Coke  observes  (m). 
Distinction  be-  that, ''  by  this  it  appeareth  that  the  father  in  case  of  a  te- 
righuinchival-  nurc  in  socagc  shall  be  guardian  in  socage,  and  shall  not 
ci[^    °  *^*      have  the  custody  of  his  eldest  son  in  respect  of  his  paternal 

natural  custody  (as  he  shall  have  in  case  of  a  tenure  by 
knighf  s  service,  as  before  appeareth),  but  as  guardian  in 
socage.  And  the  reason  of  the  diversity  is,  for  that,  in  the 
case  of  tenure  in  socage,  the  father  must  by  law  be  account- 
able to  the  son,  both  for  his  marriage  and  also  for  the  profits 
of  his  lands,  which  he  should  not  be,  if  he  had  the  custody 
of  his  eldest  son  in  this  case,  as  his  fiather,  in  respect  of  na- 
ture; and  the  act  of  law  never  doth  any  man  wrong. 

"  But  no  lord  or  other  person,  in  respect  of  any  tenxire  by 

knighf  s  service  or  otherwise,  shall  have  the  custody  of  any 

child  that  is  heir  apparent  to  his  father,  but  the  fSeither  only 

during  his  life/' 

Littleton  has  said,  that  the  father  shall  have  the  wardship 

(A)  F.  N.  B.  143,  G.  (i)  Co.  litt.  84.  b. 

(»)  Haig.  n.  (12)  to  Co.  Litt.       (/)  s.  128. 
pS.  b.  (m)  Co.  Litt.  88.  b. 
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of  the  lands  of  the  heir.  Lord  Coke  explains  in  what  ca- 
pacity he  shall  have  the  custody  of  his  son's  person.  Where 
lands  in  chivalry  descended  to  the  son,  the  father  might,  as 
goardian  by  nature,  seU  the  marriage  without  accounting  for 
it ;  and,  if  he  was  also  lord  in  chivalry,  might  take  the  profits 
of  the  land  without  accounting  for  them ;  or  any  other  person 
who  was  lord  might  take  them  without  account :  but  in  so- 
cage land,  both  the  marriage  and  the  profits  were  to  be  ac- 
counted for.  The  sole  object,  therefore,  of  this  passage  is  to 
distinguish  the  fitther's  character  and  rights  on  the  descent 
of  land  in  socage,  firom  his  character  and  rights  on  the  de* 
scent  of  land  held  by  knighfs  service. 

It  is  justly  observed  (n)  in  Bacon's  Abridgment,  that 
"  where  the  father  had  the  custody  of  his  heir  apparent  in 
respect  of  his  natural  right,  he  should  render  no  account  to 
the  heir;  for  what  the  father  might  receive  on  such  account, 
would  othervrise  have  belonged,  not  to  the  heir,  but  to  the 
guardian  in  knight's  service." 

This  kind  of  guardianship  by  nature  affected  only  the  The  office  did 
heir,  and  did  not  extend  to  the  younger  children;  and  where  jounger  cbil- 
a  fiither  brought  an  action  for  the  abduction  and  imprison-    ^*°' 
ment  of  a  yoimger  daughter,  the  Judges  Anderson,  Wafans« 
ley,  and  Eingsmill,  held,  that  the  father  should  not  have  an 
action  for  the  taking  of  any  of  his  children  that  was  not  his 
heir;  because  the  marriage  of  his  heir  belonged  to  the 
fiEkUier,  but  not  the  marriage  of  any  other  of  his  sons  or 
daughters,  and  by  reason  of  this  loss  only  the  action  was 
given  to  him.     Olanville,  however,  contended,  that  an  action 
would  fie  for  taking  away  any  of  the  children,  for  that  the 
parent  had  an  interest  in  them  all,  to  provide  for  their  edu- 
cation {o). 


(»)   Boc.  Abr.    tit.    Gaardian,    770;   and  see  Wood  v.  Topham^ 
(A.)  15.  Styles,  216,  227,  236,  303. 

(o)  Barkam  v.  Dennuy  Cfo.  El. 


of  the  office. 
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Collateraii  In  a  still  older  case  it  was  held^  that  even  a  collateral  rela- 

had  right  of  •         •/.  t        ••  •  i»i_* 

marriage.  tivc,  if  guardian  by  nature,  had  a  right  to  the  mamage  of  his 

heir,  in  consideration  of  what  the  latter  was  to  inherit  from 
him  (p) ;  and  this,  whether  the  heir  was  within  age  or  of 
fiill  age. 

Where  the  But  the  heir  might  marry  himself  after  the  age  of  consent, 

guardian  had 

remedy  for        and  the  ancestor  had  no  remedy,  except  where  a  stranger  took 

the  heir  by  force  and  married  him  {q). 
Thorpes  case.  In  Thorp's  cosc,  in  the  reign  of  William  III.,  an  information 

discussion  as  to    .        _  .  i  i  • 

the  existence      in  the  nature  of  a  conspiracy  was  brought  against  certain 

persons  for  inveigling  a  gentleman^s  son  and  heir  apparent^ 
of  the  age  of  eighteen,  into  a  low  marriage.  One  of  the  de- 
fendants was  foimd  guilty,  but  the  case  was  argued  in  arrest 
of  judgment.  In  this  argument,  the  qualities  of  the  old 
guardianship  by  nature  were  discussed. 

In  the  Modem  Reports  (r).  Lord  Chief  Justice  Holt  is  re- 
presented to  have  said,  "  the  question  is,  whether  a  father 
hath  not  the  guardianship  of  his  son  and  heir  apparent  till 
the  age  of  twenty-one  years,  as  he  had  when  there  was 
tenure  in  knight^s  service.^' 

In  Comberbach  («),  he  is  made  to  say,  on  a  subsequent  dis- 
cussion of  the  same  case,  ''this  information  is  not  brought  for 
the  injury  done  to  the  infant,  but  for  that  done  to  the  father ; 
for  he  is  to  have  the  custody  of  the  eldest  son :  and  the  rea- 
son is,  because  the  common  law  gives  him  the  estate,  and 
makes  no  provision  for  yoimger  children ;  and,  therefore,  it 
is  fitting  the  father  should  have  the  care  to  see  him  well  pro- 
vided for.'' 

And  in  Carthew  (/),  ''  the  true  reason  why,  by  the  law  of 
England,  the  father  hath  not  the  guardianship  of  his  younger 
children  is ;  because,  by  our  law,  the  yoimger  children  cannot 
inherit  any  thing  from  their  father.     The  guardianship  of 

( p)  Fitzh.  Garde. 32 ;  3  Rep.  37 ;        (r)  5  Mod.  224. 
Rateliff^scaw.  {a)  Comb.  466;  S.  C. 

{q)  Cro.  El.  57;  Raym.  259.  (0  Garth.  386;  S.  C. 
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the  father^  which  is  a  guardianship  by  nature^  continuea  to 
the  age  of  twenty-one  years ;  but  that  is  with  respect  to  the 
custody  of  the  body  only/'  Lord  Chief  Baron  Comyns  in 
his  Digest  {u)  understands  Lord  Holt  to  speak  of  a  fatherj  ' 
guardian  by  nature^  where  there  is  a  lord  in  chivahy ;  for  he 
says,  "  but  this  extends  only  to  the  custody  of  the  body  and 
the  marriage  of  the  heir,  for  the  lord  in  chivahry  shall  have 
the  custody  of  the  land  {x)" 

In  his  Beports  (y),  Comyns  states  Holt  to  have  said,  "  that 
the  father  is  guardian  to  the  son  until  the  age  of  twenty-one 
years  by  our  law,  which  is  founded  upon  the  law  of  nature ; 
but  our  law  gives  remedy  only  in  the  case  of  an  eldest  son, 
by  reason  that  it  makes  provision  only  for  him  ;*'  and  "  that 
the  offence  was  a  grave  one,  and  worthy  to  be  punished  if 
the  law  could  reach  it/' 

The  Court  seems  to  have  thought,  that  the  remedy  by 
criminal  information,  was  properly  co-extensive  with  the 
fiftther's  remedy  by  civil  action  for  the  loss  of  his  son's  mar- 
riage, and  such  actions  had  of  course  ceased  when  values  of 
marriage  were  abolished.  No  judgment  was  ultimately  giv- 
en in  the  cause.  But  it  has  since  been  settled,  that,  under 
similar  circumstances,  a  criminal  information  will  lie;  not 
only  for  a  &ther,  but  for  any  person  having  the  lawful  cus- 
tody  of  an  infant,  whether  the  infant  is  an  heir  apparent  or 
not  (z).  Thorp's  case  then,  so  far  as  it  is  of  any  authority  at  Effeet  of 
all^  tends  to  shew  that  the  Court  thought  that  the  ancient 
technical  guardianship  by  nature,  which  connects  the  father 
peculiarly  with  his  eldest  son,  no  longer  existed. 

Lord  Chief  Baron  Gilbert  says  (a),  that  the  father  was  not.  Nature  of  tbe 
in  propriety  of  speech,  counted  the  guardian,  for  the  heir  dy. 
was  looked  upon  as  part  of  the  family;  the  father,  therefore, 
had  not  a  writ  de  custodia  terra  et  heredis,  nor  was  there  any  No  droHurai 

action. 

(tf)  Groardian,  (C).  («)  See  2U»  v.  Greeny  3  Doug. 

(«)  Co.  litt.  84.  a.  d6. 

(y)  Com,  Rep.  28.  (a)  Gilb.  Eq.  R.  175. 


the  baiis  of  the 
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need  of  a  droUural  action,  becaoae  he  was  alwajB  in  legal 
possession  of  his  son. 

It  seems  phon,  therefore,  upon  the  authorities^  that  the 
goardianship  hy  nature,  of  which  a  descripticm  has  been 
given,  was  an  office  of  a  technical  and  aibitnoy  character,  de- 
rired  entirely  firom  the  interest  ci  the  ancestor  in  disposing 
of  his  heir  in  marriage;  and,  as  appears  fiom  its  lasting  till 
twenty-one,  (while  other  gnardianships  determined  at  fimr* 
teen),  dosety  connected  with  tenure  by  knighf  s  serrioe. 
Whether  it  ex-       It  might  ha?e  been  expected  that  this  office  wonld  have 

ceased  to  exist,  when  all  ''Talnesand  finfeitores  of  marriagea 
by  reason  of  any  tenure  of  the  King's  Majesly,  or  of  any 
other  by  knighf  s  service,''  were  taken  away  (i),  and  when 
the  practice  of  selling  children  in  marriage  fell  into  general 
disuse.  As  to  collateral  relatives,  this  seems  to  be  admitted; 
but  a  question  may,  perhaps,  be  raised  in  behalf  of  the  fisther, 
though  it  seons  difficult  to  distinguish  the  cases  on  prin- 


iati  DOW,  fwry. 


Opiiiionof  Gil.  dplc.    Lord  Commissiimer  Gilbert  said,  in  the  case  oiEyre 

bert;  ^  ^^  ^ 

Y.  jSfa^tevfafy  (c),'' the  &ther  may  bring  an  action  against  any 


perscm  finr  taking  away  Us  heir;  and  so  might  any  ancestor 

against  any  person,  except  against  the  lord  of  whom  the 

lands  were  held  in  chivalry,  before  such  tenure  was  wholfy 

ofBhcfcstoDe;    taken  away."    But  Blackstone  (d),  having  spedfied  as  one  of 

the  injuries  that  may  be  offered  to  a  parent,  the  marrying 
lus  son  and  heir  without  the  Cither's  consent,  whereby  during 
the  continuance  of  the  military  tenures  he  lost  the  value  of 
his  marriage, — remarks,  that  this  last  injury  is  now  ceased, 
together  with  tiie  right  upon  whidi  it  was  grounded;  for  the 
fiither  being  no  longer  entitled  to  the  value  of  the  marriage, 
the  marrying  lus  heir  does  him  no  sort  of  injury  for  which  a 
action  wfll  lie. 


(5)  12  Car.  2,  e.  24.  172. 

(c)  2  P.  W.  124;  Gilb.  £q.  B.       (<f)  3  BL  Comm.  140. 
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Mr.  Hargrare  (e)  oonsiden  this  gnardianflliip  by  nature  to  of  Hargrm^e. 
be  stiU  in  fnll  force,  and  strictly  confines  it  to  the  beir  ap- 
parent; and  be  says  tbat  in  modem  books,  ''wben  gnardian- 
tiap  by  nature  is  extended  to  children  in  general,  or  to  any 
besides  sucb  as  are  beirs  apparent,  it  is  not  conformable  to 
tbe  1^^  sense  of  tbe  term  amongst  ns,  bnt  mnst  be  under* 
stood  to  bave  reference  to  some  rule  independent  of  the  com- 
mon lair.  Thus,  when  in  Chancery  the  father  and  mother 
are  styled  the  natural  guardians  of  all  their  diildren  bom  in 
maniage,  or  of  any  of  their  illegitimate  issue,  we  should  sup- 
pose those  who  express  themselves  so  generally  to  refer  to 
that  sort  of  guardianship,  which  the  order  and  course  of 
nature,  so  far  as  we  are  able  to  collect  it  by  the  light  of  rea- 
son, seem  to  point  out ;  and  to  mean,  that  it  is  a  good  rule  to 
regulate  the  guardianship  by,  where  positire  law  is  silent; 
and  it  is  in  the  discretion  of  the  Lord  Chancellor  to  settle 
the  guardianship  {g)/' 

The  investigation  of  the  powers  of  parents  over  their  in- 
fSsnt  children  at  the  present  day  must  be  preceded  by  an 
account  of  the  office  of  guardianship  for  nurture,  as  it  has 
finom  ancient  times. 


SECTION  II. 


Guardianship  for  Nurture. 
PiJisKTs  have  an  undoubted  control  over  all  their  chil-  Gaardianship 

for  nnrttus. 

dren,  by  virtue  of  their  guardianship  for  cause  of  nur- 
ture {h).    Where  there  is  no  other  guardian,  whether  the  Where  it  mims. 


(e)  n.  ( 12)  to  Co.  Litt.  88.  b.  (h)  Co.  Litt.  88.  b. ;  Hai^.  n.  13 ; 

(ff)  Bui  see  mfira^  p.  61.  1  Bl.  Comin.  461. 
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Who  has  the 
office. 


To  what  it  ex- 
tends. 


Relations  to 
property. 


Duration. 


infant  has  land  by  descent  or  otherwise^  or  has  other  pro- 
perty^ or  has  no  property  at  all  {h),  the  father^  or  if  he  be  dead, 
the  mother^  (but  not  a  grandfather  or  grandmother,  or  any 
other  person  (i) ),  is  guardian  for  nurture  of  every  son  or 
daughter,  and  can  maintain  an  action  of  trespass  against  a 
stranger  who  takes  the  infant  away.  This  spedes  of  guar- 
dianship  extends  only  to  the  goyemment  of  the  person.  The 
guardian  may  deliver  the  infSEuit  to  another  person  for  in- 
struction, and  may  take  him  back  whenever  he  pleases.  If 
he  grants  over  the  custody  of  the  infant's  person,  the  grant 
is  good  against  himself;  but  the  infant  may  choose  whether 
he  will  stay  or  not  with  the  person  to  whom  he  has  been 
granted.  K  the  guardian  discharges  the  infant  out  of  his 
house,  and  the  latter  binds  himself  apprentice,  the  guardian 
cannot  retake  him  (it). 

In  all  dealings  with  the  infant's  property,  the  guardian  for 
nurture  is  very  much  on  the  same  footing  as  a  stranger. 

If  a  father,  guardian  for  nurture,  occupies  the  land  of  his 
son,  he  is  tenant  at  wi]l(/).  A  guardian  by  nurture  can 
only  make  a  lease  at  will  of  the  infant's  land  (m).  If  he 
makes  a  lease  by  indenture  to  one  being  in  under  the  title 
of  the  infant,  rendering  rent  to  himself,  which  is  paid  ac- 
cordingly, yet  this  is  not  any  disseisin  to  the  infant  (n). 

The  old  books  inform  us  that  he  cannot,  even  with  the  con- 
sent of  the  infant  under  fourteen,  tender  money  to  save  the 
forfeiture  of  the  estate  (o) .  He  may  enter  in  the  name  of  the 
infant,  who  has  a  right  of  entry,  and  this  vests  the  estate  in 
the  infant  without  any  command  or  assent  (/?).  Guardian- 
ship for  nurture  ends  at  the  age  of  fourteen  in  all  cases. 


(h)  Bro.  Gaide.  70;  Mo.  738; 
3  Rep.  38. 

(0  Contra  3  Com.  Dig.  421; 
haiaeeRex  v.  BiufiMy  Burr.  Set. 
Ca.  149;  Strange,  1131. 

{i)  3  Com.  Dig.  421. 


(/)  1  Rol.  Abr.  859;  Hil.  14  £. 
3,7. 
(m)  Lev.  158;  Ca.  226. 
(»)  Rol.  Abr.  859. 
(o)  Mod.  222;  see  p.  37,  n^fra. 
(p)  9  Rep.  106;  see  p.  29j9Upra. 
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TetUmentary  guardiaaB  or  committees  before  the  statute  of  Th«  mme  im- 
CSiarles   II.,   and   guardians   appointed   by  the    Spiritual  p^Sr^**^' 
Court,  were  sometimes,  though  it  would  seem  improperly, 
called  guardians  for  nurture  {b). 


SECTION  III. 


GuardUauhip  of  the  Father  by  Nature  and  by  Nurture. 

NoTWiTHSTANBiNe  Mr.  Hargrave's  opinion  cited  above  (r).  The  fttber't 
it  may  be  safely  asserted  that  there  is  a  right  inherent  bynaturaand 
in  the  father,  recognised  by  positive  law,  and  in  no  degree 
dependent  on  the  discretion  of  the  Lord  Chancellor,  to  act 
as  guardian  of  all  his  children;  not  only  during  the  time 
of  guardianship  for  nurture,  but  till  the  age  of  twenty- 


one.    Lord  Holt  appears  to  have  recognised  this  right,  when  recognised  by 

Lord  Holts 

he  said  {s),  generaUy,  that  the  father  was  guardian  of  the  son 
till  twenty-one,  but  had  remedy  only  in  the  case  of  the  eldest. 

In  €x  parte  Hoplme  (/)  Lord  Chancellor  King  said,  that  by  Lord  Kings 
"  the  father  is  entitled  to  the  custody  of  his  own  children 
during  their  in&ncy,  not  only  as  guardian  by  nurture  but  by 
nature.^' 

In  SiUeman  v.  Ashdaumlu)  Lord  Hardwicke  calls  the  by  Lord  Hard- 
fiither  "  the  natural  guardian  of  the  sons  during  their  mino- 
riiy"  In  the  case  of  De  MamnevUle  v.  De  ManneviUe,  Lord  by  Lord  sidon; 
Eldon  admits  'Hhe  legal  natural  right  of  the  father  to  have 
the  custody  of  the  person  of  lus  child  {x) ;"  and  in  WeUesley  v. 
The  Duke  of  Beaufort  {y),  he  says,  that  ''the  law  makes  the 
father  the  guardian  of  lus  children  by  nature  and  by  nur- 

{q)  Cro.  EL  678,  734;  Co.  Cop.  (0  3  P.  Wnu.  152. 

s.  23 ;  mfroy  pp.  70,  71,  72.  («}  2  Atk.  480. 

(r)  Supra^  p.  69.  («)  10  Yes.  62. 

(«)  Com.  28.  (^)  2  RusB.  21. 
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Powers  of  fa^ 
ther  as  to 
child's  person: 


by  Lord  Re-      ture/'    In  the  same  case.  Lord  Bedesdale  said,  that  '^  the 

father  is  intrusted  with  the  care  of  his  children,  because  it  is 
supposed  that  he  would  best  execute  the  trust/'  In  the 
case  of  an  infant  of  the  age  of  eighteen.  Lord  Eldon  says 
that  (z)  *^  a  guardian  cannot  be  appointed  during  the  father's 
life^  although  in  certain  cases  a  person  may  be  nominated  to 
act  as  guardian;"  nor  does  the  Court  of  Chancery  ever  take 
upon  it  to  appoint  the  father  guardian. 

by  Blackstone.       Blackstone,  after  mentioning  the  King's  general  protection 

of  infants,  says,  that  when  a  fatherless  child  has  no  other 
guardian,  the  Court  of  Chancery  has  aright  to  appoint  one  (a). 
He  states  elsewhere  (i),  that  the  father  is  guardiain  by  nature 
of  his  child,  and  also  (c)  that  he  possesses  such  power  oynse 
him  as  is  sufficient  to  keep  him  in  order  and  obedience.  That 
''he  may  kwfuUy  correct  his  child,  being  under  age,  in  a  rea- 
sonable manner;  for  this  is  for  the  benefit  of  his  education. 
The  consent  or  concurrence  of  the  parent  to  the  marriage  of 
his  child  under  age  was  also  directed  by  our  ancient  law  to 
be  obtained;  but  now  it  is  absolutely  necessary,  for  without 
it  the  contract  is  void  {d).  And  this  also  is  another  means 
which  the  law  has  pnt  into  the  parent's  hands,  in  order  the 
better  to  discharge  his  duty ;  first,  of  protecting  his  childrKi 
from  the  snares  of  artful  and  designing  persons;  and  next, 
of  settling  them  properly  in  life,  by  preventing  the  ill  conse- 
quences of  too  early  and  precipitate  marriages.  The  l^pil 
power  of  a  &ther,  (for  a  mother,  as  such,  is  entitled  to  no 
power,  but  only  to  reverence  and  respect),  the  power  of  a 
fistther,  I  say,  over  the  persons  of  his  children  ceases  at  the 
age  of  twenty-one;  for  they  are  then  enfivmchised  by  arriv- 
ing at  years  <^  discretion,  or  that  point  which  the  law  has 
established,  (as  some  must  necessarily  be  established). 


{z)  Exports  MoutUjbrt^  15  Yes. 
447. 

(a)  3  Bl.  Comm.  427. 
lb)  1  Bl.  Comm.  461. 


(c)  Ibid.  452. 

(d)  Bat  866  th6  chapter  on  Mat^ 
riage,  tn/Wi. 
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the  empire  of  the  fotlier  or  other  goardian  gives  place  to 
the  empire  of  reason.  Yet,  till  that  age  arriyeSy  this  empire 
of  the  lather  continues  eyen  after  his  death ;  for  he  may  by 
[deed  or]  inll  appoint  a  guardian  to  his  children.  He  may 
also  delegate  part  of  his  parental  authority,  during  his  life, 
to  the  tutor  or  schoolmaster  of  his  child;  iirho  is  then  in  loco 
pareniis,  and  has  such  a  portion  of  the  power  of  the  parent 
committed  to  his  charge,  yiz.  that  of  restraint  and  correction, 
as  may  be  necessary  to  answer  the  purposes  for  which  he  ia 
employed.'' 

As  to  property,  Blackstone  says  (e),  that  "  a  father  may  over  property. 
haye  the  benefit  of  his  children's  labour  while  they  Uye  with 
him  and  are  maintained  by  him ;  but  this  is  no  more  than 
he  is  entitled  to  from  his  apprentices  or  servants;"  amd 
tinat  {ff), ''  if  an  estate  be  left  to  an  infant,  the  Mher  is  by  whether  he 
common  law  the  guardian,  and  must  account  to  the  child  ^nu'of  aon'i 
for  his  profits :"  and  in  another  place  (A),  "  a  father  has  no  ^^^ 
other  power  oyer  his  son's  estate  than  as  his  trustee  or  guar- 
dian ;  for,  though  he  may  receiye  the  profits  during  the  child's 
minority,  yet  he  must  account  for  them  when  he  comes  of 

agp." 

In  the  case  of  ITie  King  y.  Sherrington  (t),  the  question  was.  Case  of  Rt*  t. 
whetiier  a  man  had  gained  a  settlement  in  a  certain  parish 
by  residing  for  fiye  w  six  years  in  a  freehold  cottage  which 
had  been  deyised  to  one  of  his  daughters  in  her  sixteenth 
year.  It  was  contended,  that  the  father,  as  the  natural 
guardian  of  his  child,  had  a  right  to  reside  with  her;  but  the 
Cojxri  held  that,  not  being  guardian  in  socage,  nor  testamen- 
tary guardian,  he  was  only  the  natural  guardian^  and  had 
not  in  that  capacity,  any  iaterest  m  the  land  belonging  to 
his  child.  And  Hai^raye's  note  was  relied  on  as  shewiug, 
that  natural  guardianship  extends  no  fbrther  than  the  cus- 
tody of  the  infant's  person.     Hargraye's  opinion,  howeyer,  is 

(e)  1  fil.  Comm.  463.  (A)  Ibid.  463. 

(j)  Ibid.  461.  (t)  3  B.  &  Ad.  714. 
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founded  on  tlie  language  of  Lord  Holt  in  Thorpes  case,  as  re- 
ported in  Carthew  {k).  But  we  have  seen  that  Lord  Holt 
was  speaking  of  that  technical  guardianship  by  nature  of  an 
heir  apparent,  which  is  different  from  a  father's  natural 
guardianship  of  his  children  in  general,  and  which  coidd  not 
take  place  here,  as  the  father  had  more  than  one  daughter. 
The  passages  above  dted  from  Blackstone  (/),  were  not 
brought  before  the  Court  at  all. 

The  following  notices  of  the  ancient  modes  of  accounting, 
may  be  thought  to  have  some  bearing  on  this  subject : — 
Aacieat  mod«a       We  are  told  by  Fitzherbert  (m),  that,  where  the  father  oc- 
aecouD  ing.    ^^pj^g  ^^  \xmSL  of  an  infant,  which  the  infant  has  by  pur- 
chase, the  infant  shall  have  an  account  against  him  as  bailiff 
of  his  lands. 

We  learn  from  the  same  author  (n),  that,  if  a  man  during 
the  minority  of  the  heir  enter  into  the  land  of  the  heir, 
which  he  has  by  descent,  and  take  the  profits  to  the  use  of 
the  heir,  the  heir  shall  have  an  account  against  him  as  guar- 
dian  for  the  profits  received  until  he  comes  to  the  age  of  four- 
teen years,  and  as  bailiff  for  the  profits  after  that  time ;  for  he 
cannot  be  guardian  for  socage  lands  after  the  heir  \&  fourteen. 

Lord  Coke  observes  (o),  that  every  writ  of  account  must 
be  brought  against  one,  either  as  bailiff,  receiver,  or  guar- 
dian in  socage ;  and  that  a  guardian  in  socage  cannot  be 
arrested  by  force  of  the  stat.  W.  2,  c.  11,  (which  gives  the 
power  of  arresting  defaulters) :  for  a  guardian  in  socage  is 
in  loco  parentis,  and  this  act  beginneth  servieniibus,  and  this 
word  servientibua  is  to  be  applied  to  balivis  catnerarHs  ei 
recq^toribus ;  for  this  act  soon  after  this  saith,  cum  damini 
huffuamodi  servientum  dederint  eis  audiiares;  where  these 
words  are  to  be  observed,  viz.  damim  the  lords  or  masters, 
and  servienies  servants ;  which  word  servientes  extends  to  all. 


{k)  Carth.  386 ;  wpra,  p.  66.  (••)  N.  B.  118,  (B). ;  tupra^  p.  30. 

(0  Supra,  p.  63.  (o)  2  Inst.  380;  stat.  W.  2,  c. 

(••)  N.  B.  117.  11;  aupra,  p.  42. 


AND    BY    NUKTUKS.  65 

and^  therefoie,  the  guardian  in  socage  being  no  servant^ 
nor  the  heir  lord  or  master,  is  not  by  this  act  to  be  impri- 
soned. 

It  is  not  surprising  that  the  ancient  law,  having  provided  Remwkion  m. 

deflnitencu  of 

for  the  father's  superintendence,  as  guardian  in  socage,  of  Other's  poweb 
any  socage  land  which  a  son  might  have  by  descent,  and 
also  for  the  lord's  guardianship  of  land  held  in  chivahy, 
should  have  omitted  to  define  exactly  the  father's  powers 
with  regard  to  any  land  which  an  infant  might  have  by  pur- 
chase; for  it  must  have  been  of  rare  occurrence,  before 
the  Statute  of  Wills,  that  an  infant  shoidd  have  any 
land  by  purchase,  as  he  was  not  likely  to  be  enfeoffed,  by 
deed  inter  vivas,  of  land  which  he  could  not  manage.  It 
is  also  to  be  borne  in  mind,  that  in  former  times  infants 
were  deemed  capable  of  managing  their  own  lands  at  the 
age  of  fourteen. 


SECTION  IV. 

Guardianship  of  the  Mother  by  Nature  and  by  Nurture. 

It  would  seem,  also,  that  although,  where  the  mother  is  Gatrduuuhip 
guardian  in  socage,  the  heir  may  elect  a  new  guardian  at  the 
age  of  fourteen  {p) ;  and,  although  guardianship  for  nurture 
has  been  laid  down  in  the  books  as  ending,  like  the  other 
ancient  guardianships,  (except  chivalry  and  the  guardian- 
ship by  nature  connected  with  that  tenure),  at  fourteen; 
and  although  a  Court  of  Equity,  in  choosing  a  guardian, 
IB  under  no  obligation  to  fix  on  the  mother; — ^yet  the  guar- 
dianship of  the  mother,  if  not  superseded  either  by  election  when  it  takei 
or  by  the  appointment  of  a  new  guardian  by  the  Court, 
is  the  proper  and  legitimate  custody  tiU  the  infant  attains  dantion. 
twenty-one. 

(p)  Infra,  1^.  78. 

P 
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Opinion  of  Lord       In  the  case  of  Eyre  v.  Shaftesbury  (p),  Lord  Ciommit- 

Commiuioner        . 

JekyU.  Bioner  Jekyll  observed^   that  as  the  father  left  no  testa- 

mentary guardians  of  his  children^  the  mother  was  guardian 
to  them  by  nature^  and  the  marriage  of  her  daughter  be- 
longed to  her. 

Lord  Hard-  In  VUloreal  v.  MeUish{q),   Lord   Chancellor   Hardwicke 

wicke'i  defini- 
tion of  the  mo-  said^  that  the  right  of  guardianship  of  the  mother  differs 

power.  ffQjj^  lYj^fit  of  the  father;  she  cannot  devise  as  the  father  may 
by  the  statute  of  Charles  II.  The  mother's  rights  abstracted 
from  socage,  (which  was  not  there  the  case,  there  being  no 
lands),  arises  (he  said)  from  nature.  She  has  a  right  to  the 
custody  of  the  persons  and  care  of  the  education;  and  this 
in  all  countries  where  the  laws  do  not  break  in.  In  the 
case  before  him,  the  father  not  having  disposed  of  the  guar- 
dianship (r),  his  right  devolved  to  the  mother,  and  Lord 
Hardwicke  saw  no  reason  to  take  the  right  from  her.  In 
another  case  («),  he  said,  ^'  I  appointed  the  mother  guardian, 
who  is  properly  so  by  nature  and  nurture  where  there  is  no 
testamentary  guardian.'^ 

And  in  Mendes  v.  Mendes  (/),  he  said,  "  she  was  the 
mother  and  guardian  by  nature,  therefore,  her  care  mujst 
continue  till  a  proper  age :  and,  though  a  guardianship  in 
socage  determines  at  fourteen,  and  such  infant  might  elect, 
yet  in  this  case  there  are  no  socage  lands,  and,  conse- 
quently, the  guardianship  continues  till  twenty-one.^' 

(p)  2  P.  W,  116.  that   the  mother  was  appointed 

(q)  2  Swanst.  396;  MdUth  y.  guardian  by  her  husband's  will. 

J9»  OmIo^  2  Atk.  14^  S.  C.  («)  iSMcA  v.  67arvafs  1 V es.  168. 

(r)  It  Is  stated  in  West,  p.  299,  (1)  3  Atk.  624;  1  Ves.  91. 
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SECTION  V. 

Custody  of  Pauper  and  of  Illegitimate  Children. 

Pauper  children,  whether  leffitimate  or  not.  are  insepar-  Prap«n  remain 
able  from  the  mother  within  the  years  of  nurture;  that  is^  mt«l 
under  the  a^e  of  seven.     In  such  cases,  even  the  father  of  a 
legitimate  child,  being  imable  to  perform  his  duty  in  main- 
taining it,  must  be  treated  as  having  waived  his  legal  right. 
Neither  the  putative  father  nor  the  mother  of  an  illegitimate  Neither  perait 

ofiUegiUmete 

child  has  the  legal  right  of  guardianship  (»).    It  seems  to  child  entitled. 
have  been  decided,  that  the  putative  father  had  a  right  to  ^^^}  ^  P»^** 

'^  ^  ^  tire  father. 

take  an  illegitimate  child  from  the  parish,  and  to  provide 
for  it  j  and  that,  in  case  of  a  dispute  between  him  and  the  Dispute  be- 
mother,  the  comparative  affluence  of  the  parents  should  be 
regarded  {ae). 

(u)  Rex  y.  FeUon  and  JVenmam,  p.  460,  pL  612;   see  HidUmd  v. 

1  Bott,  P.  L.  by  Const,  p.  478,  pi.  MaUen,  2  Wib.  126 ;  1  Bott.  p. 

629.  483,  S.  C. ;  Strangtwt^i  v.  BMn-- 

{x)  Beat  T.  Fdfan  and  Wemnan,  mmi,  4  Tannt.  488. 
Jiewiand  v.  Oiman,  I  Boii,  4th  ed. 
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CHAPTER  V. 


TESTAMENTARY    GUARDIANSHIP    AT   COMMON    LAW. 


DictaioofLord    XN 
AlvAoley; 


a  modem  case  [a),  Lord  Alvanlej  used  the  following  ex- 
pressions : — "  The  question  will  in  a  great  measure  depend 
upon  the  determinations  as  to  wills  of  land.  It  is  clear^  by 
the  common  law^  a  man  could  not,  by  any  testamentary  dis- 
position, affect  either  his  land  or  the  guardianship  of  his 
children.  The  latter  appears  never  to  have  been  made  the 
subject  of  testamentary  disposition  till  the  statute  12  Charles 
II.  It  is  impossible  to  contend  that  it  was  comprehended 
under  the  statute  32  Henry  VIII.  Till  that  time  as  to 
land,  and  as  to  guardianship  till  the  later  statute  of  Charles 
II.,  the  law  pointed  out  the  person  to  succeed ;  and  it  was 
incompetent  to  the  party,  by  any  testamentary  act,  to  alter 
the  succession  of  the  person  to  inherit  the  real  estate,  or 
whom  the  law  pointed  out  as  guardian,  whether  the  party 
died  intestate  or  not.^'  This  seems  a  correct  statement  of 
the  law  as  affecting  the  possessors  of  land. 

There  is  reason,  however,  to  think,  that  where  there  was  no 
other  guardian  marked  out  by  the  law,  testamentary  dispo- 
sitions of  the  guardianship  of  children  were  not  tmknown, 
Coke'i  tooount  even  before  the  statute  of  Charles  II.  Lord  Coke,  speaking 
■bip^  ^'  ^^  ^  ^^  ^^  guardianship,  analogous  to  guardianship  in  so- 
cage, and  arising  where  an  in£Emt  succeeds  to  inheritances 
not  lying  in  tenure,  says  that  such  guardianship  takes  place 


how  to  be  un 
dentood. 


(a)  Ex  parte  Ilchetter^  7  Ves.  370. 
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only  '^  if  the  father  hath  made  no  disposition  of  the  costody  of 
the  child  (b)"  He  remarks  in  another  place  {c),  that  the  guar- 
dians of  the  civil  law  are  of  three  sorts :  1.  Tkttor  testamenia^ 
rhu;  2.  Tutor  a  pratore  datus ;  8.  Tutor  legitimus :  and  that 
this  in  eyeiy  point  agrees  with  our  common  law ;  the  third, 
with  our  guardian  in  chivalry  or  in  socage ;  the  second,  with 
our  guardian  appointed  hy  the  Spiritual  Court, ''  where  a 
man  deviseth  goods  unto  his  child,  and  appointeth  him  not 
guardian/' 
As  to  the  first  he  says,  "  When  a  man  possessed  of  cer-'  OM  tettunen- 

tary  gairdian* 

tain  goods  chattels  deviseth  these  unto  his  child,  and  withal  ship: 
committeth  the  care  of  his  child's  body  and  disposition  of  ^i^***^^ 
his  substance  imto  some  friend,  this  committee  is  tutor  tes- 
tamentarius,  imto  whom  belongeth  the  care  and  custody  of 
the  child's  body  and  the  disposition  of  his  substance,  until 
he  accomplish  the  full  age  of  fourteen  years ;  and  then  im-  Dnndon  m  to 
mediately  he  shall  be  out  of  ward  for  his  body,  but  his  goods  ^"®"' 
may  be  kept  longer ;  for  as  for  them  they  shall  remain  in 
the  trustee's  hands,  for  so  many  years  as  the  testator  ap-  — «■  to  goodi. 
pointed  by  his  last  will  and  testament:  for  though  it  be 
not  in  the  father's  power  to  restrain  the  liberty  of  his 
child's  body  longer  than  to  the  age  of  fourteen ;  yet  the  dis- 
posing of  his  goods  he  may  commit  to  any,  for  as  long  a  time 
as  himself  shall  think  expedient. 

''  So,  by  the  stat.  32  &  34  H.  8,  if  a  man  be  seised  of  so-  Committee  of 
cage  lands  not  holden  of  the  king  in  capite,  he  may  by  his 
last  will  and  testament  commit  the  ordering  of  these  lands  to 
what  friend  soever,  for  as  many  years  as  shaU  seem  most 
convenient ;  and  that  friend  is  tutor  iestamentarius" 

In  a  case  in  the  Court  of  Chancery  in  Ireland  {d),  Lord  Hietoryof  the 
Chancellor  West  is  reported  to  have  said  that,  by  virtue  of  of  Lord  ChanT 

cellor  West 

(b)  Co.  Litt.  87.  b.;  tupra^  p.  cites  Glan.  L.  7,  c  6;  Brit.  c.  36; 

42.  Swinb.  part.  3,  s.  10. 

(e)  Co.  Cop.  8.  23;  and  see  3  (d)  Morgan  v.  DilUm^  0  Mod. 

Salk.   176;  Cowell  Inst.  Tit.  14,  135. 
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the  Statute  of  Wills,  fathers  did  usually  devise  their  socage 
lands  by  will  to  some  persons  in  trust  for  the  heir  during 
his  infancy;  and,  by  this  means,  the  guardian  in  socage, 
perceiving  there  was  no  benefit  to  be  had  by  the  guardian- 
ship, very  often  declined  it ;  so  that  the  heir  was  without 
any  guardian,  which,  being  a  very  great  incouTeniency,  was 
intended  to  be  remedied  by  stat.  12  Car.  2,  c.  24. 

But  when  lands  were  thus  devised  in  trust  for  the  infant, 
he  could  have  no  legal  estate  by  descent  in  possession;  and, 
therefore,  it  seems,  could  have  no  guardian  in  socage  (e). 
Lord  Chief  Justice  Yaughan  states  {g),  that  guardianship  in 
socage  cannot  be  reAised,  and  that  (A)  before  the  statute  of 
Charles  II.,  a  tenant  in  socage,  of  full  age,  might  have  dis- 
posed of  hia  land  by  deed  or  will  in  trust  for  his  heir,  but 
not  of  the  custody  and  tuition  of  the  heir.  Indeed,  the 
words  of  Lord  Coke  (i)  claim  for  such  committee  of  the  land 
no  power  over  the  person. 
Nature  of  the  This  sort  of  testamentary  guardian  cur  committee,  or  de- 
mitte^  ^™"     viaee  in  trust  for  the  infieaLt,  is  sometimes  spoken  of  as  ''  a 

guardian  for  nurture,'^  although  such  guardianship  for  nur- 
ture is  different  from  the  proper  guardianship  for  nurture 
which  belongs  to  the  fiither  or  mother  {k) ;  and  it  seems  to 
have  derived  any  efficiency  which  it  possessed,  at  least  after 
the  infant  had  reached  the  age  of  fourteen,  trom  the  guar- 
dian's control  over  the  property  of  the  ward. 
Hit  powen.  The  powers  of  this  kind  of  guardian  depended  entirely  on 

the  particular  terms  of  the  wiU  from  which  he  derived  his 
authority. 

Where  a  man  devised  that  his  land  should  descend  to  hi| 
•on,  and  willed  that  his  wife  should  take  the  profits  till  the 
iuU  age  of  the  son,  for  his  education  and  bringing  ups  the 
mamed  again,  and  died  before  her  son  came  of  age;  it 

(•)  Sug^roy  p.  10.  (t)  /^pra^  p.  69» 

(^)  Vaugh.  182.  (k)  siipra,  p.  59. 

(A)  Ibid.  178. 
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was  the  opinion  of  the  Justices  Wray  and  Southcote,  that 
the  second  husband  should  not  have  the  profits  till  the  fuU 
age  of  the  son ;  for  nothing  was  devised  to  the  wife  but  a 
oonfidence,  and  she  was  as  guardian  or  baiUflP  to  keep  the  in- 
&nty  which  guardianship  by  her  death  was  determined;  but 
that  it  would  have  been  otherwise  if  the  father  had  devised 
the  profits  of  the  land  to  his  wife  till  the  full  age  of  the  in- 
fant to  bring  him  up,  for  that  is  a  devise  of  the  land  itself  (/)• 
In  the  case  of  Pigoi  v.  Garnish  (m),  A.  devised  land  to  his 
son  in  tail  with  divers  remainders  over,  and  made  B.  overseer 
of  his  will,  and  willed  "  that  he  should  have  the  education  of 
his  son  until  he  attained  to  his  age  of  one  and  twenty  years; 
and  to  receive,  set,  and  let  for  the  son,  the  said  lands  so 
given  to  him,  and  thereof  to  account  to  his  said  son,  and  the 
said  B.  to  be  allowed  all  his  charges  which  be  should  expend 
about  his  bringing  up/'  It  was  held  that  B.  was  but  a 
guardian  for  nurture,  and  could  only  make  leases  at  wiU  (n). 

(/)  2  Leo.  221.  itruction  put  upon  the  powezs  of 

(m)  Cro.  C.  678,  734;  S.  C.  leasing  contained  in  the  will,  and 

Dyer  26  b ;  3  Bac.  Abr.  409,  410.  has  no  bearing  upon  the  nature  of 

Hr.  Serjeant  Hill  in  a  MS.  note  to  the  committee's  office. 

14  Vin«  Abr.  171>  obeeires,  that       (m)  See  also  as  to  devises  of  this 

this  case  seems  not  law;  Cro,  Car.  kind»  I^yer,  8  £lis.  pL  90, 

382;  but  this  refers  to  the  con- 
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GUARDIANSHIP   BY   APPOINTMENT   OF   THE   SPIRITUAL 

COURTS. 

Coke's  account  JuOBD  COKE  says  {a),  ^^we  have  tutorem  apratore  datum, 

of  it. 

viz.  where  a  man  deviseth  goods  unto  his  child^  and  ap- 
pointeth  him  not  guardian^  then  it  is  in  the  ordinary's  hand 
to  commit  the  ordering  of  the  infant's  goods  unto  some 
trusty  Mend^  unto  the  age  of  fourteen^  at  what  time  the  infant 
himself  may  choose  a  guardian^  •  for  it  is  a  rule  in  the  civil 
law^  invito  curator  turn  datur;  these  guardians  are  commonly 
called  guardians  pur  nurture"  {b). 
Sanctioned  by        Blackstone,  also,  in  speaking  of  guardians  for  nurture, 

Biacketone^ 

says  (c)  that^  in  default  of  father  or  mother^  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  in- 
fant's personal  estate,  and  to  provide  for  his  maintenance 
and  education. 
HargnTe's  hii-       Mr.  Hargrave  has  given  (d)  the  following  account  of  this 

tory  of  the  doc-  «  :■•       i_* 

trine.  speaes  of  guardianship : — 

To  what  the  "  The  right  of  appointing  guardians  for  the  personal  estate, 

"***  °  *  and,  if  there  is  no  other  guardian  by  tenure  or  otherwise,  for 
the  person  also,  is,  we  understand,  claimed  by  the  Ecclesias- 
tical Court.  Swinburne  takes  notice  of  such  a  guardian ;  but 
confines  his  observations  on  the  appointment,  and  his  extent 


(a)    Co.  Cop.  8.   23;    Cowell,        (c)  1  Bl.  Comm.  461. 
iMt.  Tit.  20.  Id)  Haig.  n.  (16),  to  Co.  Litt. 

(&)  But  see  supra^  p.  59.  88.  b. 
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of  power^  to  the  custom  within  the  province  of  York  (e).  In  How  hr  ad- 
a  case  first  before  the  King's  Bench^  in  Lord  Hale's  time^  ™^ 
he  admitted  the  right  of  the  Ecclesiastical  Court  to  appoint  a 
cnrator  of  the  personal  estate ;  and,  after  his  death,  the  Court 
inclined  to  the  same  opinion  {g).  In  another  case,  soon  after, 
the  Conrt  of  King's  Bench  allowed  the  right  as  to  the  in- 
fant's portion,  but  denied  it  oyer  the  person  (A).  In  the 
next  case  on  the  subject,  the  question  as  to  the  right  was 
largely  debated  on  a  plea  in  prohibition.  This  alleged  that, 
by  the  common  law  used  and  approved  in  England,  if  any 
person  by  his  will  devises  any  goods  to  his  children,  the  or- 
dinaiy,  before  whom  the  will  is  proved,  hath  used  to  commit 
the  custody  of  the  sons  and  their  portions  till  fourteen,  and 
of  the  daughters  and  their  portions  till  twelve,  except  where 
they  are  in  the  custody  of  any  other,  by  reason  of  any  te- 
nure or  by  the  father's  appointment ;  and  if  any  person  de- 
tained such  infants  or  their  portions,  the  ordinary  hath  also 
used  to  compel  the  delivery  of  them  by  ecclesiastical  cen- 
sures (f).  But  on  a  demurrer  this  plea  was  overruled,  and 
the  prohibition  ordered  to  stand;  the  latter  being  founded 
on  the  libel  in  the  suit  in  the  Ecclesiastical  Court,  which 
had  stated  the  right  in  a  more  extensive  way;  for  the  libel 
was,  that,  by  the  ecclesiastical  law,  every  person  having  the 
tuition  of  any  infant  under  age,  by  the  will  of  the  father,  or 
perjudicem  competeniem,  ought  to  have  the  custody  of  the 
infant  and  suit  in  the  Ecclesiastical  Court  for  the  detainer. 
Afi^er.this  case,  we  find  nothing  on  the  subject  for  a  long 
time.  But  in  a  case  of  the  late  King's  reign,  Lee,  J., 
casually  takes  notice  of  the  Ecclesiastical  Court's  appoint- 
ment without  objection,  saying  that  the  course  of  the  Spirit- 
ual Court  is,  that  if  the  infant  is  under  seven  years,  they 
dioose  a  curator;  but,  if  he  is  seven,  he  chooses  (k).     How-  RrproUted by 

(e)  Swinburne  on  Testam.  Ist        (A)  d  Keb.  834. 
ed.  99.  b.  (t)  2  Lev.  217. 

{ff)  2  Lev.  162;  T.  Jo.  190.  (i)  Fitzgib.  164. 
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Lord  Hard- 
wicke. 


No  trace  of 
the  office  in 
modern  timeB. 


Guardian  or  ad- 
ministrator du' 
ranU  wunore 


"  ever,  in  a  loose  note  of  a  still  later  case^  Lord  Chancellor 
Hardwicke  is  made  to  saj  that  only  guardians  ad  litem  can 
be  appointed  by  the  Ecclesiastical  Court  (I).  In  another 
caae^  the  report  of  which  is  more  to  be  relied  upon  {m),  the 
same  respectable  judge  reprobated  it  as  a  presumption  in  the 
Ecclesiastical  Court  to  appoint  a  guardian  of  the  person  and 
estate  (n) ;  and  declared  their  appointment  of  any,  except 
when  a  suit  was  depending,  to  be  an  interference  with  his 
power  as  Chancellor  (o) ;  and  so  displeased  wbs  he  in  the  in* 
stance  before  him,  as  to  conclude  with  recommending  to  the 
Attorney- General  to  consider  whether  a  qtu)  warranto  would 
not  lie  against  the  Ecclesiastical  Court.  Under  a  like  ap* 
prehension  of  the  subject,  the  late  Chief  Jujstice  of  the 
King's  Bench,  in  Miss  Catley's  case,  spoke  of  the  appoint- 
ment by  the  Ecclesiastical  Courts  as  confined  to  guardians 
in  litem,  and  therefore  perfectly  insignificant  {p)" 

There  is  no  trace  in  modem  times  of  any  appointment,  by 
the  Spiritual  Courts,  of  a  guardian  of  person  and  estate, 
but  {q)  the  name  of  guardian  is  given  by  them  to  the  person 
to  whom  they  grant  administration,  durante  minore  mtate,  of 
one  who  would  be  entitled,  if  of  full  age,  to  such  grant  (r). 

The  ordinary  ex  officio  assigns  a  guardian  to  children 
under  seven  years  of  age,  to  whom  the  name  of  mfani  is  xe* 


(0  14  Vin.  Abr.  176 ;  pi.  7,  in 
a  note, 
(m)  Hughes  v;  Seimoe,  3  Atk. 

e3i. 

(»)  A  man  had  been  appointed 
gQardian  or  curator  to  consent  to 
marriage,  and  far  all  other  purposes 
of  ike  law.  See  a  report  of  the 
case,  Appendix  I. 

(o)  He  said, "  they  have  no  power 
to  appoint  guardians  in  any  case  ex< 
cept  guardians  ad  Hiemf  for  the  pur- 
pose of  carrying  on  suits  there  in 


behalf  of  the  in£Emt."  See  Ap- 
pendix I. 

(p)  4  Burr.  V.  3,  p.  1436. 

(g)  1  Williams  on  Executors 
and  Administrators,  324. 

(r)  BrotherUm  v.  Harris,  2.  cas. 
temp.  Lee,  131.  In  this  case,  it 
was  held  that  the  guardian  ap- 
pointed by  the  EoclcfliastlQal  Court 
was  to  be  preferred  to  the  guardian 
appointed  by  the  Court  of  Chan- 
cery. 
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stricted  in  the  Ecclesiastical  Courts  («).    A  minoT^  that  is^  a  Rettiiction  be- 
person  between  the  ages  of  seven  and  twenty-one,  may  himself  minor, 
nominate  his  guardian,  who  is  then  admitted  in  that  char- 
acter by  the  judge  {i) ;  but  if  the  minor  makes  an  improper  To  whom  gaar- 
choice,  the  Ck)urt  will  control  it.    According  to  the  practice  grated 
of  the  Prerogative  Court,  the  guardianship  is  granted  to  the 
next  of  kin  of  the  child,  unless  sufficient  objection  to  him  is 
shewn  (u).     If  a  wife  be  the  only  next  of  kin,  and  a  minor, 
she  may  elect  her  husband  her  guardian,  to  take  the  ad- 
ministration for  her  use  and  benefit  during  her  minority; 
but  the  grant  ceases  on  her  coming  of  age,  when  a  new  ad- 
ipiniatration  may  be  committed  to  her  {x). 

(«)  Toller,  100;  Sir  G.  Lee  was  dan^  2  cas.  temp.  Lee,  327;  Om^ 

of  opinion  that  he  could  not  aasign  land  v.  PoU^  Prer.  HU.  T.  1787; 

a  guardian  to  an  infant  en  ventre  4  Bum,  £.  L.  284,  n.  5 ;  Tyrwhitt's 

de  ea  mire;   Walker  ▼.  CarleeSy  2  edition. 

eaa.  temp.  Lee,  660.  («)  Toller,  100;  in  the  goods  of 

(I)  Rick  y.  Chamberla^ney  1  cas.  Swing,  1  Hagg.  881. 

temp.  Lee.  134;  Faukner  y.  Jbr*-  (x)  Toller,  92. 
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Who  may  elect    W  HEN  an  heir  in  socage  has  no  testamentary  guardianj 

he  may^  at  the  age  of  fourteen,  when  goardianship  in  socage 
determines,  choose  a  guardian  for  the  remainder  of  his  mi- 
nority (a). 

We  are  told  by  Lord  Coke,  that  (A)  "  if  a  man  be  seised  of 
a  rent-charge,  rent-seek,  and  common  of  pasture,  and  such 
like  inheritances,  which  do  not  lie  in  tenure,  and  dieth,  his 
heir  within  age  of  fourteen  years,  in  this  case,  the  heir  may 
choose  his  guardian;  but  if  he  be  of  such  tender  years  as  he 
can  make  no  choice,  [t.  e.  perhaps,  under  the  age  of  seven, 
as  he  may  then  nominate  his  guardian  in  the  Spiritual 
Court  (c)],  then,  (if  the  father  hath  made  no  disposition  of 
the  custody  of  the  child),''  the  next  of  kin,  &c.,  to  be  guar- 
dian. Lord  Hardwicke,  however,  repeatedly  spoke  of  the 
right  to  choose  a  guardian,  as  restricted  to  the  case  of  in- 
fants having  socage  land  {d). 

(a)  Co.  Litt.  78.  b. ;  Mmde$  ▼.  males,  aod  fourteen  for  males ;  but 

MtndeSy  1  Ves.  91 ;  S.  C.  3  Atk.  the  report  seems  veiy  loose,  and 

624;  Ex  parte    Watkins,  2  Ves.  according  to  all  the  other  author- 

470.    Lord  Hardwicke  is  reported  ities  fourteen  is  the  age  for  both 

(Anon.  2  Ves.  375)  to  have  said,  sexes, 

that  where  there  is  no  testamen-  {b)  Co.  Litt.  87.  b. 

tarj  guardian,  nor  a  mother,  (who  (e)  Fitzgibb.  164. 

would  of  course  be  guardian  in  (d)  1  Ves.  91;  3  Atk.  624;  2 

socage),  twelve  is  the  age  for  fe-  Ves.  375 ;  and  see  Ibid.  470. 
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« 

It  is  doubtful  in  what  maimer  the  power,  where  it  exists.  How  the  power 

.  thoold  be  ex- 

ought  to  be  exercised.  The  form  of  appointment  of  a  guar-  eidwd. 
dian  by  an  infant,  drawn  by  Sir  Orlando  Bridgman  (e),  is 
under  hand  and  seal.  It  is  said  {g)  that  the  appointment  is 
generally  also  deUvered  as  a  deed,  though  such  delivery  does 
not  seem  necessary.  Mr.  Hargrave  informs  us  (A),  that  the 
last  Lord  Baltimore,  when  he  was  turned  of  eighteen,  having 
no  testamentary  guardian,  and  being  under  the  necessity  of 
having  one  for  some  special  purposes  relative  to  his  proprie- 
tory government  of  Maryland,  named  a  guardian  by  deed. 
This  mode  was  adopted  by  the  advice  of  two  eminent  bar- 
risters ;  for  though  one  of  them  at  first  doubted  whether  the 
administration  of  the  government  of  the  province  was  not  de- 
volved upon  the  Crown  during  the  infancy,  yet  he  after- 
wards retracted  this  idea,  and  concurred  in  thinking  that 
the  guardian  named  by  the  infant  might  act  as  lord  proprie- 
tor. Mr.  Hargrave  suggests  that  election  by  parol  might, 
perhaps,  be  sufficient,  though  it  would  be  wrong  to  trust  to 
a  mode  so  unsolemn ;  and  he  observes  that  there  are  no  cases 
in  print  to  explain  the  powers  incident  to  the  office,  or 
whether  the  infant  may  change  a  guardian  so  constituted 
by  himself  (f). 

It  does  not  appear  to  be  certain  whether  an  appointment  Duration, 
of  a  guardian  by  an  infant  above  the  age  of  seven,  and  imder  fuit  electa  nn« 
the  age  of  fourteen  years,  continues  after  the  infant  has  at- 
tained fourteen ;  but  it  seems  that  it  continues  for  the  same 
period  as  it  would  if  it  had  been  made  after  fourteen ;  to 
avoid  the  doubt,  a  ratification  of  the  appointment  has  some- 
times been  recommended  after  the  infant  arrives  at  the  age 
of  fourteen  years  {k). 

(e)    Bridgman's     ConyeyanceSy  (A)  n.  (16)  to  Co.  Litt.  38.  b. 

248,  3id  ed.  (t)  Swinb.  Testam.  ed.  1590,  fol. 

(^)  3  Byth.  Prec.410,  note;  Ib.^  97  b. 

588  (d),  683,  642.                           '  (i)  2  Byth  Free.  402,  411. 
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Election  befbn       The  election  of  a  guardian  is  said  to  have  been  frequently 

judge  on  cir« 

cuit  made  in  the  last  century^  before  a  judge  on  circuit  (k).     It 

may  be  inferred  from  a  MS.  note  of  a  case  in  the  last  cen- 
tury^ that  the  nomination  of  guardians  by  infants  was  not 
of  frequent  occurrence  {/). 

It  is  stated  {m),  "  that  the  Court  of  Chancery  often  calls 
upon  infants  to  make  a  choice  in  Courts  but  that  this  choice 
is  liable  to  any  reasonable  objection.^'  But  it  seems  that 
when  the  infant  is  said  to  choose  his  guardian^  no  more  is 
meant  than  that  the  person  so  chosen  is  generally  appointed 
guardian  without  a  reference.  He  derives  his  authority  from 
the  Court.  The  practice^  however^  of  choosing  guardians  in 
Courts  is  unknown  in  modem  times^  except  in  the  case  of 
illegitimate  infants^  who  are  generally  allowed  to  nominate^ 
in  Courts  guardians  to  consent  to  their  marriage ;  and  the 
Court,  iinder  the  marriage  act,  appoints  the  noimnee  (n). 

Effect  of  ap-  Where  an  infant  above  the  age  of  fourteen^  by  deed  appoints 

inCknt  a  guardian  for  himself;  if  he  has  no  socage  lands,  it  seems 

that  the  appointment  will  be  bad;  and  even  if  he  has  socage 
lands,  such  appointment  will  not  supersede  the  duty  and  au* 
thority  of  the  Court,  and  a  reference  for  a  guardian  will  be 

At  to  powers  of  ordered  on  petition  (o).     Nothing  can  be  stated  with  oon- 

fidence  as  to  the  powers  of  guardian  by  the  election  of  the 
infant.  It  is  said  in  Bacon's  Abridgment  (p),  that "  though 
the  heir  in  socage  at  fourteen  may  choose  lus  own 


(k)  2  Ves.  d76.  but  said  he  would  reserve  it  as  a 
(/)   Shaften  v.  Shaftm,   Lent  case;  so  the  deed  was  read. 
Asaizes  at  Thetfoid,  1724;  32  Hill  (m)  2  Ves.  376 ;  JSSv  parU  Ed- 
MS.   241.      An   appointment   of  wards,  3  Atk.  519;  In  re  Mm^ 
guardian  by  deed,  by  an  in&nt  of  Set.  Dec.  282. 
the  age  of  eighteen,  was  pleaded  in  (n)  See  the  Chapter  on  Mar- 
answer  to  an  action  of  trespass  for  riage,  injra. 
taking  and  detaining  cows  belong-  (o)  Ex  parte   Watiitu,  2  Yes. 
ing  to  the  in&nt.    Powys,  J.  of  as-  470 ;  and  Lockei^s  caae  there  cited ; 
suEe,  doubted  whether  any  infiant  Curtie  v.  Rippon,  4  Madd.  462. 
could  appoint  a  guardian  by  deed,  (p)  Bac.  Abr.  Tit.  Leases^  (I).  9. 
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who  shall  continue  till  he  is  twenty-one;  yet  as  well  the 
guardian  before  fourteen^  as  he  whom  the  infant  shall  think 
fit  to  choose  after  fourteen,  are  both  of  the  same  nature, 
and  have  the  same  office  and  employment  assigned  to  them 
by  the  law/^  Although  guardianship  by  election  of  the  Election  not 
infant  has  not  been  abolished,  guardianship  by  appoint- 
ment of  the  Court  of  Chancery  is  so  much  more  usual  and 
convenient,  that  the  former  expedient  ought  never  to  be  re- 
sorted to. 


BO 
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GUARDIANSHIP  UNDER  STAT.  4  &  5  P.  &  M.  c.  8. 

U  PON  the  construction  of  the  statute  4  &  5  P.  &  M.  c.  8, 
it  was  held  {a),  that  a  father  might  appoint  the  custody  of 
any  of  his  daughters^  under  the  age  of  sixteen  years^  by  his 
will^  or  by  any  act  in  his  life ;  to  this  purpose  only^  that  he 
who  took  such  damsel  out  of  such  custody^  under  the  age  of 
sixteen^  should  incur  the  penalty  of  the  act  (b).  K  several 
persons  were  appointed  by  the  father^  and  one  of  them  diedj 
the  office  did  not  survive  to  the  others ;  being  but  a  bare 
authority  for  a  particular  purpose^  and  under  a  penal  statute^ 
which  ought  to  be  construed  strictly  (c).  I£  the  father  made 
no  appointment^  the  mother  had  this  limited  and  special 
custody  for  the  purposes  of  the  act^  which  indeed  belonged  to 
any  person  having  by  lawful  means  the  education  and  go- 
vernment of  the  infant ;  as^  for  example^  to  the  father  of  a 
natural  child  who  was  residing  with  him.  But  there  is  no 
ground  for  the  assertion  that  such  a  father  had  a  right  to 
devise  the  custody  ((f).  A  freeman  of  London^  or  of  any 
city  or  borough  in  which  there  was  guardianship  by  custom^ 
could  not  devise  the  custody  of  his  child's  person  under  the 
statute^  to  the  prejudice  of  the  custom  (e).  This  statute  was 
repealed  by  stat.  9  Geo.  4^  c.  31. 


(a)  3  Rep.  39  a;  BatcUjffv's case.       (d)  Rex  v.  Comjwihy  11  East^  9, 

(b)  See  Ridl^  v.  WUsm^  Amb.  n. ;  S.  C.  1  Bott.  by  Const.  465 ; 
73;  1  Bro.  C.  C.  23;  3  Mod.  84.  S.  C.  2  Stra.  1162;  see  Mupra^^.  42. 

(c)  2  P.  W.  122;  Bac.  Abr.  Tit.        {e)  1  Sid.  362. 
Guardian. 
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GUARDIANSHIP  BY  STAT.  12  CAR.  2,  c.  24. 

.0.8  long  as  the  feudal  tenures  continued,  generally  speak-  Oeeidon  of  Um 
ingy  infanta  wlio  had  lost  their  parents  were  nnder  the 
protection  of  the  law  which  then  existed^  with  respect  to  the 
treatment  and  the  care  of  the  children.  When  that  was  at 
an  end^  it  was  thought  fit  by  a  particular  statute  to  enable 
the  father  to  appoint  guardians  (a). 

Accordinglj^  by  Stat.  12  Car.  2^  c.  24^  it  was  enacted,  that  (6)  Thaiutate. 
where  any  person  hath  or  shall  have  any  child  or  children 
under  the  age  of  twenty-one  years,  and  not  married  at 
the  time  of  his  death,  it  shall  and  may  be  lawiul  to  and 
for  theyo/A^r  of  such  child,  whether  bom  at  the  time  of  the 
decease  of  the  father,  or  at  that  time  en  ventre  sa  mire,  or 
whether  such  father  be  within  the  age  of  twenty-one  years, 
or  of  fall  age,  by  deed  executed  in  his  lifetime,  or  by  his 
last  will  and  testament  in  writing,  in  the  presence  of  two 
or  more  credible  witnesses,  in  such  manner  and  from  time 
to  time  as  he  shaU  respectively  think  fit,  to  dispose  of  the 
custody  and  tuition  of  such  chSd  or  children,  for  and  during 
such  time  as  he  or  they  shall  respectively  remain  under  the 
age  of  twenty-one  years,  or  any  lesser  time,  to  any  person 
or  persons  in  possession  or  remainder,  other  than  Popish 
recusants,  and  that  such  disposition  of  the  custody  of  such 

(a)  2  Bligh.  K.  R.  124;  2  Bl.  Comm.  88;  7  Ves.  370. 
(6)  S.  8. 

G 
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child  or  children^  made  since  the  24th  day  of  February^  1645^ 
or  hereafter  to  be  made^  shall  be  good  and  effectual  against 
all  and  every  person  or  persons  claiming  the  custody  or  tui- 
tion of  such  child  or  children^  as  guardian  in  socage  or  other- 
wise^ and  that  such  person  or  persons  to  whom  the  custody 
of  such  child  or  children  hath  been  or  shaQ  be  so  disposed  or 
devised  as  aforesaid^  shall  and  may  maintain  an  action  of 
ravishment  of  ward  or  trespass  against  any  person  or  per- 
sons which  shall  wrongfully  take  away  or  detain  such  child  or 
children^  and  shall  and  may  recover  damages  for  the  same 
in  the  said  action^  for  the  use  and  benefit  of  such  child  or 
children.  That  (c)  such  person  or  persons  to  whom  the  cus- 
tody of  such  child  or  children  hath  been  or  shall  be  so  dis- 
posed or  devised^  shall  and  may  take  into  his  or  their  cus- 
tody^ to  the  use  of  such  child  or  children^  the  profits  of  all 
lands,  tenements,  and  hereditaments  of  such  child  or  chil- 
dren, and  also  the  custody,  tuition,  and  management  of  the 
goods,  chattels,  and  personal  estate  of  such  child  or  chil- 
dren, till  their  respective  age  of  twenty-one  years,  or  any 
lesser  time,  according  to  such  disposition  as  aforesaid,  and 
may  bring  such  action  or  actions  in  relation  thereunto,  as  by 
law  a  guardian  in  common  socage  might  do. 

The  act  {d)  does  not  alter  or  prejudice  the  custom  of  the 

City  of  London,  nor  of  any  other  dty  or  town  corporate,  or 

of  the  town  of  Berwick-upon-Tweed,  concerning  orphans; 

nor  discharge  any  apprentice  from  his  apprenticeship. 

Religion  does         The  father's  power  of  appointing  a  guardian  is  not  af- 

power  to  ap-      fectcd  by  his  religious  opinions.    It  may  be  exercised  by  a 

point  guardian,    j^^  ^^^^ 

Father  only  By  the  words  of  the  stat.  12  Car.  2,  c.  24,  the  father  only 

— ffnaidian        ^^^^  appoint  the  guardian;  and,  therefore,  the  guardian  so 
caano^'  appointed,  cannot  appoint  another  guardian;   for  it  is  a 


(c)  S.  9.  (e)     VUhreal    v.   dfeOiskj    2 

'(<0S.  10.  Swanst.  538. 
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private  office  of  penonal  tnisti  and  not  assignable  (g) :  and  —nor  mother. 
an  appointment  of  a  guardian  by  the  mother  is  absolutely 
Toid  (A). 

Before  the  act  (t) .  a  tenant  in  socage  of  full  age  might  DitabaitSet  of 
haye  disposed  of  his  land  by  deed  or  will  in  trust  for  his  befon  the  act. 
heir,  but  not  of  the  custody  and  tuition  of  his  heir;  but  a 
tenant  in  socage  under  age  could  not  dispose  of  the  custody 
of  his  heir,  nor  devise  or  demise  his  land  in  trust  for  him  in 
any  manner.  Whether  a  father  under  age,  leaving  only 
chattels,  of  which  he  might  dispose  by  will^  could  appoint 
by  will  a  guardian  of  the  kind  already  mentioned  {k),  does  not 


appear.    By  the  act^  the  father,  whether  of  full  age  or  und^  The  act  en- 
ablet  him  to 
age,  was  enabled  to  nominate  by  deed  or  will  who  should  have  appoint  by  deed 

the  custody,  and  for  what  time;  and  the  land  foUowed  as  an  ' 

incident  given  by  the  law  to  attend  the  custody,  not  as  an  in- 
terest devised  or  demised  by  the  father.    Since  the  late  —hie  power 

now  reitricted 

Statute  of  Wills,  1  Vict.  29  {I),  this  important  power  cannot  to  deed. 
be  exercised  by  will  by  an  infimt,  but  it  would  seem  that  he 
may  still  appoint  guardians  of  his  children  by  deed. 

Lord  Eldon  says  (m),  that  he  takes  a  deed  of  appointment  How  far  deed 
of  guardians  under  the  Statute  of  Charles  II.,  to  be  only  a  haaatestamen- 
testamentary  instrument  in  the  form  of  a  deed.  ^^  ^         '* 

Such  a  deed  certainly  resembles  a  will  in  some  respects ; 
for  it  has  no  operation  during  life,  and  is  revocable  at  plea- 
sure. In  the  case  of  The  Earl  of  Shqfiesbury  v.  Lady  Han* 
nam  (ft),  it  was  argued  that  a  disposition  of  guardianship  by 
deed^  was  in  its  nature  revocable,  and  had  in  that  case  been 
revoked  by  will.  The  Court  thought  that  the  mother,  claim- 
ing under  the  will,  had  great  probability  of  law  on  her  side; 

(^)  Vaugh.  177;  2  P.  W.  121 ;        (*)  iSk^a,  chap.  5. 
GUb.  £q.  Rep.  172;  2  Atk.  U;  2       (/}  S.  7. 
Swanst  637.  (m)  Ex  parte  The  Earl  of  11* 

(A)  Yaugh,  180;  3  Atk.  519;  2  eAe^far,  7  Yes.  867. 
Swaost.  536.  (n)  Finch.  Rep,  323. 

(0  Yaugh.  177- 

g2 
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—dealt  with  as 
a  deed. 


No  probate  of 
will,  merely 
appointing 
guardian. 


Appointment 
may  be  in  pos- 
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mainder. 

What  amounts 
to  appointment 
— Inform. 
Attestation. 


The  appoint- 
ment  must  be 
in  writing. 


and,  therefore,  continued  the  guardianship  with  her  till  she 
should  be  evicted  by  due  course  of  law. 

In  another  case,  not  long  after  the  statute,  an  appoint- 
ment of  a  guardian  by  deed,  was  supported  under  rather  ex- 
traordinary circumstances,  where  the  paper  ha^  no  testa- 
mentary character.  A  man  being  indebted  to  another,  by 
deed  granted  him  the  guardianship  of  his  children,  with  a 
covenant  not  to  revoke  the  deed.  After  the  father^s  death, 
the  Lord  Chancellor,  in  regard  that  there  was  a  just  debt 
owing  from  the  father  to  the  guardian,  declared  that  he 
would  not  restrain  the  latter  from  receiving  the  rents  and 
profits  of  the  infantas  estate,  but  only  from  abusing  his  per- 
son (n). 

.  A  will  merely  concerning  the  guardianship  of  a  child, 
takes  effect  solely <  by  the  statute,  and  the  Temporal  Courts 
are  to  judge  whether  the  appointment  has  been  made  pur- 
suant to  the  statute.  In  Lady  CAester^s  case  (o),  the  Court 
of  King's  Bench  prohibited  the  Spiritual  Court  from  grant- 
ing probate  of  such  a  will;  and  in  a  modem  cBAe^{p),  the 
Spiritual  Court  itself  refrtsed  probate. 

These  facts  are  adverse  to  the  supposition,  that  the  ap- 
pointment of  guardians  under  the  statute,  is  in  its  nature  a 
testamentary  act. 

A  statutory  guardian  may  be  appointed  either  in  posses- 
sion or  in  remainder. 

An  appointment  of  guardians  by  a  will  not  duly  attested, 
has  been  held  to  have  been  made  good  by  a  codicil  duly  at- 
tested, written  on  the  same  paper,  making  certain  alterations 
in  the  will,  and  confirming  it  in  all  other  respects  (9). 

In  the  report  of  the  case  of  Lady  Teynham,  9  Mod.  40,  we 
are  told  that  it  was  resolved  in  the  House  of  Lords,  that  the 


(n)  Leeone  v.  Sheires^  1  Vem.  222. 

442 ;  see  2  Fon.  Tr.  Eq.  247.  (q)  De  Bathe  v.  Lord  Fmgaly 

(0)  Vent.  207;  see  7  Ves.  365.  16  Ves.  167;  see  1  Mftdd.  El.  Pr. 

{p)  Qilliat  V.  QiUka,  8  Fhill.  4d5. 
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words  of  a  father  upon  his  deathbed,  ''that  he  expected  his 
&ther  would  take  care  to  see  this  child  educated  in  the  Pro- 
testant religion/'  were  a  good  appointment  to  make  the 
grand&ther  guardian.  But  the  words  of  the  statute  ex- 
pressly require  the  will  or  other  instrument  of  appointment, 
to  be  in  writing ;  and  it  is  clearly  shewn  by  several  other 
notices  of  Lady  Teyhham^s  case,  that  the  report  above  cited 
is  incorrect  (r).  But  the  resolution  may  not  improbably 
have  been,  that  this  expression  of  the  father's  wishes  ought 
to  govern  the  discretion  of  the  Court  in  appointing  a  guar- 
dian. 

Where  a  man  having  no  children,  devised  to  his  wife  and  Conitnietio&  of 
his  brother,  or  the  survivor,  the  guardianship  of  all  his  sons 
hereafter  to  be  bom,  it  was  held,  that  the  guardianship 
extended  to  all  the  sons  by  that  or  a  future  marriage ;  and 
that  this  testamentary  appointment  of  guardians  was  not  re-  Rerocation. 
yoked  by  a  subsequent  testamentary  appointment  not  exe- 
cuted according  to  the  statute,  and  not  directly  importing 
revocation  {s).  But  by  the  late  Statute  of  Wills,  1  Vict.  26, 
the  second  marriage  would  have  totally  revoked  the  will. 
No  will,  not  duly  executed,  can  now  revoke  a  will  duly  exe- 
cuted. 

In  the  case  of  Mendes  v.  Mendes,  as  reported  by  Vesey  (/),  What  amouou 

to  appointment. 

the  following  words  occurred  in  a  will : — ''I  direct  that  my  — /» ««foiajie«. 
wife  shall  have  the  education  and  maintenance  of  my  chil- 
dren.*' The  report  by  Atkyns  («)  speaks  only  of  a  direction 
by  the  testator,  that  a  sum  of  money  should  be  given  to  his 
wife  annually  for  the  maintenance  and  education  of  his 
children  while  they  should  continue  to  live  with  her  and  at 
her  charge.  According  to  both  reports.  Lord  Hardwicke 
thought  that  this  might  amount  to  a  devise  of  the  guardian- 


(r)  S.  C.4  Bro.  P.  C.  302;  S.  C.    ter,  7  yes.  348. 
cited  2  Atk.  315;  Baniard.  139.  (0  1  Ves.  89. 

(#)  Ex  parte  the  Earl  of  lUshei-       («)  3  Atk.  619. 
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ship;  but  he  did  not  give  an  absolute  opinion^  as  it  was  not 
necessary  to  determine  the  point. 

In  another  case^  J.  S.  by  his  wiU,  appointed  (x)  M.^  his  wife, 
sole  executrix  and  guardian  of  his  son ;  and  added,  ''  if  my 
wife  shall  marry  again  before  my  son  shall  attain  his  age  of 
twenty-one  years,  then  and  from  thenceforth,  I  appoint  my 
brother  executor  and  sole  guardian  of  my  son.''  M.  died,  the 
son  being  about  thirteen  years  of  age ;  and  the  only  question 
was,  whether  the  testator's  broths,  (who  would  have  been 
guardian  in  case  the  wife  had  married  before  the  son  had 
been  twenty-one  years  of  age),  should  be  guardian  in  this 
case,  or  the  next  of  kin,  to  whom  the  inheritance  could  not 
descend. 

Lord  Chancellor  King  doubted ;  but  a  case  being  made 

for  the  opinion  of  the  Court  of  Common  Pleas,  the  judges 

certified  that  the  uncle  could  not  be  guardian,  but  that  the 

guardianship  must  go  to  the  guardian  in  socage. 

Devise  in  tnist       Lord  Chief  Justice  Yaughan  says(y),  that  if  the  father, 

devU°of  guar-   being  of  age,  should  devise  his  land  to  J.  S,,  during  the  mi- 

dianshlp.  nority  of  his  son  and  heir,  in  trust  for  his  heir,  and  for  his 

maintenance  and  education  until  he  be  of  age ;  this  is  no 

devise  of  the  custody  within  the  statute,  for  he  might  have 

done  this  before  the  statute  {z). 

Duration  of  He  also  states,  that  if  a  man  devise  the  custody  of  his  heir 

gua  lana  ip.     apparent  to  J.  S.,  and  mentions  no  time,  either  during  his 

mentioned.        minOTify,  or  for  any  other  time,  this  is  a  good  devise  of  the 

If  heir  under     custody  within  the  act,  if  the  heir  be  under  fourteen,  at  the 

'  death  of  the  father;  because  by  the  devise,  the  modus  Aa- 

bendi  custodiam  is  changed  only  as  to  the  person,  and  left 

the  same  as  it  was  as  to  the  time ;  that  is,  it  would  be  a  good 

—if  heir  thove   dcvisc  of  the  guardianship  till  fourteen.    But  that  (a)  if  the 

fourteen. 

{«)  SeUy  V.  SeOy,  2  Eq.  Ca.    177. 
Ab.  488.  (z)  Supra,  p.  69. 

(jr)  JMell  V.  0(m8iable,  Yaugh.       (a)  Yaugh.  184. 
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heir  be  abore  fonrteen  at  the  fsUiher's  death,  then  the  devise 
of  the  custody  is  merely  void  for  the  uncertainty.  For  the 
act  did  not  intend  every  heir  should  be  in  custody  till  twenty- 
one,  turn  ui  tarn  dm,  sed  ne  diutim;  therefore,  he  shall  be  in 
this  custody  so  long  as  the  father  appoints;  and  if  he  appoint 
no  time,  there  is  no  custody. 

Lord  HardwidLc,  however,  is  reported  to  have  said  (6),  wbt n  looag* 
that  although  a  guardianship  in  socage  determines  at  the        ' 
age  of  fourteen ;  yet  where  there  are  no  socage  lands,  a  de-  When  oonc. 
vise  of  the  guardianship  of  children  will  import  a  guardian- 
ahip  till  twenty-one.    And  at  this  day,  it  may  be  doubted 
whether  the  circumstance  of  the  infant's  holding  land  in 
socage  would  be  allowed  to  interfere  with  the  continuance 
of  the  guardianship. 

The  jEnther's  power  extends  to  all  his  legitimate  children  Or«r  whom  Ui« 
under  twenty-one  and  unmarried  at  his  decease^  or  bom 
after  (c).    The  effect  given  by  the  Court  of  Chancery  to  an 
erroneous  or  informal  nomination  of  guardians  by  a  father, 
be  stated  hereafter  {d). 


Where  by  the  custom  of  a  manor  the  lord  has  a  right  to  Appointment 

not  good 

appoint  a  guardian  for  an  infinnt  copyholder,  the  father's  ap-  againit  gpecUi 

,  '  1    1  -1  1  •  1  1       custom  IS  to 

pointment  will  not  hold  good  against  such  custom  as  to  the  land: 

land  ifi) ;  but  it  seems  that  as  to  the  person,  a  devise  of  the  Bat  good  as  to 

penon. 

guardianship  by  the  father  will  take  effect;  just  as  guardian- 
ship in  socage,  if  the  infant  has  socage  as  well  as  customary 
land,  would  exclude  the  lord  or  his  nominee  from  the  cus- 
tody of  the  person  {p).  Where  no  special  custom  exists,  au-  Where  no  spe. 
thorunng the  lord  to  take  the  profits,  or  to  appoint  a  guardian,  good^M  toboth. 
the  better  opinion  is,  that  the  appointment  of  the  father  will 
be  good,  both  as  to  the  person  and  as  to  the  land  (A). 

{b)  Mendes  t.  Mendet,  1  Yes.  396. 

91.  (si)  Qmtra,  Co.  Cop.  s.  23;  but 

(<;)  2  Bro.  C.  C.  638.  0ee  2  Walk.  Cop.  106 ;  iuptxt,  p.  46. 

(rf)  Infra,  c.  11.  (A)  See  1  Scriv.  Cop.  102,  471, 

(e)   Clench  r.  Oudmare,  3  Ley*  and  the  authorities  there  cited. 
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Not  good 
against  cuBtom 
of  cities; 


— but  good 
against  all 
other. 


Popish  recQ- 
sants  not  to  be 
appointed. 


Papists  oould 
not  be  guar- 
dians. 


Statute  for  their 
relied 


Appointment 
of  Roman  Ca- 
tholic priest. 


Guardian  by 
statute  in  Ire- 
land. 


Required  to  be 
of  Church  of 
England. 

Guardianship 
of  children  of 
Roman  Catho- 
lics* 


Protestant  may 


A  freeman  of  London,  or  of  any  other  city  or  town  corpo- 
rate where  there  is  a  customary  right  of  guardianship,  can- 
not devise  the  custody  of  his  child's  person  under  the  sta- 
tute (t),  in  prejudice  of  such  custom ;  but  apparently  such 
devise  is  good  against  all  except  a  guardian  claiming  by  vir- 
tue of  such  custom. 

By  Stat.  12  Car.  2,  c.  24,  s.  8,  a  father  is  enabled  to  dis- 
pose of  the  custody  of  his  child  to  any  person  or  persons 
other  than  popish  recusants. 

By  stat.  25  Car.  2,  c.  2,  s.  25,  papists  not  taking  certain 
oaths,  and  yet  executing  certain  offices,  were  disabled  (on 
conviction)  from  being  (among  other  things)  guardians  of 
children. 

But  by  stat.  81  Geo.  3,  c.  82,  persons  taking  the  oath 
thereby  prescribed,  are  not  liable  to  be  prosecuted  for  re- 
cusancy. 

In  a  recent  case  {k),  where  a  Boman  Catholic  father  had 
appointed  a  Roman  Catholic  priest  to  be  guardian  to  his 
children,  the  validity  of  the  appointment  was  not  questioned. 

The  stat.  12  Car.  2,  c.  24,  was  soon  followed  by  a  similar 
measure  in  Ireland.  By  Irish  stat.  14  &  15  Car.  2,  c.  19, 
fathers  are  empowered .  to  appoint  guardians  in  the  same 
manner  and  with  the  same  authority  as  in  England,  except 
that  the  guardians  were  required  to  be  persons  of  the  com- 
munion of  the  Church  of  England. 

In  Ireland,  still  more  than  in  England,  the  education  of 
children  in  the  Roman  Catholic  faith  was  prohibited  under 
heavy  penalties;  and  the  guardianship  of  the  children  of 
Roman  Catholics  of  fortune,  was  given  to  Protestants  (/). 

But  by  the  Irish  statutes,  21  &  22  Geo.  3,  c.  62,  the  edu- 
cation of  children  in  Roman  Catholic  principles,  was  legal- 
ized under  certain  restrictions;  and  by  the  Irish  stat.  80 


(0  S.  10;  and  see  1  Sid.  362.        1840. 

(it)  TaOfU  V.  Earl  of  Shrews-       (/)  See  Proton  y.  Lard  I^rrard, 
b»ry^  before  the  Lord  Chancellor.    4  Bio.  P.  C.  296. 
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Geo.  8,  c.  29,  any  Protestant  may  dispose  of  the  custody  of  appoint  protest. 
his  child  uoder  age  and  unmarried,  to  any  person  not  pro- 
fessing the  Popish  religion;  and  any  papist,  (not  being  a  Papist  maj  ap- 

point  an  J  one 

lapsed  Protestant),  may  dispose  of  such  custody  to  any  per-  eicept  Romish 
son  other  than  an  ecclesiastic  of  the  Church  of  Rome ;  hut  ' 

^Hjath  to  be 

no  Roman  Catholic  is  capable  of  acting  as  such  guardian  taken. 
irithout  taking  the  oath  referred  to  in  the  act. 

A  person  is  not  incapacitated  to  act  as  guardian  by  being  Dissent  no  dis- 
a  dissenter,  either  in  England  or  in  Ireland.    Guardianship  Q„^„j|^,y 
under  the  statute,  which  is  commonly  spoken  of  as  testa-  n«*  d^ermined 

D  J  mamase. 

mentary  guardianship,  is  not  determined  by  marriage ;  not 
even  by  the  second  marriage  of  a  mother,  followed  by  the 
birth  of  children.  It  is  impertinent  to  state  in  an  answer  to 
a  bill  for  maintenance,  that  the  husband  of  the  guardian  is 
unfit  to  have  the  management  of  the  infants, ''  being  a  man 
of  small  fortune,  increasing  family,  and  also  a  sectary  (m).'' 

Mr.   Serjeant   Hill  (»)  raises  the  following  question : —  Where  in&nt 
''  Suppose  the  father  should  appoint  a  minor  to  be  guardian  of  guardian, 
his  child ;  as  there  is  no  exception  of  any  persons  but  Popish  ^'^' 
recusants,  query  whether  the  appointment  would  be  good  or 
not?  or  whether  if  it  be  good,  the  infant  guardian  could 
take  upon  him  the  exercise  of  the  guardianship  before  he 
arrived  at  the  age  of  twenty-one  years  ?     See  Justin.  Inst, 
lib.  I.  Tit.  14,  s.  2 ;  Tit.  25,  s.  13 ;  that  if  an  infant  was 
either  a  testamentary  or  the  legal  guardian,  such  infant 
should  not  take  upon  him  the  exercise  of  his  office  before 
his  full  age,  and  that  in  the  mean  time,  another  was  ap- 
pointed tutor  or  curator  to  the  ward.'' 

It  seems  reasonable  to  suppose  that  the  Court  of  Chan- 
cery would,  in  such  a  case,  appoint  some  one  to  act  as  guar- 
dian till  further  order,  and  that  the  person  nominated  by 
the  father  might  apply  to  the  Court  on  reaching  the  age  of 
twenty-one. 

(i»)  Chrbet  r.  lUtenham^  1  Ba.  (fi)  MS.  note  to  14  Yin.  Abr. 
&  Be.  69.  172,  in  Lincoln's  Inn  Library. 
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We  learn  firom  one  of  the  authorities  above  referred  to  (o), 
that  a  limatic  appointed  guardian  by  testament^  mighty  hj 
the  Civil  Law,  assume  the  office  on  recovering  his  senses ; 
but  it  appears  highly  improbable  that  our  Courts  would 
suffer  an  infant  to  remain  imder  the  care  of  a  person  who 
had  been  so  afflicted. 

Each  guardian        If  there  is  but  one  guardian,  his  office  expires  with  him  {p) ; 

guiu^Q.^        but  where  several  guardians  are  appointed  by  a  will,  each  of 

them  seems  to  be  a  complete  guardian ;  for  it  would  be  mis- 
^  chievous  if,  where  some  refuse  to  act,  the  rest  should  not  be 
able  to  do  anything.  A  guardian  has  an  authority  coupled 
with  an  interest,  though  not  an  interest  of  profit ;  and  even 
though  there  be  no  words  of  survivorship  in  the  instrument 

The  office  goes   Appointing  the  guardians,  yet  the  office  belongs  to  the  sur- 

to  the  auryifor.   yivor(g). 

Not  detennin-  Testamentary  guardianship  is  not  determined  by  the  mar- 
of  male^wud^  riage  of  a  male  ward  (r) ;  but  the  guardianship  of  females  is 
—aeeut,  b j        determined  by  their  marriage  (s) .    This  indeed  is  a  necessary 

marriage  of  fe* 

male.  conscquence  of  the  rights  which  a  husband  acquires  by  mar- 

riage, with  regard  to  his  wife's  person  and  property. 
Duty  and  power       By  the  statute  of  12  Car.  2,  c.  24,  no  new  custody  is  in- 

of  guardian : 

stituted  (/) ;  but  the  office  of  guardian,  as  to  the  duty  and 

power  of  the  place,  is  left  the  same  as  the  law  before  had 

prescribed  and  settled  of  guardian  in  socage:  except  that 

— hisintereat     it  may  be  held  to  twenty-one  instead  of  fourteen;  and  it 

BO  objection,      may  be  held  by  whomsoever  the  Betther  names,  whatever  may 

be  ins  interest  in  the  inheritance  (ti). 
Remedies  rjt^^  ^^^^  raardiau  being  the  same  in  office  and  interest 

against  bim.  ° 


(o)  Justin.  Inst.  Lib.  I.  Tit.  14,  (r)  2  P.  W.  103. 

0.  2.    Furiosns  vel  minor  viginti  (s)  1  Yes.  91. 

quinque  annis  tutor  testamento  d»-  (i)  Vaugh.  179. 

tus,  tutor  tunc  eiit,  cum  compos  (ti)  Morgan  v.  DiHUm^  9  Mod. 

mentis  aut  major  viginti  quinque  136 ;  Dillon  v.  Lad^  MountcasheR, 

annis  fiierit  f&ctus.  S.  C,  4  Bro.  P.  C.  306;  ^ro  v, 

(p)  Vaugh.  185.  Shafkdmry,  2  P.  W.  106. 

(q)  2  P.  W.  107, 108,  and  133. 
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with  the  guardian  in  socage^  the  ward  has  the  same  legal 
xemedies  against  him  {x).  The  office^  according  to  Qiief 
Justice  Yanghan,  may  be  refused;  but  once  accepted^  it 
cannot  be  transferred  to  others  (y). 

This  gnardian  has  the  costody  not  only  of  the  lands  de-  Power  orer 

pnrchued  pro* 

scended  or  left  by  the  father^  but  of  all  the  lands  and  goods  pertj. 
any  way  acquired  or  purchased  by  the  infant;  which  proves 
that  he  derives  his  interest^  not  from  the  father^  but  from 
the  law^  for  the  fiither  could  never  give  him  power  or  in- 
terest of  or  in  that  which  was  never  his. 

The  powers  of  leasing  which  belong  to  this  statutory  guar*  Power  to  make 
dianship^  were  discussed  in  the  following  casCj  which  is  given 
verbatim  from  Wilson  {z) : — ''  In  ejectment^  upon  a  case  stated 
for  the  opinion  of  tlie  Court  of  Conmion  Pleas,  the  principal 
question  was,  whether  a  lease  for  twenty-one  years  made  by 
the  testamentaiy  guardians  of  an  infant,  Mr.  Spencer,  to 
Parry,  was  absolutely  void  or  only  voidable ;  it  appeared  upon 
the  state  of  this  case,  that  Mr.  Spencer  himself  has  done  no 
one  act  since  he  came  of  age,  either  towards  establishing  the 
lease,  (supposing  it  voidable),  or  to  avoid  it.  Upon  the  first 
argument,  the  Court  agreed  in  one  point,  viz.  that  a  testa- 
mentary guardian  by  statute,  till  an  infSuit  was  twenty-one 
years  of  age,  and  a  guardian  in  socage,  till  an  iofant  was 
fourteen,  were  the  same;  and,  therefore,  whatever  interest 
the  latter  had  in  lands  till  the  in&nt  was  fourteen,  the  guar- 
dian by  statute  has  the  same  until  he  is  twenty-one.  {The 
Duke  of  Beaufort  against  Berty,  1  Wms.  Bep.  708-4).  But 
as  to  the  main  question,  whether  the  lease  was  void  or  only 
voidable,  they  all,  (except  Noelj  J.),  doubted  much,  and  gave 
no  opinion :  the  Chief  Justice  seem  inclined  to  think  the 
lease  was  void,  from  what  he  said :  CUve,  J.,  said  he  was  far 
from  saying  it  was  either  void  or  voidable:  Bathuret,  J., 
gave  no  opinion ;   but  from  what  he  said,  he  seemed  to 

(«)  Supra,  p.  S8.  see  mfraf  c.  12. 

{y)  Vaugh.  182 ;  Spmoeryr.  Earl       (z)  Roe  d.  Parry,  v.  i^oc^sioii,  2 
of  ChettwfiM^  Ambl.  146;   but    Wils.  129. 
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Lease  made  to 
last  beyond 
minority,  void 
at  twenty-one. 


Lease  for  pe- 
riod of  minor- 
ity, valid. 


think  that  whether  the  lease  was  void  or  not  at  first,  it  cer- 
tainly became  void  or  at  an  end  when  Mr.  Spencer  came  of 
age,  so  could  not  now  be  a  subsisting  lease  to  give  lessor  of 
plaintiff  title :  Noel,  J.,  was  of  opinion  that  the  lease  was  a 
good  lease^  and  only  voidable  by  the  act  of  the  infant  when 
he  came  of  age^  and  that  he  might  then  affirm  it  if  he 
thought  fit;  but  said  that  he  should  be  very  willing  and 
ready  to  depart  from  this  opinion  if  he  should  find  he  had 
come  into  it  too  readily.     UUerius  concilium. 

"  Hilary  1  Geo.  3  {z).  The  Court  were  now  all  clearly  of 
opinion^  that  a  guardian  of  an  infant  cannot  make  a  lease 
of  the  infant's  lands^  and  that  the  lease  in  this  case  was  ab- 
solutely void.'^ 

This  decision  established  the  rule^  that  a  lease  made  by  a 
testamentary  guardian^  to  last  beyond  the  minority  of  the 
ward^  is  not  valid  after  the  ward  attains  twenty-one^  and  is 
at  that  time  not  merely  voidable^  but  absolutely  void.  If 
only  voidable^  it  was^  in  the  principal  case^  sufficient  to  give 
the  lessor  title^  as  the  infant  had  done  nothing  since  his 
majority  to  avoid  it ;  but  the  Court  declared  it  to  be  abso- 
lutely void.  The  reason  of  the  decision  seems  to  be  con- 
tained in  the  words  attributed^  in  this  loose  report^  to  Mr. 
Justice  Bathurst.  The  Court  agreed  that  the  guardian  by 
the  statute  had  the  same  interest  up  to  the  infant's  age  of 
twenty-one^  that  the  guardian  in  socage  has  up  to  fourteen. 
Now  the  latter  has  an  undoubted  (a)  right  to  make  a  lease 
for  the  term  of  his  guardianship,  upon  which  ejectment  may 
be  miaintained ;  and  it  seems  to  follow,  that  a  statutory  guar- 
dian has  the  same  right  till  the  infant  attains  twenty-one. 
In  a  case  {b)  in  which  Doe  d.  Parry  v.  Hodgson,  was  much 
considered,  the  Court  of  King's  Bench  in  Ireland  decided 
in  favour  of  the  validity  of  a  lease  for  the  term  of  the 
minority  only,  made  by  a  testamentary  guardian. 


(;;)  Roe  d.  Party  v.  Hodgson,  2       (b)   Shaw   v.   Shaw,  Vem.  & 
Wils.  136.  Scriv.  607. 

(a)  Supra,  p.  96. 
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CHAPTER  X. 


OUAKDIANSUIP   BY   PREROGATIVE. 

JLN  1718^  King  George  I.  referred  to  all  the  judges  the 
question^  "  Whether  the  education  and  the  care  of  the  per« 
sons  of  His  Majesty's  grandchildren^  then  in  England,  and 
of  Prince  Frederick,  eldest  son  of  His  Bojal  Highness  the 
Prince  of  Wales,  when  His  Majesty  should  think  fit  to  cause 
him  to  come  into  England,  and  the  ordering  the  place  of 
their  abode,  and  appointing  their  governors  and  goTcrnesses, 
and  other  instructors,  attendants  and  servants,  and  the  care 
and  approbation  of  their  marriages,  when  grown  up,  be- 
longed of  right  to  His  Majesty,  as  King  of  this  realm,  or 
not  (c)  V 

It  was  resolved  by  the  opinion  of  ten  judges  against  the  The  King  giur« 
other  two,  (Price,  B.  and  Eyre,  J.),  that  the  education  and  gative,  of  hb 
care  of  all  the  King's  grandchildren,  while  minors,  did  be-  '^^  ^ 

long  of  right  to  His  Majesty  as  King  of  this  realm,  even 
during  their  Other's  life;  and  this  care  was  styled  by  Chief 
Justice  King,  a  guardianship  by  prerogative. 

During  the  discussion  of  the  royal  marriage  act  (i),  the 
House  of  Lords  required  (c)  the  opinion  of  the  judges  upon 
the  foUowing  question : — 

**  Whether  the  care  and  approbation  of  the  marriages  of 


(a)  12  Geo.  9,  c.  11.  State  TrialB,  v.  16,  p.  1195;  see  1 

(6)  Fortescue  Aland, 400 ;  Hai:g;.    Bl.  Comm.  226. 
State  Trials,  v.  11,  p.  296 ;  HoweU,       (e)  Pari*  Hist.  v.  17,  p.  387. 
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the  royal  family^  other  than  the  issue  of  princesses  married 
into  foreign  families^  does  belong  to  the  Kings  of  this  realm  ?  '* 
The  judges  present  replied,  "  We  are  all  of  opinion  that 
the  care  and  approbation  of  the  marriages  of  the  King's 
children  and  grandchildren,  and  of  the  presumptive  heir  to 
the  Crown,  other  than  the.  issue  of  princesses  married  into 
foreign  families,  do  belong  to  the  Kings  of  this  realm ;  but 
to  what  other  branches  of  the  royal  family  such  care  and  ap- 
probation extend,  we  do  not  find  precisely  determined/' 
Goardianahipof      The  majority  of  the  judges  in  1718,  treated  the  care  and 
^ptiTe^'      education  of  the  person  during  minority,  as  co-extensive  with 

the  care  and  approbation  of  the  marriage  when  of  full  age; 
and  the  circumstance  of  King  William  the  Third  having  ap- 
pointed a  tutor  for  the  Duke  of  Gloucester,  the  son  of  Prince 
George  of  Denmark  and  of  the  Princess  Anne,  was  fire* 
quently  referred  to  in  the  argument;  so  that  there  can  be 
little  doubt  that,  if  the  terms  of  the  question  put  to  them 
had  extended  so  far,  they  would  have  attributed  to  the  Crown 
the  care  and  education  of  the  person  of  the  heir  presumptive 
during  minority,  as  fully  as  the  judges  on  the  latter  occasion 
assigned  to  it  the  care  and  approbation  of  his  marriage  when 
grown  up. 
—of  the  iniknt  It  may  be  observed,  that  stat.  3  &  4  Vict.  c.  52,  s.  1,  pro- 
vides, that  if,  at  the  demise  of  Her  present  Majesty,  there 
shall  be  issue  of  Her  Majesty,  who  shall  become  and  be  King 
or  Queen  of  this  reabn  whilst  under  the  a^  of  eighteen 
years.  His  Boyal  Highness  Prince  Albert,  the  consort  of 
Her  Majesty,  shall  be  the  guardian,  and  shall  have  the  care, 
tuition,  and  education  of  such  issue,  until  such  issue  shall 
attain  the  age  of  eighteen  years,  and  shall,  till  such  age^ 
have  the  disposition,  ordering,  and  management  of  all  mat- 
ters and  things  relating  thereto. 
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CHAPTER  XI. 


GUARDIANSHIP  BY  APPOINTMENT  OP  A  COUBT  OF 

EQUITY. 

X  HE  Courts  of  Eqttitj  exercise  a  jtiriscliction  for  tlie  ap- 
pointment  of  guardians.  The  origin  and  nature  of  tliis 
jurisdiction  has  been  discussed  hj  Mr.  Hargrare  in  the  fol- 
lowing note  {a) : — 


fS 


The  second  is  guardian  by  appointment  of  the  Lord  Chan-  HumT**!  note 

on  the  Chancel- 


cellor.  How  this  jurisdiction  was  acquired  by  him  is  not  lor'ijnriidio- 
easy  to  state.  The  usual  manner  of  accounting  for  it  ap-  ^^"* 
pears  to  us  quite  unsatisfactory.  See  Oilb.  Eq.  Hep.  172. 
Saying  that  his  jurisdiction  over  idiots  and  lunatics  is  un- 
doubted^ furnishes  an  argument  against  his  having  any  over 
infants ;  for  he  derives  the  former  from  a  separate  commission 
under  the  sign  manual^  but  there  is  not  any  such  to' warrant 
the  latter.  The  writs  of  ravishment  of  ward  and  de  recto  de 
eustodid  prove  as  little :  for  were  not  these  returnable  in  the 
Courts  of  Common  Law^  or  though  they  had  not  been  so^ 
how  doth  a  jurisdiction  to  decide  between  contending  com- 
petitors for  the  right  of  guardianship  prove  a  power  of  ap- 
pointing a  guardian,  where  it  happens  that  one  is  wanting? 
The  writs  de  custode  admittendo,  in  the  Register,  only  relate 
to  guardians  ad  Utem.  Reg.  Br.  Qrig.  198.  a.  The  asser- 
tion, that  the  appointment  of  guardians  belonged  to  the 
Chancellor  before  the  erection  of  the  Court  of  Wards,  re- 

* 

(a)  Haig.  n.  (16),  to  Co.  Litt.  88.  b. 
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mains  to  be  proved ;  or  at  least  we,  after  a  diligent  search, 
do  not  find  any  authority  in  print.     The  passage  referred  to 
in  Fleta,  and  the  doctrine  in  Beverley's  cafe  4  Co.,  by  no 
means  warrant  the  use  made  of  them;  for  in  neither  is  any 
notice  taken  of  infanta.    Though  the  care  of  infants,  as  well 
as  of  idiots  and  lunatics,  should  be  admitted  to  belong  to  the 
Crown;  yet  something  further  is  necessary  to  prove  that  the 
Chancellor  is  the  person  constitutionally  delegated  to  act  for 
the  King.     It  is  no  wonder,  therefore,  that  Lord  Chancellor 
Hardwicke  took  occasion  to  disapprove  of  comparing  the 
Court's  jurisdiction  over  infants  with  that  over  idiots  and 
lunatics.    2  Atk.  315.     As  to  the  writs  relative  to  the  ap- 
pointment and  removal  of  guardians  in  the  Register,  they 
merely  relate  to  wits:  which  is  of  very  different  consider- 
ation from  general  guardians.    See  Index  to  Beg.  Brev.  Orig. 
tit.  Custodes,    Nor  will  it  answer  the  purpose,  to  attempt 
including  guardianship  in  the  idea  of  trusts,  which  are  the 
peculiar  objects  of  equitable  jurisdiction,  as  it  must  be  seen 
that  this  is  an  over-strained  refinement;  for  though  guar- 
dianship in  the  common  acceptation  of  the  word  trust,  may  be 
properly  so  denominated ;  yet  it  as  surely  is  not  so  in  the 
technical  sense  in  which  our  lawyers  use  the  word,  and  Chan- 
cery exercises  a  jurisdiction  over  trusts ;  for,  in  this  latter, 
trusts  are  invariably  applied  to  property,  especially  real 
estates,  and  not  to  the  person. — However,  we  must  not  be 
understood  by  these  remaks  to  controvert  HhQ  present  legality 
of  the  jurisdiction  thus  exercised  in  Chancery  over  infants; 
'  our  intent  being  simply  to  shew,  that  such  jurisdiction  is 
not,  as  far  as  yet  appears,  of  ancient  date;  and  that,  though 
it  is  now  unquestionable,  yet  first  at  it  seems  to  have  been  a 
usurpation,  for  which  the  best  excuse  was,  that  the  case  waa 
not  otherwise  sufficiently  provided  for.    Our  conjecture,  as 
to  the  late  commencement  of  this  branch  of  jurisdiction  in 
Chancery,  is  strengthened  by  some  precedents,  which  have 
been  obligingly  communicated  to  us  by  a  respectable  gen- 
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tleman  in  the  Register's  office.  According  to  these,  the  first 
instance  to  be  found  of  a  guardian  appointed  by  the  Chan* 
cellor,  4m  petition  without  bill,  was  in  1696,  in  the  case  of 
Hangxien*  But  since  that  time,  the  Court  of  Chancery  hath 
exercised  the  power  of  appointing  guardians,  without  its 
being  once  called  into  question.  Therefore  in  the  case  of 
Lady  Tegnham  against  Mr.  Lennardj  which  was  heard  on  an 
appeal  to  the  Lords  in  1724,  the  counsel  for  the  respondent 
Tery  properly  stated  it  as  a  thing  fixed,  that  the  Lord  Chan- 
cellor was  intrusted  with  that  part  of  the  Crown's  prerogative 
which  concerned  the  guardianship  of  infants.  1  Brown  Cas. 
in  Pari.  544.  Under  the  same  idea  too,  the  last  marriage 
act  refers  to  the  Chancellor  for  the  appointment  of  a  guardian 
to  consent  to  marriage,  where  the  in&nt  is  without  a  guar- 
dian and  the  mother  is  not  living.    26  G.  2,  c.  88,  s.  11.'' 

Mr.  Fonblanque  has  thus  replied  to  Mr.  Hargrave's  argu- 
ment {a) : — 

''  The  doubt  intimated  by  the  learned  annotator,  as  to  the 
rightful  origin  of  this  point  of  jurisdiction  exercised  in  our 
Court  of  Chancery,  must  necessarily,  with  reference  to  his 
professional  claims,  have  materiaUy  influenced  the  judgment 
and  opinions  of  his  readers ;  and  it  appearing  to  me  to  be  of 
some  consequence  to  rescue  a  branch  of  jurisdiction  so  salu- 
tary in  its  exercise,  from  the  imputation  of  having  originated 
in  usurpation,  I  cannot  refrain  from  submitting  the  observ- 
ations which  have  occurred  to  me  upon  it.  It  is  observable 
that  Mr.  H.  rather  relies  on  the  insufficiency  of  the  argu- 
ments adduced  in  support  of  the  jurisdiction,  than  on  any 
positive  fact  or  reasoning  against  it.  And  in  so  considering 
the  subject,  he  has  certainly  a  considerable  advantage  over 
his  opponents.  By  some  who  maintain  the  jurisdiction  of 
the  Court  in  this  particular,  it  is  said,  that  upon  the  abo- 
htion  of  the  Court  of  Wards,  the  care  which  the  Crown  was  . 

(a)  2  Fonb.  Tr.  £q.  228,  n.  6th  ed. 
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bound  to  take^  as  guardian  of  its  infant  tenants,  was  totally 
extinguished  in  every  feudal  point  of  view ;  but  resulted  to 
the  King  in  his  Court  of  Chancery,  together  with  the  pro- 
tection of  all  other  infants  in  the  kingdom.  3  Bla.  Com. 
426,  427.  From  this  it  might  be  inferred,  that  the  jurisdic- 
tion of  the  Court  of  Wards  and  Liveries  was  protective  of 
infants  in  general ;  whereas  the  statute  of  Henry  YIII.  by 
which  the  Court  of  Wards  was  erected,  expressly  confines  the 
jurisdiction  of  that  court  to  wards  of  the  Crown;  and  it  is 
scarcely  necessary  to  remark,  that,  when  a  new  court  is 
erected,  it  can  have  no  other  jurisdiction  than  that  which 
is  expressly  conferred ;  for  a  new  court  cannot  prescribe. 
4  Inst.  200.  But  if  the  statute  (82  H.  8)  does  not 
confer  a  general  jurisdiction  in  the  case  of  infimts,  but 
merely  a  particular  jurisdiction  as  to  wards  of  the  Court,  it 
should  seem  to  follow  that  the  general  superintendence  of 
the  Crown  over  infants,  as  pater  pairue,  if  it  existed  at  oom« 
mon  law,  was  not  affected  by  the  statute,  except  in  those 
cases  to  which  it  expressly  refers.  What  those  cases  were, 
are  particularly  enumerated  by  the  statute^  and  also  in  the 
instructions  to  the  Court  of  Wards  and  Liveries,  prefixed  to 
Ley's  Beports.  See  also  Beeve's  Hist.  Eng.  Law,  voL  hr.  269* 
That  in  every  civilized  State,  such  a  superintendence  and 
protective  power  does  somewhere  exist,  will  scarcely  be  con- 
troverted. That  if  not  found  to  exist  elsewhere,  it  may 
be  presumed  to  vest  in  the  Crown,  will  not,  I  think,  be  de- 
nied. Assuming,  therefore,  that  the  general  superintend- 
ence of  in£Emts  did  originally  vest  in  the  Crown,  I  shall  con- 
clude, that,  ed  ratione,  it  is  now  exerdsed  in  the  Court  of 
Chancery  as  a  branch  of  its  general  jurisdiction.  But  it  has 
been  asked.  Why,  if  no  particular  warrant  be  necessary  to  the 
Court  in  the  care  of  infants,  is  a  separate  commission  under 
the  sign-manual  necessary  to  authorize  the  Chancellor's 
jurisdiction  in  the  cajse  of  idiots  and  lunatics,  which  are  also 
referred  to  the  head  of  general  protection?    The  answer  is. 
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that  the  custody  of  tlie  peraons  and  lands  of  idiots  and  Inna- 
ticsj  at  least  of  sudi  as  lield  lands^  was  not  anciently  in  the 
crown,  bat  in  the  lord  of  the  fee.    The  17  Ed.  2,  c.  9,  (or, 
as  Lord  C<^  and  oUien  suppose,  an  earlier  statute,  see  2 
Inst.  14),  gave  to  the  King  the  custody  of  idiots,  and  also 
▼ested  in  him  the  profits  of  the  idiof  s  lands  during  his  life; 
by  whidi  the  CSrown  acquired  a  beneficial  interest  in  the 
hmda;  and  as  a  special  warrant  firom  the  Crown  is  in  all 
cases  neoessary  to  the  grant  of  its  interest,  the  separate  com- 
misnon  which  gives  the  ChanceUor  jurisdiction  over  the  per- 
sons and  estates  of  idiots,  may  be  referred  to  such  consider- 
ation.   Andy  with  reject  to  the  care  of  lunatics,  the  statute 
ef  17  EdL  if  c.  lOj  enacts,  that  the  King  shall  provide  that 
their  lands  ftnd  tenements  shall  be  kept  without  waste.    The 
statute  oon&n  merdy  a  power  whicb  cannot  be  considered 
as  included  within  that  general  jurisdiction  conferred  long 
belbre  by  the  Great  Seal ;  and,  therefore,  for  the  delegation 
ci  this  new  power,  a  separate  and  special  commission  was 
necessary.    But  see  the  ease  of  Oaenden  v.  Lord  Conxion,  2 
Yes.  Jun.  71,  in  whic^  Lord  Loughb(»oi)gh,  C,  is  reported 
to  have  stated,  that  the  statute  17  Ed.  2,  c.  10,  in  not  in- 
trodnctive  of  any  new  right  in  the  Crown.    Others  who 
have  atCetaipted  to  support  the  general  jurisdiction  of  the 
Ccnsrt  of  Chancery  upon  this  point,  have  resorted  to  the  dr- 
enmsiasoe  of  writs  of  ravishment  of  ward,  and  de  recto  de 
euaioAa  issuing  out  of  Chancery;  and  others  have  attempted 
to  support  it  upon  the  notion  of  a  guardianship  being  a  trust. 
Mr.  Hargrave  has,  in  my  opinion,  given  a  sufficient  answer 
to  the  first  class  of  cases,  namely,  oi  the  writs  of  ravishment 
of  ward,  &o.  by  observing,  that  those  writs  are  returnable  in 
courts  of  common  law ;  and,  with  respect  to  the  idea  of  a 
guBxdianship  beiDg  a  trust,  though  I  think  it  founded  so  fer 
at  least  as  to  entitle  any  Court  of  Equity  to  call  upon  the 
guardian  to  account,  it  does  not,  in  my  opinion,  touch  the 

h2 
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point  which  respects  the  right  of  a  general  and  exclusive 
superintendence  over  the  interests  of  infants  in  the  Court  of 
Chancery.     If  such  a  power  be  a  mere  trusty  every  Coiurt  of 
Equity  has  a  concurrent  jurisdiction  upon  the  subject ;  but 
query,  if  the  Court  of  Exchequer^  as  a  court  of  equity^  has 
such  concurrent  jurisdiction?     It  may  indeed  appoint  a 
guapdian  ad  litem  to  manage  the  defence  of  the  infant^  if  a 
suit  be  commenced  against  him;  a  power  which  is  incident 
to  every  court  of  justice.     It  may  also^  when  the  interest  of 
an  infant  comes  before  it  judicially^  provide  for  its  security 
and  protection ;  but  whether  it  can  appoint  a  guardian  to  an 
infant  for  general  purposes^  where  none  is  appointed;  or 
whether  it  can^  in  an  equal  extent^  exercise  that  protective 
power  which  watches  over  the  interest  of  infants  in  the 
Court  of  Chancery^  is  a  point  which  I  do  not  find  any  where 
solemnly  determined^  and  which^  with  reference  to  the  fic- 
tion upon  which  the  equitable  jurisdiction  of  the  Court  of 
Exchequer  is  founded^  I  should  think  at  least  doubtful. 
That  the  general  jurisdiction  exercised  by  our  Court  of 
Chancery^  in  the  cases  of  infants,  fiows  firom  its  general  au- 
thority, is  further  evinced  by  the  concurrent  jurisdiction  ex- 
ercised by  the  Master  of  the  Rolls,  and  by  the  appellate 
jurisdiction  of  the  House  of  Lords,  neither  of  which  have 
any  jurisdiction  in  the  case  of  idiots  and  lunatics.    Upon  the 
whole,  I  submit,  that  the  superintendence  and  protective 
jurisdiction  of  the  Court,  in  the  case  of  infants,  is  a  delega- 
tion of  the  duty  of  the  Crown ;  that  its  general  jurisdiction 
was  not  even  suspended  by  the  statutes  of  Henry  VII.  erect- 
ing the  Court  of  Wards  and  Liveries.    That  the  case  of  idiots 
and  lunatics  is  distinguishable;  the  jurisdiction  exercised  in 
Chancery,  as  to  the  first,  being  the  grant  of  an  interest,  and, 
in  the  latter,  the  delegation  of  a  power  conferred  by  Parlia- 
ment.''   De  Manneville  v.  De  MannevUle,  10  Yes.  52* 
Opinion  of  In  the  case  just  cited.  Lord  Eldon  says  that  Mr.  Fon- 

Prindpleof  the  blanque  has  stated  the  principle  very  correctly;  and  he  con- 

jttriidiction. 


or    A    COURT   OF   SQVITY.  101 

cnn  with  Lords  Hardwicke  (a)  and  Thurlow  {b)  in  the  opinion, 
that  the  State  must  of  necessity  phice  somewhere  a  superin-      '^ 
tending  power  over  those  who  cannot  take  care  of  themselves, 
and  that  the  Court  represents  the  King  as  parens  pairim. 


The  Court,  he  sajs  elsewhere  (c),  has  not  the  means  of  acting,  it  can  be  extr- 

«  .     «  •  .  cised  ooly 

except  where  it  has  property  to  act  upon;  because  it  can-  whenthenit 
not  take  on  itself  the  maintenance  of  all  the  children  in  the  P'^P*^^ 
kingdom.    It  is  not,  however,  from  any  want  of  jurisdiction 
that  it  does  not  act;  but  from  a  want  of  means  to  exercise  its 
jurisdiction,  by  applying  property  for  the  use  and  mainte- 
nance of  the  in&nts  {d). 

Lord  Bedesdale  (e)  considered  it  to  be  a  constitutional  opinion  of 
principle,  that  all  powers  in  the  administration  of  justice,  ^,. 
which  are  necessary  in  themselves,  are  vested  in  the  Crown. 
He  thought  it  a  strong  proof  of  the  Crown's  ancient  super- 
intendence of  infants,  that  the  City  of  London  claims  as  an 
immemorial  right,  and  a  right  which  must  have  been  de- 
rived from  the  Crown,  the  care  of  orphans  {g).  That  many 
parts  of  the  constitution  had  an  origin  equally  uncertain. 
That  the  right  of  the  Court  to  act  in  respect  of  property  and 
the  maintenance  of  children,  is  quite  distinct  from  the  ques- 
tion as  to  the  person.  That  the  jurisdiction  of  Courts  of 
Equity  extends  to  the  care  of  the  person,  as  £Eff  as  is  neces- 
sary for  protection  and  education.  That  the  Justices  of 
Wales  exercised  this  jurisdiction  in  their  Courts  of  Chancery, 


(a)  BMer  v.  Freemcm^  Ambl.  the  property  of  inftnts,  and  where 

901.  the  infant  has  property,  it  exercises 

(fi)  Powell  v.  Cleaver  J  2  Bro.  a  juriBdiction  over  the  in£Bait:but 

C.  C.  499.  that  conrt  has  no  power  in  ordi- 

(c)  WeOeeley  v.  Duke  of  Beau-  nary  cases.    If  £100  be  Battled  on 
Jort,  2  RnsB.  21.  the  chOd,  then  the  Court  has  the 

(d)  Lord  Cottenham  is  reported  power,  but  not  else. 

to  have  said  in  the  debate  on  the  (e)  WeUeeky  v.  Duke  of  Beau- 

Custody  of  Infimta*  BUI,  July  18,  fori^  2  Bligh.  N.  R.  124;  See  9 

1839,  that  the  Court  of  Chancery  Mod.  141. 

has  the  general  jnriadiction  over  (g)  Supra,  p.  48. 
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under  a  statute  of  Henry  YIII. ;  and  the  Chancellor  of  Dur- 
ham without  auy  record  of  the  origin  of  hia  authority,  but 
without  question.  He  thought  that  if  there  was  a  suit  re- 
specting property  in  the  Court  of  Exchequer,  as  a  Court  of 
Equity,  to  take  care  of  the  property  belonging  to  an  infinity 
the  Court  of  Exchequer  would  exercise  that  jurisdiction,  as 
incident;  that  is,  it  would  take  care  that  the  property  which 
was  to  be  administered  under  its  jurisdiction,  should  be  pro- 
perly so  administered. 
Power  of  Conrt  The  Court  of  Exchequer  does  (g)  exends^  like  the  Court 
.fE.ehe,..r.    ^f  ciumceiy,  s  generd  power  of  sppdiitiiig  gontii...  «>d 


ordering  maintenance  for  infiints,  where  there  is  a  suit 
pending. 
The  jarisdic-         While  the  military  tenures  existed,  the  law  provided,  in 
with  necesfity.   most  cascs,  for  the  guardianship  of  children  who  had  real 

property.  On  the  abolition  of  those  tenures,  the  fiither  was 
empowered  to  appoint  guardiaiis  for  Iiis  children;  but  where 
he  faQed  to  exercise  his  power,  die  children  were  left  unpro- 
tected. From  the  period  immediately  succeeding  the  abo- 
lition,of  the  military  tenures,  that  is,  from  the  earliest  period 
at  which  any  additional  protection  could  be  at  all  generally 
desired,  we  find  that  the  Courts  of  Equity  haye  interposed; 
and  this  seems  a  sufficient  constitutional  foundation  for  the 
practice,  even  without  the  aid  of  ai^nments  derived  fifom  still 
more  ancient  times  (A). 

(ff)  Bmum  v.  Mau^,  1  Yo.  &  a  complaint^  (a.  d.  1302),  by  Tho- 

J.  196;  Baa  v.  Starer,  1  Yo.  &  maa,  Dake  of  Gloucester,  that  he 

C.  666;  iSfymone  y.  Simons,  2  Yo.  Si  has  been  ousted  of  the  possesnon  of 

C.  1;  JVhitdock  y.  Fmeh,  3  Yo.  certain  laads^  the  custody  of  which 

&C.72i;  Ode  Ex  parte  Whitehead,  had  been  committed  to  him  by  the 

2  Yo.  &  J.  243.  King,  as  goardiao  in  chivaliy.    At 

(h)  Among  the  ancient  bills  in  p.  15,  (about  ▲.  d.  1^122),  the  com- 
Chanoezy,  prefixed  to  Vol.  I.  of  the  mittee  of  a  city  orphan  complains 
Calendar  of  Proceedings  in  Chan-  that  the  infant,  having  «ffiimfi^ 
eery  daring  the  reign  of  Queen  himselfto  the  daughter  of  the  plain- 
Elizabeth,  published  by  the  Record  as,  has  been  drawn  away  by  his 
Gommiiwion,  may  be  found  at  p.  1,  own  mother,  and  is  detained  with  a 


■,yy 
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Where  a  suit  k  institnted  for  the  diiectioii  of  the  Court  Whateon^- 

tutetwtrdof 

in  relation  to  the  estate  or  person  of  an  infant  and  for  his  court 
benefit,  or  for  the  administration  of  property  in  which  he  is 
interested^  the  infisuit,  whether  he  be  phiintiff  or  defendant, 
becomes  a  ward  of  court  the  instant  that  the  bill  is  filed  (i). 
In  this  character,  he  is  considered  to  be  under  the  particular 
care  ci  the  Ciourt;  and  he  is  equally  entitled  to  its  protec- 
tion, whether  he  is  under  the  immediate  tutelage  of  a  father, 
a  statutory  or  common  law  guardian,  or  of  a  guardian  ap- 
pointed by  the  Cionrt  j  for  tiie  Court  does  not  assume  to 
itself  the  actual  guardiaDship  of  infimts. 

Persons  desiring  to  call  in  the  authority  of  the  Court  for  Expedient  for 

view  to  many  him  to  another  per-  No  inferenco  can  be  dnwn  from 

son,  and  prays  that  the  infiint  may  the  irregular  prooeeduigs  of  ancient 

be  produced.     At  p.  31,  (temp,  times,  when  grievances  of  every 

Hen.  VI.),  a  man  complains  that  kind  were  pressed  upon  the  Chan- 

W.  A.  broke  into  his  house  at  cellor's  attention.    In  the  reign  of 

midnight  and  took  away  Anne,  Queen  Kliitabeth,  (Calendar,  YoL 

his  daughter,  and  one  of  his  heirs,  1,  p.  406),  we  find  the  case  of  Hiff- 

bdng  within  the  age  of  twelve  son  v.  Worfyehe,  in  which  a  mes- 

jears  and  in  his  ward,  whose  mar-  suage,  cottage,  and  land,  late  the 

rii^  of  right  to  him  pertained,  estate  of  N.  R.  deceased,  had  upon 

and  wedded  her  against  the  will  of  his  death,  descended  to  R.  R.  his 

him,  her  &ther,  and  all  her  friends,  son,  a  minor,   and  the  plaintiff 

thereby  preventing  the  pluntiff  filed  a  bill,  claiming  to  be  his  guar- 

from  having  the  profit  and  avail  of  dian  as  uncle  by  the  mothei^s  side, 

her  marriage,  for  which  he  might  In  the  case  of  Huberd  v.  Perle, 

have  had  200  merks  in  money.  (Id.  p.  417)}    the   wardship   of 

At  p.  86,  (8  Edw.  4),  it  appears  an  in&nt  was  claimed  in  respect 

that  two  infant  wards  of  the  King  of  two  closes  of  land  held  of  the 

being  detained  by  Sir  James  Ha-  plainUffby  knight's  service.  Then 

lyngton  and  Sir  John  Hudelston,  are  also  several  bills  against  guar- 

the  detainers  were  committed  to  dians  in  socage  or  by  custom,  for 

the  Fleet  by  the  Chancellor,  by  an  account  of  issues  and  profits. 

advice  of  the  justices^  sexjeants  at  See  Wal/brd  v.  Moti^  a.  d.  1690, 

law,  the  attorney,  and  others  de  (Id.  p.  298);  Sharp  v.  TuU,  a.  d. 

ctmrilio  domini  regity  in  the  Ex-  1586,  (Id.  p.  96);  SeweU  v.  Bar- 

chequer  Chamber.    All  these  cases  re(f,  a.  n.  1694,  (Id.  p.  89). 
are  prior  to  the  establishment  of       (t)  Bi^kei  v.  Science,  Appendix 

the  Court  of  Wards  and  Liveries.  I.^.  Ambl.  302,  n. 
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making  a  ward 
of  court 


Coart  appoints 
guardian, 
where  salt 
pending. 

On  petition 
without  suit 


Right  of  guar- 
dianship deter- 
mined on  pe- 
tition. 


the  protection  of  an  infant^  have  resorted  te  the  expedient  of 
settling  a  small  sum  of  money  upon  him^  in  order  to  give  the 
Court  jurisdiction^  (it  seems  that  dElOO  would  be  sufficient)^ 
and  of  filing  a  bill  for  the  due  administration  of  the  pro- 
perty (*). 

The  mere  filing  of  a  bill  against  an  infant^  unless  it  be  for 
the  purposes  mentioned  above^  does  not  make  him  a  ward  of 
Court  (/). 

The  Court  of  Chancery  or  the  Court  of  Exchequer  will  ap- 
point a  guardian  for  infants  who  have  no  father  or  testa- 
mentary guardian,  where  a  suit  is  pending  for  the  adminis- 
tration of  property  in  which  the  iufSemts  are  interested;  or 
the  Court  of  Chancery  will  appoint  without  suit,  upon  a  pe- 
tition being  presented  for  that  purpose  (m).  In  the  latter 
case,  however,  the  infants  do  not  become  wards  of  Court  by 
the  mere  appointment  of  a  guardian. 

Mr.  Hargrave  has  stated  (n)  that  the  first  case  to  be  found 
t>f  a  guardian  appointed  by  the  Chancellor,  on  petition,  with- 
out bill,  was  in  1696,  in  the  case  of  Hampden;  and  the 
practice  is  now  fully  established  (o).  The  present  writer  is 
not  aware  of  any  instance  of  the  appointment  of  a  guardian 
by  the  Court  of  Exchequer^  on  petition  without  suit. 

Where  a  testamentary  guai^dian  has  not  acted,  and  de- 
clines to  act,  a  guardian  may  be  appointed  on  petition  {p). 
The  right  to  guardianship  may  also  be  determined  on  pe- 
tition (g^). 


(i)  See  Law  Magazine,  Vol.  24, 
p.  279. 

(I)  Hughes  v.  Scimce,  Appen- 
dix I. 

(m)  See  Seton  on  Decrees,  277, 
278. 

(n)  Supra,  p.  97. 

(o)  See  MeUish  v.  De  CostOy  2 
Atk.  14;  ViUareai  v.  MeUUh,  1 
West,  299;  S.  C.  2  Swanst.  633, 
n.;  S.  C,  Ex  parte  Birchell,  3 
Atk.  813;  Ex  parte  Ckampn^,  1 


Dick.  350;  Ex  parte  SaUer,  2  Dick. 
769;  S.  C.  Bro.  C.  C.  500;  Cbrte 
V.  Tottenham,  1  Ba.  &  Be.  CO. 

(  p)  Ex  parte  Champn^,  1  Dick. 
350;  aKe^e  v.  Ow^,  1  Sch.  & 
Lef.  100. 

(^)  ^re  V.  Omnless  ofSkafies- 
hwry,  2  P.  W.  120;  Tinhorn  v. 
Lennard,  2  Bro.  P.  C.  539;  & 
parte  Earl  ofllehestery  7  Ves.  348 ; 
Ex  parte  Jordan,  1  Dick.  294. 
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Where  a  suit  is  pending,  a  goardian  of  the  per$on  only  is  Guaidiin  of 
appointed,  the  estate  bemg  under  the  direction  of  the  Conrt. 
Where  no  suit  is  pending^  the  guardian  is  appointed  for  the  — of  penoo  and 

estate* 

penon  and  estate.    Unless  the  petition  for  a  guardian  alleges  Q^^^^i^^  ^^^ 
that  the  in£ant  has  some  estate,  real  or  personal,  or  is  a  peti-  appointed 

'  '^  *  where  no  ee- 

tion  under  the  Marriage  Act  (r) ;  there  being  no  interest  to  tate. 
protect^  and  no  object  which  the  Court  can  take  notice  ofj  no 
guardian  will  be  appointed  («). 
Where  a  guardian  has  been  appointed  bj  the  Court,  either  Oaaidian  ap- 

poiDled  by 

-with  a  suit  pending  or  without  suit,  his  rights  and  duties  Court, 
with  regard  to  the  person  of  the  infant  are  the  same  with  His  powers  •• 
those  of  other  guardians,  and  continue  during  minority. 

With  regard  to  the  infant's  property,  it  seems  that  formerly,  —u  to  proper* 
where  the  in£Euit  was  entitled  to  real  estate,  the  appointment 
of  a  guardian  was  thought  sufficient  without  the  appointment 
of  a  receiver;  that  is,  a  guardian  in  the  nature  of  a  receiver  Fpnnerly  wu 

in  nature  of  a 

was  iq[ipointed  (/),  and  where  a  separate  receiver  was  thought  reoeirer. 
necessary,  an  order  for  a  receiver  has  been  made,  on  peti- 
tion (fi).    But  it  has  since  been  held  that  the  Comrt  has  no  ReeeiTer  can 

be  appointed  os 

jurisdiction  to  appoint  a  recdver  unless  upon  a  bill  filed  (a?),  bill  only. 
Lord  Eldon  said,  in  Ew  parte  Mauntfort,  that,  if  a  receiver  so 
appointed  were  to  embezzle  the  rents,  it  was  questionable 
whethei^  the  Court  would  have  jurisdiction  to  commit  him. 
The  same  doubt  would  of  course  apply  to  a  guardian  appoint-  Guardian  ap- 
ed without  suit ;  and  where  there  is  a  suit,  it  is  usual  to  ap-  ont  suit,  can- 
pdnt  a  recdver  for  the  maiuigement  of  the  property  (y),  and  "''  "-'^ 
the  receiver  is  seldom  the  same  person  with  the  guardian, 
although  it  has  happened,  that,  where  there  were  three  guar- 

(r)  See  the  chapter  on  Marriage,  (x)  Ex  parte  Whitfleld,  2  Atk. 

in/ra.  315;  Anon.  1  Atk.  489;  S.  C.  1 

(«)    Eb  parte  Becher^  1   Bro.  West  347;  Eg  parte  Momtfortj 

C.  C.  565.  15  Yes.  445. 

(t)  See  Set.  Dec.  279;  Re  Man,  (y)  A  receiver  may  be  appointed, 

lb.  382;  Ee  PaUan,  lb.  283.  though  not  prayed  for  by  the  bill. 

(tf)  Ex  parte  Odel,  cited  2  Atk.  MS.  case,  cited  2  Madd.  Ch.  Pr. 

115.  290. 
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Merely  reoei?ea 
maintenance. 


It  may  safely 
be  paid  to  him. 


Whether  he 
could  enforce 
payment,  ^iit- 
ryt 


Cannot  g:nmt 
leaaca. 


Common  refer- 
ence for  guar- 
dian and  main- 
tenance. 


dians^  one  of  them  was  also  appointed  receiver.  It  is  not 
easy  to  see  any  objection^  in  principle^  to  the  union  of  the 
offices  of  guardian  and  receiver  in  the  same  person.  Gene- 
rally speaking,  where  there  is  an  application  for  a  guardian, 
maintenance  is  also  applied  for;  and  the  guardian  merely 
receives  what  is  awarded  by  the  Court  for  maintenance,  and 
applies  it  for  the  infimt's  benefit.  If  there  is  a  suit  pending, 
the  guardian  receives  this  allowance  from  tiie  receiver  or 
some  other  officer  of  the  Court.  If  there  is  no  suit  pend- 
ing, an  executor  or  trustee  or  other  person  in  whose  hands 
the  property  of  the  infEuits  may  be,  is  safe  in  paying  to 
the  guardian,  if  he  thinks  fit,  the  annual  sum  which  has 
been  ordered  by  tiie  Court ;  or  if  the  whole  proceeds  of  a 
amall  real  estate  have  been  ordered  to  be  applied  for  main- 
tenance, the  tenants  are  safe  in  attorning  to  the  guardian. 
But  it  has  been  observed  by  Sir  L.  ShadweU,  Y.  C.  (y),  that 
the  order  of  the  Court  for  maintenance  out  of  an  in£Buif  s 
fimhold  estate,  discharges  the  party  making  the  payment, 
to  the  extent  only  of  the  allowance  made.  K  an  executor 
or  administrator,  or  tenants,  should  resist  the  guardian's  an- 
tiiority,  it  does  not  appear  that  he  could  compel  payment 
without  filing  a  bill. 

The  guardian  cannot  grant  leases  of  the  in&nt^s  estate, 
without  the  sanction  of  the  Court,  which  should  be  applied 
for  on  petition;  when  a  reference  will  be  granted  to  inquire, 
whether  it  will  be  for  the  iufSeinf  s  benefit  that  such  leases 
should  be  made  {z). 

The  common  order  is  (a)  for  a  reference  to  the  Master  to 
approve  of  a  proper  person  or  persons  to  be  appointed  guar- 
dian or  guardians  of  the  person,  or,  if  there  be  no  suit,  of  the 
person  and  estate,  of  the  petitioner  during  his  minority ;  for 
which  purpose  the  Master  is  to  be  attended  by  all  proper  par- 


{y)  Ex  parte  Stariie,  3  Sim.       (a)  Set.  Dec.  277;  and  see  Ap- 
399.  penduL  II. 

(*)  See  1  W.  4,  c.  65. 
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tiet;  and  he  ia  to  mentioii  the  infimt^B  age  and  tixctome,  and 
leiatiyes;  on  what  evidence  or  gronnds  any  persons  ore  ap* 
proved  of  as  goardians ;  vhat  maintenance  should  be  allowed 
fi>r  the  infantj  from  what  past  period  and  out  of  what  fond. 

Whesfe  a  report  is  made  under  an  cxdet  of  reference  for  Proeeedingi. 
the  Master  to  approve  of  a  goardian,  make  an  allowance  fiur 


nffyr^iyniL^AA  and  the  like;  ezoeptions  do  not  lie  to  such  Noexeeption 

*A      ■■■!   II  MJ 

a  report  (4)^  for  the  Master  only  i^proTCS  of  persons  as 
guardians^  and  does  not  appoint  them;  but  the  report  is 
stated,  and  broof^t  before  the  Court  by  petition;  and  the  Confinneci  on 

potitioii* 

Court  will  oonfixm  or  vary  it,  aoo(»ding  as  it  coincides  in  or 
differs  from  the  opinion  of  the  Master.  Such  reports  have 
been  confirmed  on  motion  (c),  but  thepractioe  is  irr^^ular  {i). 
But  exceptions  will  lie  to  the  Master's  report  of  the  ap-  Exoepdoni  to 

m  •        e  \      it       t     -wr  tt  -A     appointinoiit  of 

pointmeBt  of  a  receiver  {e) ;  for  the  Master  actually  appomts  leceiver. 
that  officer,  and  does  not  merely  approve. 
A  receiver  having  been  appointed  of  the  estates  of  infant  Now  appoint. 

moiit  01  receiT* 

plaintiffii,  and  some  fmrthear  freehiM  property  having  after-  er  for  addi- 
wards  descended  to  them,  an  cnrder  was  made  on  their  peti-   ^^     property. 
tion,  that  the  receiyer  already  appointed,  should  be  appointed 
receiver  of  the  rents  and  profits  of  the  real  estate  which  had 
descended  to  the  said  plaintiffs,  with  the  usual  direction  as  to 
the  allowance  of  a  salary  to  the  receiver,  who  was  directed  to 
give  further  security  to  be  allowed  by  the  Master  duly  to 
account;  and  the  tenants  were  to  attorn,  and  to  pay  their 
rents  in  acrear  and  growing  rents,  to  such  receiver  {g). 
It  has  been  laid  down,  that,  where  guardians  are  appioyed  Lawaa  to  re- 

oosniiAiicot* 

of,  it  should  be  stated  (A)  whether  such  guardians  are  willing 
to  enter  iuto  a  recognisance  before  the  Master,  duly  to  ac* 


(h)  Price  v.  8kaw^  2  Dick.  732 ;  («)  See  Set.  Dee.  321. 

&jMrte2ViGM&,lBio.C.C.877.  (J)  MS.  eme^  eited  1  Smifh't 

(c)  Ckwendith  v.  Mercer^  6  Yes.  Ch.  Practice,  632. 

195,  n.  (A)  1  Turn.  Pract.  387;  1  Turn. 

(<0  QrcmwM  v.  QremnweU^  Id.  &  Yen.  076;  Seton  on  Decrees, 

190.  280, 28i. 
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count  for  such  part  of  the  infantas  fortune  as  shall  come  to 
their  hands^  as  the  Court  shall  direct ;  and  that  the  guardian 
must  enter  into  such  recognisance;  that  it  must  be  with 
two  sureties  {k),  and  that  it  must  be  conditional^  that  he 
shall  not  permit  or  suffer  the  infant  to  many  without  the 
consent  of  the  Court.  Under  special  circumstances,  the 
form  has  been  altered,  so  as  to  provide  only  against  the  mar- 
riage of  the  infant  without  leave  of  the  Court,  by  the  consent, 
privity,  or  contrivance  of  the  guardian.  It  has  also  been 
stated  that  the  recognisance  should  be  vacated  when  the  in- 
fant comes  of  age,  and  the  guardian  has  settled  his  accounts 
with  him,  and  that  an  order  for  that  purpose  will  be  made 
on  application  to  the  Court  by  a  petition. 

But  according  to  the  modem  practice,  no  recognisance  is, 
in  fact,  entered  into  by  guardians  of  the  person,  appointed 
where  a  suit  is  pending. 
Modem  prtc-         Guardians  of  the  person  and  estate,  appointed  on  petition 

tice  A8  to  reoog-       ...  .      ,  .  .  . 

Diunoei.  Without  smt,  are  required  to  enter  mto  recognisances  to 

account,  but  without  any  restriction  as  to  marriage.  The 
personal  recognisance  of  the  guardian  is  sometimes  deemed 
sufficient,  but  it  is  more  usual  to  take  sureties.  The  recog- 
nisances extend  to  the  whole  amount  of  the  capital  of  the 
infant's  personal  estate,  and  two  years'  income  of  his  real 
estate,  if  any.  The  recognisances  ought  to  be  vacated  when 
the  infant  comes  of  age.  There  is  scarcely  any  instance  in 
modem  times  of  an  account  being  taken  in  the  Master's  office 
against  a  guardian  without  suit;  but  it  has  been  laid  down 
that  guardians  and  receivers  are  obliged  to  account  on  appli- 
cation by  petition  or  motion,  being  bound  by  recognisance 
to  account  regularly,  or  whien  called  on,  and  being  considered 
as  officers  of  the  Court  (Q. 

Where  guar-         The  Coui^t  will  appoint  a  guardian  not  only  without  suit^ 

(i)  Dr*  Da/Ms  case,  1  P.  W.    As  to  the  manner  of  taking  ac- 
698;  2  P.  W.  112.  counts  in  Ireland,  see  Gen.  Rules, 

(0  In  n  Burle,  1  Ba.  &  B.  74.    Aug.  6, 1804;  2  Scho.  &  L.  732. 
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but  without  a  reference^  where  the  property  of  the  infant  dian  appointed 

.    -»     .      .  ,•  ,  .  •  ^      ^  •  ^  without  refer* 

or  infanta  la  small,  as  where  it  consists  of  a  pension  of  enco. 
iElS  during  minority  (m) ;  but  this  exemption  has  been  re- 
fused to  infieaits  whose  property  did  not  exceed  jE1500(n), 
and  to  an  infEoit  whose  property  oonsiErted  of  a  rent-charge 
of  iE150  per  annum  {o) ;  it  has,  however,  been  allowed  in  the 
ease  of  an  infant  entitled  to  fireehold  property  of  the  annual 
Talue  of  iE80  {p).  Guardians  appointed  under  such  drcum- 
stances  mnrt  give  the  usual  security  to  acoo«nt. 

Infants  above  the  age  of  fourteen  have,  on  various  occa-  Where  choien 
sions,  been  allowed  to  choose  their  guardians  in  court,  and 
the  Court  has  appointed  such  persons  to  be  guardians  with- 
out a  reference  {q).    But  where  an  infant  above  the  age  of 
fourteen  by  deed  appoints  a  guardian  for  himself,  if  he  has 
no  socage  lands,  it  seems  that  the  appointment  will  be  bad ; 
and  even  if  he  has  socage  lands,  such  appointment  will  not  Reference  not- 
supersede  the  duty  and  authority  of  the  Court,  and  a  refer-  T^^l^^f 
ence  for  a  guardian  will  be  ordered  on  petition  (r).  inSnt     "  ^ 

Although  a  man  cannot  appoint  testamentary  guardians  Guardian  nom- 
for  a  natural  child;  yet,  if  he  nominates  guardians  by  his  will,  ral  child. 
the  Court  will  generally,  without  reference,  grant  the  guar- 
dianship to  the  persons  whom  he  has  nominated,  or  to  such 
of  them  as  consent  to  imdertake  the  office,  and  are  not  ob- 
jected to  (#).  But  in  the  case  of  Elwes  v.  Canst,  Sir  John 
Leach,  V.  C,  beld,  that  a  reference  was  necessary  (/).    But  A  firm  wiu  not 

be  appointed. 

(m)  In  re  Jone$^  1  Rubs.  478;  (r)  Ea!  parte  Watkint,  2  Vee. 

nee  16  Yes.  267.  470;  and  Mr.  Loeke^^s  cote  there 

(»}  &  parte  Wheeler,  16  Yes.  cited;  Curtis  v.  Eippon,  4  Madd. 

266.  462. 

(o)  Eg  parte  Jawian,  1  Jac.  &  (s)  Pedhamr.Peckham,  2  Cox, 

W.306.  46;    Ward  r.  St.  Paul,  2  Bro. 

(p)  Eg  parte  Jaektfm,  6  Sim.  C.  C.  683;  Chatteris  v.  Young,  1 

212.  J.  &  W.  106;  Barry  v.  Bany,  1 

(q)  Ez  parte  Edwards,  3  Atk,  Molloy,  210. 

619;  In  re  Man,  Seton  on  Decrees,  (t)  1  Madd.  Ch.  Pr.  436 ;  where 

282;  see  p.  78,  supra.  it  is  suggested  that  this  was  done 
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where  a' man  appointed  ''the  house  of  Messrs.  A.,  B.  &  C!o/' 

to  be  guardians  to  his  natural  children^  the  Master  of  the 

BoUs  said  that  he  could  not  appoint  a  partnership  guardians, 

and  referred  it  to  the  Master  to  approve  of  a  guardian  (ti). 

Whether  father      As  the  Court  will  not  appoint  a  guardian  for  an  in£Euit  who 

child  will  be      has  uo  property  {x),  a  putative  father  will  not  be  appointed 

appointe  ;         guardian  of  his  illegitimate  child^  having  no  property^  unless 

he  makes  a  settlement  upon  him  (y),  and  he  has  no  absolute 
right,  imder  any  drcnmstances,  to  daim  the  guardianship. 
A  woman  devised  her  real  estate  to  her  natural  daughter, 
and  named  her  own  sister  executrix  and  guardian,  and  died. 
The  fiftther  owned  the  child,  and  took  her  from  schooL  In  a 
contest  which  arose  between  the  father  on  the  one  hand,  and 
the  mother's  sister  and  afterwards  the  executrix  of  the  sister 
on  the  other,  the  Master  reported  that  the  executrix  was  a 
proper  person  to  lunee  the  care  of  the  child.  But  as  it  ap- 
peaied  that  .the  father  had  shewn  much  seal  for  the  inter- 
ests of  the  child,  the  Court,  although  it  ordered  her  to  be 
placed  at  a  proper  school,  yet  did  not  think  fit  to  take  the 
care  of  her  from  him,  but  directed  the  sum  allowed  for  her 
mamtenanee  and  education  to  be  paid  to  him ;  upon  condi- 
tion, however,  that  he  should  pay  the  costs  of  the  application 
on  behalf  of  the  exeeutrix  of  the  iufSmf  s  axmt,  and  should 
allow  her  to  have  proper  access  to  the  infaEut  (z). 


—whether  mo-      In  another  case  (a),  where  illegitimate  daughters  took 

considerable  fortunes  under  theur  father's  will,  the  mother 
applied  for  the  office  of  guardian,  but  another  person  was 
appdnted. 

Informal  nomi-      A  fetther  having  nominated  a  guardian  for  a  legitimate 

because  the  Dvke  of  Norfolk,  a  (t)  Ordr.BlaekeU,  9  ^Lod.  116; 

Roman  Catholic,  was  one  of  the  Reg.  lab.  1718,  B.  fo.  245;  Reg. 

peiBons  nominated.  lib.  1724^  B.  fo.  23;' see  p.  67, 

(«)  De  Mtuar  v.  ly&iif,  4  Yes.  iupra, 

644.  (a)   CbMffow  v.   Fiment,  Jac. 

(«)  SuprOf  p.  105.  268. 

Of)  1  Madd.  Ch.  Pr.  432,  n. 
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childj  by  a  will  not  duly  execated  for  that  purpose^  the  per-  mHou  by  father 
son  so  nominated  was  appointed  guardian  by  the  Court  of 
Exchequer  witiiout  a  reference  (i). 

Where  guardians  are  appointed  by  the  Courts  the  office  The  offioe  de- 
determines  by  the  death  of  one  of  them,  and  does  not,  like  death°of  any. 
testamentary  guardianship,  suniye  to  the  others  (c);  but 
the  survivors  will  be  appointed  without  a  reference  (d). 


On  the  marriage  of  a  mother  or  other  female  who  has  been  Bymaniageof 

female  gwur~ 

appointed  guardian  to  an  infant,  it  is  a  matter  of  course  to  dian. 
appoint  a  new  guardian  (e);  for  she  is  no  longer  mdjurigj  and 
has  become  liable  to  be  controlled  by  her  hiisband;  but  she 
is  at  liberty  to  go  before  the  Master  to  propose  herself  as 
guardian.  It  seems  to  follow  from  these  prindples,  that  the 
marriage  of  a  female  who  is  one  of  several  guardians,  would 
put  an  end  to  the  whole  guardianship. 


Where  a  married  woman  is  appointed  guardian,  payment  Payment  to 

m  •ii'a_:]<ii  t  .v  ieparate  receipt 

CH  money  will  be  ordered  to  her  upon  her  separate  receipt  (;)•  offemeguar- 

Persons  residing  out  of  the  jurisdiction,  will  not  be  ap-  q^^^^^  ^^^^ 

pointed  goardisns;  for  there  must  be  some  one  answerable  to  ^;?^''5^. 

^  within  junadic^ 

the  Court  (A).    Where  infants  reside  beyond  the  jurisdiction,  tion. 


some  one  residing  in  this  country  will  be  appointed  to  act 
as  guardian,  even  though  the  fether  is  alive ;  and  the  allow- 
ance fixr  maintenance  will  be  paid  to  such  guardian  (t). 

It  has  been  said,  that  if  a  minor  above  the  age  of  fourteen.  Whether  guar. 

£aii  giyen  htvito 

being  free  from  custody,  is  not  willing  to  receive  a  new  guar*  after  fourteen. 
dian,  no  court  woidd  appoint  a  guardian  unless  ad  Utem  {ky. 
But  there  is  no  authority  for  this  statement,  and  the  incon^ 
venience  would  be  so  great,  that  where  there  is  property,  the 

(()  Hail  V.  Storer,  1  Yo.  &  (A)   Logm  v.  Fairlee,  Jacob. 

C.  656.  193. 

(tf)  Bradshaw  ▼.  Bradihaw^  1  (•)  Ibid.;  and  see  Stephmi  v. 

RuBB.  528.  James^  1  M.  &  K.  627;  Ldhm  y. 

(d)  BaU  V.  JaneSf  2  Sim.  41.  HaO,  7  Sim.  141. 

(e)  Anon.  8  Sim.  346;  In  re  {k)  Harris  on  Just.  Inst,  Lib.  1, 
OarmaU,  1  Bea.  347.  tit.  23,  s.  2,  cited  2  Bjrth.  Free. 

(y)  WaUit  y.  Campbell^  13  Vw.    306,  n.,  r^eis  to  Yanghui,  186. 
617. 
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Little  attention 
paid  to  mother 
or  gtiardian  in 
■ocage. 


Grandmotber 
preferred  to  on* 
de. 


Court  would  undoubtedly  take  care  that  the  infant  was  pro- 
perly educated^  even  after  the  age  of  fourteen  {I). 

Notwithstanding  the  statement  of  Lord  Yaughan^  that 
guardianship  in  socage  cannot  be  declined^  and  notwith- 
standing Lord  Hardwicke's  account  of  the  mother's  natural 
guardianship^  the  Courts,  in  appointing  a  guardian,  attach 
very  little  practical  importance  to  guardianship  in  socage  or 
to  the  mother's  rights,  and  they  are  not  prevented  from 
directing  a  reference  for  a  guardian,  by  the  existence  of  a 
guardian  in  socage,  or  of  a  mother,  or  of  a  person  who  unites 
both  characters.  K,  indeed,  a  mother  or  other  person  claim- 
ing as  guardian  in  socage  should  oppose  the  petition  for  a 
guardian,  probably  the  Court  would  not  interfere  with  the 
guardianship  of  an  infant  under  fourteen,  unless  misconduct 
were  imputed  to  the  guardian. 

The  mother  and  other  near  relatives  have  the  first  claim 
upon  the  attention  of  the  Master  in  his  selection  of  a  guar- 
dian. 

In  a  certain  case  (i»),  exceptions  were  taken  to  the  Mas- 
ter's report;  because  he  had  approved  of  the  maternal  grand- 
mother, as  guardian  of  the  infimt  plaintiffs,  (their  father 
having  intimated  a  wish  to  that  effect),  preferably  to  a  pater- 
nal uncle  and  another  friend  on  the  father's  side,  who  was 
also  the  father's  executor.  The  two  last  would  have  received 
the  children  into  their  houses  without  any  expense  to  the 
children,  which  the  grandmother  did  not  propose  to  do. 
They  were  also  in  more  prosperous  circumstances;  and  it 
was  ui^ed  that  it  would  be  more  beneficial  for  the  infants  to 
have  one  of  them  for  a  guardian.  Lord  Hardwicke  said, 
"  I  cannot  help  that ;  the  law  in  this  case  would  make  her 
guardian  of  socage  land,  like  a  father  or  mother.    She  is  loco 


(0  Cowell,  Inst.  tit.  23,  8.  4. 

(m)  Hunter  v.  Choemar  Macrae^  17  Oct.  1738;  6  Hill  MSS.  46. 
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parentis,  and  nature  speaks  the  thing.  The  exception  must 
be  oyerroled/' 

Where  testamentary  guardians  are  desired  by  the  will  to  On  attainder  of 
take  the  adyioe  of  a  certain  person  in  the  education  of  the  seai  ai^ointi^ 
infant^  and  such  person  is  attainted ;  this  superintendency 
derolyes  upon  the  Great  Seal,  which  may  appoint  new  ad* 
▼ifler8(ii). 

Where  a  man  devised  the  guardianship  of  his  child  to  his  So  on  diaagroe* 

nicnt  betwoen 

wife  and  A«,  but  if  his  wife  should  many  again,  then  the  penom  intmat. 
wife  and  A.  to  fix  upon  another  guardian;  the  wife  did  mar-  ^"^ 

ry  again,  but  would  not  agree  with  A.  to  choose  another 
guardian;  it  was  resolved,  that  it  devolved  upon  the  Court 
of  Chancery  to  appoint  a  guardian  (o). 

In  the  case  of  Laig  Tegnham  v.  Lennard{p),  a  man  wimk  grand. 

fiitiior  profinrtd 

had  married  a  Roman  Catholic  lady,  and  died  leaving  her  to  mother. 
€9icemte  of  a  son.  On  his  death  bed,  he  expressed  a  wish 
that  his  own  father  should  luring  up  the  child  as  a  Protest- 
ant. When  the  boy  was  in  his  seventh  year,  the  grand- 
father, to  whose  estates  he  was  heir-apparent,  applied  to 
the  Court  to  remove  the  infant  firom  his  mother.  Lord 
Chancellor  Macclesfield,  considering  it  incumbent  on  the 
Court  to  take  care  that  the  infitnt  was  brought  up  as  a  Pro- 
testant, appointed  as  guardian  a  person  named  by  the  grand- 
fiEitlier,  who  was  veiy  old  and  imwilling  to  take  the  trust 
upon  himself.  The  House  of  Lords,  on  appeal,  appointed 
the  grandftther  guardianji  because  a  stranger  was  not  so 
proper  to  be  intrusted  with  the  office. 

The  Court  nev^  appoints  a  guardian  for  a  female  infant  Ooardlan  not 
after  marriage,  nor  discharges  an  order  for  a  guardian  be-  f j^^e  after 

mamage. 

(«)  Duke  cf  Beaufort  v.  JB«tjf,  {p)  4  Bro.  P.  C.  302 ;  S.  C. 

1  P.  W.  706.  dted  2  Atk.  316;   Barnard.  139. 

(o)  Darqf  v.  Lord  HMomen^  The  report  in  9  Mod.  40,  is  incor- 

Triiul72A,  by  Loid  King,  1  P.  W.  rect.  Supra,  p.  84. 
704»n. 

I 
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cause  of  marriage  {q) ;  probably^  because  the  marriage  of  a 
female^  if  valid  of  its  own  force  supersedes  guardianship. 

The  Court  of  Chancery  also  has  the  power  of  appointing 
guardians  of  the  person  under  the  Marriage  Act^  for  the  sin- 
gle purpose  of  consenting  to  the  infant's  marriage  (r). 

(q)  Roach  v.  Gtirvany  1  Ves.  160. 

(r)  See  the  Chapter  on  Marriage,  infra. 
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CHAPTER  XII. 


JURISDICTION  OF  COURTS   OF  EQUITY  OVER  GUARDIANS. 

XH£  Courts  of  Equity  will  not  only  appoint  gaardianB  Oeoenajarif- 
where  there  are  none  already^  but  will  also,  if  the  infants  be 
made  wards  of  Court  by  the  institution  of  a  suit,  assist,  con- 
trol^  and,  in  many  cases,  remoye  existing  guardians  upon 
cause  shewn. 

The  principles  upon  which  they  act  in  all  matters  belong- 
ing to  this  jurisdiction,  (except  those  relating  to  marriage, 
which  require  a  separate  discussion),  are  now  to  be  con- 
aidered* 

The  decisions  of  the  Courts  have  been  influenced  firom  sutntes  m  to 
time  to  time  by  the  state  of  the  legialatiye  proyisions  re-      ^ 
garding  the  holders  of  certain  opinions  on  Religion :  of  these 
proyisions,  therefore,  a  brief  notice  must  be  giyen  (a). 

By  stat.  9  &  10  W.  8,  c.  82,  persons  educated  in  or  haying  Denying  the 
at  any  time  professed  the  Christian  Religion  within  this  iigi"!!*"  ^' 
realm,  who  should  by  writing,  printing,  teaching,  or  ad- 
vised speaking,  deny  the  Trinity,  or  the  diyine  authority  of 
the  Scriptures,  or  the  truth  of  the  Christian  Religion,  were^ 
upon  a  second  conyiction,  disabled,  (among  other  things), 
firom  being  the  guardians  of  children.  The  stat.  58  Geo.  8, 
c.  160,  repealed  this  enactment,  so  far  as  regards  the  de- 
nial of  the  Trinity. 

(a)  See  also  p.  88,  supra, 
i2 
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Popish  edaca- 
tioD  forbidden; 


— but  DOW  tole- 
rated. 


Sending  child 
abroad  for  Po- 
pish education. 


Penalties. 


Disabilities. 


Relief  act 


By  the  old  laws  against  Papists  (i),  they  were  totally  dis- 
abled from  giving  their  children  any  education  in  their  own 
religion,  either  in  England  or  abroad. 

But  by  stat.  81  Geo.  3,  c.  32,  Roman  Catholic  schools  are, 
under  certain  regulations,  tolerated  in  this  country. 

Blackstone  gives  the  following  account  of  the  enactments 
against  sending  cliildren  abroad  to  be  educated  as  Boman 
Catholics  (c) : — 

''  It  is  provided  {d)  that  if  any  person  sends  any  child  under 
his  government  beyond  the  seas,  either  to  prevent  its  good 
education  in  England,  or  in  order  to  enter  into  or  reside 
in  any  popish  college,  or  to  be  instructed,  persuaded,  or 
strengthened  in  the  popish  religion ;  in  such  case,  besides 
the  disabilities  incurred  by  the  child  so  sent,  the  parent  or 
person  sending  shall  forfeit  £100  {e) ;  which  shall  go  to  the 
sole  use  and  benefit  of  him  that  shall  discover  the  offence. 
And  if  any  {g)  parent  or  other  shall  send  or  convey  any  per- 
son beyond  sea,  to  enter  into,  or  be  resident  in,  or  trained 
up  in  any  priory,  abbey,  nunnery,  popish  university,  college 
or  school,  or  house  of  Jesuits  or  priests,  or  in  any  private 
popish  fiunily,  in  order  to  be  instructed,  persuaded,  or  con- 
firmed in  the  popish  religion ;  or  shall  contribute  anything 
towards  their  maintenance  when  abroad,  by  any  pretext 
whatever ; — the  person  both  sending  and  sent  shall  be  dis- 
abled to  sue  in  law  or  equity ;  or  to  be  executor  or  adminis- 
trator to  any  person,  or  to  enjoy  any  legacy  or  deed  of  gift, 
or  to  bear  any  office  in  the  realm,  and  shall  forfeit  all  his 
goods  and  chattels,  and  likewise  all  his  real  estate  for  life." 

It  is  enacted  by  a  stat.  31  Geo.  8,  c.  82,  s.  4,  that  no 


(h)  See  Butler  n.  (2),  to  Co.  c.  6. 
lait.  391.  a.  (e)  11  &  12  Wm.  3,  c.  4. 

(c)  1  Bl.  Comm.  261.  (ff)  8  Car.  1,  c.  2. 

(d)  Stat.  1  Jac.  1,  c.  4, 8  Jac.  1, 
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persoa  who  shall  take  and  subscribe  the  oath  therein  ap- 
pointed to  be  taken  and  subscribed  in  manner  thereby  re- 
quired,  shall  be  presented^  indicted,  sued^  impeached^  prose- 
cuted, or  convicted,  in  any  Civil  or  Ecclesiastical  Court  of 
this  realm,  for  being  a  Papist,  or  reputed  Papist,  or  for  pro- 
fessing or  being  educated  in  the  Popish  Religion,  or  for 
hearing  or  saying  Mass,  or  for  being  a  Priest  or  Deacon,  or 
entering  or  belonging  to  any  Ecclesiastical  order  or  com- 
munity of  the  Church  of  Rome,  or  for  being  present  at,  or 
performing  or  observing  any  rite,  ceremony,  practice,  or  ob- 
servance of  the  popish  religion,  or  maintaining  or  assisting 
others  therein. 

Mr.  Justice  Coleridge  remarks  in  a  note  upon  the  passage  iti  effect 
lately  cited  from  Blackstone,  that  it  is  commonly  stated  that 
by  the  31  Geo.  8,  c.  32,  the  penalties  there  mentioned  are 
repealed  in  £&vour  of  any  Roman  Catholic  taking  the  oath 
therein  prescribed ;  but  that  he  can  find  no  such  repeal  in 
that  or  any  other  statute. 

Care  will  be  taken  that  the  property  of  the  infant  shall  Wben  the 

gnMdianmiMt 

not  suffer  by  the  acts  of  his  guardian.  pTe  Mearitj  to 

Lord  Coke  (A),  and  Lord  C.  J.  North  (i),  bear  witness  to  ■*^"° 
the  ancient  practice  of  taking  good  security  firom  guardians 
where  there  was  any  doubt  of  their  sufficiency  {k). 

A  bill  was  brought  (/)  by  the  grandfather  of  an  infimt,  as 
next  friend,  against  her  guardian  in  socage,  for  an  account 
of  her  personal  estate,  and  of  the  rents  of  her  real  estate. 
The  bill  chained  that  the  defendant  had  failed  in  his  estate, 
and  had  become  a  journeyman;  that  he  was  disaffected  to 
the  discipline  of  the  Church,  and  endeavoured  to  bring  up 
the  infant  in  his  own  principles,  and«  therefore,  was  unfit  to 


{h)  Co.  lit.  89.  b  (0  Hanbury  v.  fValker,  3  Ch. 

(t)  2  Mod.  176.  Rep.  58. 

{k)  Supra,  p.  28. 
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have  the  care  of  her  person  or  estate.  Upon  demurrer^  the 
defendant  was  ordered  to  answer  as  to  the  accoiint  de- 
manded, and  where  the  infant  was,  and  how  bred;  but 
without  costs,  and  without  prejudice  to  his  legal  interest,  as 
to  the  custody  of  the  infant,  or  the  management  of  the 
Where  ordeied  estate.  The  defendant  appeared  by  his  answer  to  be  poor, 
yearly.  and  the  Court  ordered  him  to  account  yearly^  but  saw  no 

reason,  till  a  default  in  him,  to  make  him  give  security. 
Receiver  ap-  In  the  casc  of  Kiffen  V.  Kiffen  (m),  where  the  child  had 

an  estate,  and  the  father  who  was  insolvent,  and  of  an  ill 
character,  would  take  the  profits,  (it  has  been  supposed,  as 
guardian  in  socage)^  the  Court  appointed  a  receiver. 
Executor,  tea-  Although  the  statute  12  Car.  2^  c.  24^  expressly  autbor- 
diui^^inast^y^'  izcs  the  testamentary  guardian  to  take  cha^e  of  the  in- 
Court  after  w-  ^^^^^  property,  yet  he  is  not  allowed  to  retain  the  infimfs 
ment  of  debta.     money  in  his  hands.    Thus  in  a  modem  case  in  Ireland  (n), 

where  a  father  had  appointed  the  defendant  J.  B.  testament- 
ary guardian  and  executor,  and  disposed  of  his  fortune,  real 
and  personal^  giving  the  management  of  both,  for  a  certain 
period,  to  the  guardian  and  executor,  for  the  benefit  of  the 
testator's  children^ — ^a  motion  was  made  to  have  the  person- 
alty paid  into  Courts  and  laid  out  for  the  benefit  of  the 
children  entitled  to  it^  the  debts^  &c.,  of  the  testator  being 
discharged.  It  was  uorged  on  behalf  of  the  guardian  and  ex- 
ecutor, that  as  the  testator  had  committed  the  estate  to  his 
management,  and  as  there  was  no  imputation  of  insolvency 
or  misconduct  on  his  part^  the  Court  ought  not  to  take  the 
fund  out  of  his  hands. 

Lord  Bedesdale,  C,  said,  that  certainly  the  old  law  was  as 
stated  at  the  bar;  but  that  modem  decisions  were  different; 
and  he  made  the  order  in  this  case  on  the  general  prin- 
ciple, without  the  least  imputation  upon  the  executor. 


(m)  See  1  P.  W.  705,  697;  10       (n)  BUtke  v.  Blake,  2  Sch.  & 
Yes.  65.  Lef.  26. 
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It  has  been  repeatedly  laid  down^  that  where  there  is  a  OoardUn  at 
guardian  by  the  Common  Law,  the  Court  of  Chanoery  will  removed. 
remore  him  upon  any  misbehayionr  (o). 


If  a  guardian,  whether  by  will  or  by  the  appointment  of  Orden  made 
the  Court,  does  not  behave  to  the  satisfiiction  of  the  Court,  of  ^w^ilni!* 
orders  regulating  his  conduct  are  frequently  made  upon 
him  {p) ;  and  if  any  such  steps  be  taken  as  induce  the  least  inteipoetdoii  of 

Court  where 

suspicion  of  the  infant's  being  likely  to  suffer  by  the  con-  their  conduct  u 
duct  of  the  guardians,  the  Court  will  interpose  (g).  nupiciona. 

The  guardian  is,  generally  speaking,  entitled  to  the  cus-  Guardian  en- 

titled  to  cuatody 

tody  of  the  infant's  person;  but  the  Court  will  exercise  its  of  penon. 
discretion  for  the  benefit  of  the  latter,  as  to  deUvering  him  ^^^  9^^  ^" 

'  ^  ezercife  diaere- 

up  to  the  guardian,  or  permitting  him  to  remain  elsewhere,  ^^^ 
and  as  to  the  persons  who  are  to  have  access  to  him,  and  the 
drcnmstances  attending  such  access,  and  generally  as  to  his 
education.  On  a  question  as  to  the  person  with  whom  the 
infant  shall  reside,  the  infEmfs  inclination  will  have  some 
weight  (r). 

In  the  case  of  Foster  v.  Defmy  («),  a  man  devised  to  his  inftntdeliTered 
wife  the  custody  of  his  son  by  a  former  marriage,  an  infant 
about  seven  years  old.  The  step-mother  married  very  mean- 
ly,  and  the  uncle  of  the  infant  got  possession  of  him,  and 
sent  him  to  a  Protestant  coQege  in  France.  A  writ  of  hotnine 
Ttfiegwndo  was  sued  out,  and  the  uncle  was  ordered  to  send 
for  the  boy  home. 

A  father  left  property  to  certain  persons  in  trust  for  his 
son,  and  i^pointed  them  to  be  his  guardians  (/).  The  mother 
clandestinely  removed  the  infimt.  Upon  the  petition  of  the 
guardians.  Sir  John  Leach,  V.  C,  ordered  the  infant  to  be 
delivered  up  to  his  guardians,  saying,  that  in  respect  of  the 

(o)  FiOUT  V.  Dmnify  2  Ch.  Ca.  (^)  Dvke  of  Beaufort  v.  Brnl^y 

2d7;    Mar^im  v.  DOUm^  9  Mod.  1  P.  W.  705;  see  7  Ves.  381. 

141.  (r)  Anon.  2  Ves.  374. 

{p)  Eoach  V.  Gorton^  1  Yes.  («)  2  Ch.  Ca.  237. 

160.  (0  Wright  v.  NajfU>r,  5  Mad.  77. 
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administration  of  the  property  of  the  infant^  the  Court  had 
jurisdiction  over  his  person. 
Delivery  delay-       The  testamentary  guardian  of  a  ward  of  Court  (/)  twelve 

years  of  age^  and  still  in  the  hands  of  his  mother^  petitioned 
the  Lord  Chancellor^  that  he^  as  sole  surviving  guardian, 
might  have  the  ordering,  as  he  should  think  proper,  of  the 
governor  and  attendants  of  the  infant,  and  that  the  person 
of  the  infant  might  be  delivered  to  him.  On  the  other  side, 
evidence  was  adduced  to  shew  that  the  in£mt  was  of  delicate 
constitution,  and  required  his  mother's  care.  Lord  Mac- 
clesfield discharged  the  tutor  and  an  attendant,  who  were 
objected  to  by  the  guardian,  and  ordered  the  infant  to  be  de- 
livered to  the  guardian ;  but  in  confidence  that  he  should 
be  returned  to  his  mother  at  night,  for  that  as  yet  the  Court 
would  not  make  any  order  touching  the  custody  of  his  per- 
son. Afterwards,  upon  the  guardian's  petition,  stating  that 
the  mother  had  married  her  son  at  the  age  of  fourteen  with- 
out his  consent,  the  person  of  the  in&nt  was  ordered  to  be 
restored  to  the  guardian. 
AceeM  granted  I^  another  case  («),  a  man  had  bequeathed  considerable 
mMdU^te  fortunes  to  his  infant  illegitimate  daughters.  The  Master 
childreiii  j^^^^  pursuant  to  a  former  order,  approved  of  a  guardian  and 

maintenance.  Their  mother,  who  was  desirous  that  they 
should  be  permitted  to  reside  with  her,  presented  a  petition, 
objecting  to  the  Master's  report,  and  praying  that  it  might 
be  reviewed.  The  Lord  Chancellor  confirmed  the  appoint- 
ment, but  directed  the  Master  to  consider  what  intercourse 
between  the  infants  and  the  mother  could  be  reasonably  pro- 
vided for,  in  the  plan  of  their  maintenance  and  education 
under  their  guardian, 
—to  friend!  of       ^^  ^^^  <^<^^  o^  Ord  V.  Blackett  {x),  the  representative  of 

Ihc  family. 

(t)  J^  V.  Counter  tf  Shaftm-       (« )    QmricU  v.  Ftnemr,  Jac. 
hwy,  2  P.  W.  103;  Gilb.  Eq.  R.    268. 
1?2^  S.  C.  («)  Syproy  p.  110. 


J 
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the  deceased  motlier  of  ^  natural  child  was  ordered  to  have 

firee  access  to  the  child,  though  the  latter  was  left  under  the 
superintendence  of  the  father. 

Where  Lord  Hardwicke  appointed  a  grandmother  to  be 
goardian  in  preference  to  the  father's  executor,  he  ordered 
that  the  latter  should  have  free  access  to  the  infants  (y). 

In  the  case  of  77i«  Earl  of  Ikheiter,  where  Lord  Eldon  C]«iinaofiiio. 

,.__  -  ,  ,-i-ii      •^*'  where  an- 

deaded,  upon  a  contest  between  the  mother  and  the  unde  other  u  teate- 
of  the  infants,  that  the  uncle  was  testamentary  guardian,  his  ^^      ^^^' 
Lordship  obsenred  {z),  **  Li  this  case  I  need  not  add,  that 
though  the  effect  of  the  appointment  of  a  guardian  is  to 
commit  the  custody  of  the  guardianship,  this  Court  looks 
with  great  anxiety  to  the  execution  of  the  duty  belonging  to 
the  guardian,  and  the  attention  expected  to  be  paid  to  the 
reasonable  wishes  of  the  natural  parent.    Though  it  is  not 
necessary  in  this  instance,  upon  such  a  contest  it  is  import- 
ant to  observe,  that  it  can  nerer  end  happily,  but  by  im- 
planting in  the  hearts  of  the  children  filial  and  dutiful  feel- 
ings towards  the  parent ;  the  best  and  most  important  duty 
imposed  upon  the  guardian  by  the  deceased  parent.'' 
The  guardian  is  the  proper  judge  as  to  the  school  or  uni-  Gnardian  ia  the 

judge  of  place 

Tcrsity  at  which  his  ward  shall  be  educated;  and  the  Court,  of  edueatioii. 

unless  some  objection  is  shewn,  will  compel  the  obedience  of 

the  ward.    For  instance  (a),  where  an  infant  went  to  Oxford,  Obedienoeoom- 

oontrary  to  the  orders  of  his  guardian,  who  would  have  him  ^^ 

go  to  Cambridge,  the  Court  sent  a  messenger  to  carry  him 

from  Oxford  to  Cambridge;  and  upon  his  returning  to  Ox- 

ford,  there  went  another,  tarn  to  carry  him  to  Cambridge, 

quam  to  keep  him  there.     But  if  the  guardians  disagree  as  if  gnardiane 

to  the  mode  of  education,  the  Court  will  exerdse  its  own  will  detominei 

discretion  on  the  subject,  and  wiU  not  consider  itself  bound 

by  the  wishes  of  the  majority. 


(jf)  Hmnier  y.  Mucrae^  soprs,       (a)    TremanCi    eatef    Strange, 
p.  112.  168;  aee  HuU  t.  Hall,  3  Atk.  721 

(«)  7  Vc».  380. 
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A  Presbyterian  had  three  infant  daughters  {b),  whom  he 
brought  up  in  his  own  tenets.  He  had  three  brothers^  also 
PresbTterians.  He  sent  his  eldest  daughter^  at  the  age  of  six- 
teen^ to  be  educated  in  the  house  of  one  his  brothers;  and- 
he  died^  having  devised  the  guardianship  of  the  infiuits  to 
his  brothers  and  a  dergyman  oi  the  Church  of  England. 
The  clergyman  took  the  two  younger  daughters,  and  placed 
them  at  a  boarding  school,  where  they  were  bred  up  in  the 
principles  of  the  Church ;  and  he  procured  a  bill  to  be  brought 
against  the  guardians  in  the  names  of  the  three  infiuits, 
praying  that  the  Court  would  give  directions  for  their  edu- 
cation in  those  principles.  The  imcles  brought  their  bill  to 
Parol  evidence    have  the  daughters  given  to  them,  offering  parol  proof  of  di- 

of  wishes  of  de-  . 

ceased  father  rections  of  the  tcstator  that  his  children  should  be  brought 
rejected  hy  ^p  as  Presbyterians ;  but  Lord  Chancellor  King  said  that 
Lord  King;        j^^JxA  proof  should  uot  be  admitted  in  the  case  of  a  devise  of 

guardianship,  any  more  than  in  a  devise  of  land :  he  allowed 
the  eldest  daughter  to  remain  with  her  unde,  as  she  desired: 
as  to  the  younger  children,  he  directed  an  inquiry  whether 
the  school  was  a  proper  one,  and  refused  to  order  them  to 
be  delivered  to  their  uncles, 
—hut  received        But  this  case  having  been  cited  on  the  hearing  of  a  pe- 

hy  Lord  Hard*     a***  •  •  x      /•        ^'ne  j*        •    •         i.  a a.^^ 

Wicke.  tition  ansmg  out  of  a  difference  of  opimon  between  the 

guardians  of  Lord  St.  John  (c).  Lord  Hardwicke  said,  that 
as  to  the  particular  method  of  education,  the  Court  would 
receive  parol  proof  of  the  intent  of  the  father,  receiving 
all  sorts  of  evidence  to  govern  its  discretion.  If  the  Court 
Weight  attach-  attaches  weight  to  parol  evidence  of  the  fisher's  wishes  in 
wishes.  appointing  a  guardian  {d),  it  is  natural  that  it  should  do  so 

as  to  the  plan  of  education.  In  the  case  of  CampbeU  v. 
Mackay  (e).  Lord  Chancellor  Cottenham  observed,  that  the 
law,  which  permits  the  father  to  appoint  the  guardians  of 

(b)  Storke  v.  Siorke^  3  P.  W.  51 .    supra,  pp.  84, 113. 

(c)  2  Yes.  66.  (e)  2  M.  &  C.  34. 

(d)  See  Lady  Teynham*8  case^ 
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his  children^  will  pay  the  highest  respect  to  the  expression 
of  his  wishes  as  to  the  mode  of  their  education.  It  does  not 
appear  from  the  report^  whether  the  wishes  of  the  father 
were  expressed  in  his  wiU,  or  collected  from  parol  evi- 
dence. 
While  the  penal  laws  against  Roman  Catholics  were  in  interference  to 

A  j~«  bring  up  chil- 

force,  it  was  considered  to  be  the  duty  of  the  Conrt  of  Chan-  dren  u  Protest- 
ceiy,  by  analogy  to  the  statute  law,  to  see  that  all  in- 
fiints,  oyer  whom  it  had  power,  should  be  brought  up  in  the 
Protestant  religion  {g).  A  case  is  reported  (A),  in  which 
Lord  Cowper  ordered  a  Soman  Catholic  girl  of  fourteen  to 
be  sent  to  a  Protestant  school,  evidently  with  a  view  to  her 
conversion.  And  in  another  case  (t),  where  all  the  relatives 
of  an  infant  (except  his  father,  who  had  become  a  Protest- 
ant, but  had  waived  his  parental  right),  were  of  the  Popish 
religion.  Lord  Hardwicke  appointed  two  Protestants  to  have 
the  care  of  his  person,  and  directed  that  he  should  continue 
at  Harrow  school,  where  he  then  was,  till  further  order,  and 
that  no  person  of  the  Popish  religion  was  to  see  him.    But  RAttrictions  on 

_  ,  .  »    -,       .    m     ^t  .-,  .,  A  3     intercourse  of 

upon  the  petition  of  the  infanrs  mother,  it  was  afterwards  Roman  Catholic 
ordered  that  she  should  be  at  liberty  to  see  him  at  Harrow  ^q.  ^^^ 
six  times  in  every  year,  in  the  presence  of  his  master,  or  of 
some  other  person  to  be  by  him  appointed;  and  she  was  to 
give  his  mast^  previous  notice  of  her  coming,  and  not  to 
write  any  letters  to  her  son,  but  such  as  should  not  be 
sealed,  and  should  be  sent  under  cover  to  his  master. 
Lord  Eldon  has  stated  (Ar),  that  Lord  Bathurst  made  an  Interference  on 

-,  .-i>.^.,.iti.  1.  M    ^  behalf  of  infant 

order  to  prevent  a  Protestant  child  from  bemg  sent  to  a  not  ward  of 
Roman  Catholic  school. 

None  of  the  reports  afford  any  means  of  discovering  the 
case  which  Lord  Eldon  alluded  to.    The  Registrar's  book, 


(^)  See  Lat^  Tinhorn's  ease,       (t)  Blaie  v.  Leigh^  Ambl.  306. 
supra,  pp.  84, 113.  (i)  Jac.  264,  n, 

(A)  Hill  V.  FiOin,  2  P.  W.  5. 


124  JURISDICTION   Olf 

however^  contains  a  case  which  his  Lordship  may  probably 
have  had  in  view. 

A  guardian  was  appointed^  on  petition  without  suit^  for 
the  person  and  estate  of  Charles  Bishop^  an  infant  of  the  age 
of  seventeen  (Q.  The  infant's  mother^  who  was  a  Roman 
Catholic^  agreed  that  he  should  be  placed  in  the  guardian's 
hands  at  a  certain  time  and  place;  but'  before  his  arrival^  she 
and  Mr.  John  Ball^  a  reputed  priest  of  that  persuasion^  con* 
veyed  away  the  infant  and  concealed  him  from  the  guardian^ 
to  whom  Mr.  Ball  acknowledged  his  taking  the  infant  away 
in  company  with  his  mother,  but  refused  to  tell  to  what  place, 
or  where  the  infant  then  was,  under  a  pretence  of  ignorance, 
but  said  he  believed  beyond  sea.  The  guardian  made  an  affi- 
davit stating  these  circumstances,  and  also  stating  his  belief 
that  the  infant  had  been  deposited  in  some  Popish  place  in 
this  kingdom  or  abroad.  Upon  hearing  this  affidavit  read  (m), 
(but  still  without  any  bill  filed),  the  Lord  ChattceU(»r  ordered 
Ball  to  produce  and  leave  the  infant  with  the  guardian,  or  to 
stand  committed  to  the  Fleet. 

This  case  presents  a  remarkable  instance  of  the  jealousy 
which  the  Court  once  entertained;  as  the  infant  to  whom 
this  extraordinary  protection  was  extended,  was  not  a  ward 
of  Court. 
The  law  now  Lord  Eldou  has  also  observed,   that   the  law  is  now 

c  anged.  changed  as  to  the  Court's  interference  against  Boman  Ca- 

tholic guardians  and  parents  (n),  and  that,  in  the  time  of 
Lord  Bathurst,  the  Court,  with  reference  to  the  distinction 
between  Protestants  and  Catholics,  interfered  in  the  edu- 
cation of  children,  in  many  cases  in  which  it  would  not 
interfere  now  (o). 

The  following  modem  case  will  shew  how  great  a  change 

(I)  InreBiskqpy  Reg.  Lib/1774,       (n)  Jac.  264^  n.;  see  Chlimi  v. 
A.  p.  185 ;  see  Appendix  II.  OalUni,  cited  2  Sim.  37. 

(01)  Ibid.p«461 ;  see  Appendix  II.       (<f)  2  Rujss.  22. 
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has  taken  place  in  the  practioe  of  the  Court  of  Chancery 
with  reference  to  this  subject  {p), 

G.  H.  Talbot^  a  Roman  Catholic^  married  a  Protestant  Example  of 
lady.  They  had  two  children,  John  and  Augusta.  By  a  tice.^™^"^' 
deed  of  separation  between  the  parents,  it  was  agreed  that 
Augusta  should  remain  with  her  mother  till  the  age  of  ten. 
The  £Either  died,  havii^  by  will  appointed  Thomas  Doyle,  a 
Roman  Catholic  priest,  to  be  guardian  of  his  children.  The 
infants  were  made  wards  of  Court.  Their  mother  manned 
Mr.  Berkeley,  a  Protestant. 

A  petition  was  presented  on  behalf  of  the  infants,  stating, 
amongst  other  things^  that  the  guardian  had  removed  the 
boy  firom  school,  and  placed  him  under  the  care  of  his  uncle, 
the  Earl  of  Shrewsbury,  whose  presumptiye  heir  he  was,  but 
who  had  been  on  bad  terms  with  his  father;  that  Lord 
Shrewsbury  refused  to  allow  him  to  visit  his  mother,  and 
that  she  had  been  received  very  repulsively  by  Lord  Shrews- 
bury's servants  when  she  went  to  visit  her  son ;  that  the  boy, 
(who  was  in  his  tenth  year)  would,  under  a  certain  act  of  Par- 
liament, eventually  become  absolute  owner  of  the  family  es- 
tates^ if  he  became  a  Protestant,  and  took  certain  oaths 
within  six  months  after  he  reached  the  age  of  eighteen,  but 
that  he  would  otherwise  be  only  tenant  for  life ;  so  that  it 
was  very  desirable  that  he  should  receive  such  an  education 
as  would  enable  him  to  choose  between  the  Protestant  and 
the  Roman  Catholic  fidth.  The  petition  prayed  that  a 
scheme  might  be  settled  for  the  education  of  the  infSmts, 
that  Augusta  might  continue  with  her  mother,  and  that 
John  might  have  unrestrained  intercourse  with  the  latter, 
and  might  reside  with  her  for  convenient  periods. 

The  guardian  petitioned  that  Augusta  might  be  delivered 
to  him. 

As  to  Augusta,    Lord  Cottenham,  C,  said,  that  the  Under  what  dr. 

(p)  Talbat  V.  Earl  of  ShrewAwy,  Law  Journal,  ▼•  18,  p.  12S. 
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cumstances  in- 
fant having 
Roman  Catho- 
lic testamentary 
guardian  will  be 
left  with  a  Pro- 
testant mother. 


Attention  paid 
to  father's 
wishes. 

How  far  father 
can  affect  reli- 
gion of  bis 
child  after  his 
death. 

Pecuniary  in- 
ducement to 
abjure  religion. 


mother  had  no  right  to  interfere  with  the  testamentary 
guardian.  The  Court  would  exercise  a  discretion  whether  an 
infant  should  be  ordered  to  be  delivered  up  to  such  guardian. 
The  female  infant  was  of  the  age  of  eight  years  and  seven 
months^  residing  in  her  mother's  house^  under  the  care  of  a 
governess  of  the  Roman  Catholic  faith^  and  there  was  strong 
evidence  shewing  her  to  be  of  delicate  constitution^  and  re- 
qiiinng  the  care  of  her  mother.  There  was  also  a  statement 
of  the  late  father's  wishes  that  she  should  be  left  in  the  care 
of  her  mother  till  she  attained  the  age  of  ten^  and  on  that 
circumstance  his  Lordship  relied  as  evidence^  that  she  might 
safely  be  left  with  the  mother  till  that  period.  He^  there- 
fore^ left  the  female  infant  in  the  care  of  her  mother^  not 
superseding  the  guardian's  right  of  access  to  see  her^  the 
guardian  being  subject  only  to  the  restrictions  imposed  by 
the  Court.  The  petition  of  the  guardian  was  ordered  to 
stand  over,  no  order  being  for  the  present  made  upon  it. 
The  maintenance  money  was  ordered  to  be  paid  to  Mrs. 
Berkeley. 

As  to  John  Talbot,  the  Lord  Chancellor  said^  that  it  was 
right  that  he  should  live  with  Lord  Shrewsbury,  though  it 
was  open  on  his  behalf  to  suggest  any  alterations  as  to  his 
education.  There  had  been  no  contract  on  the  marriage  as 
to  the  religion  of  the  issue;  the  father  had  exercised  the 
light  to  appoint,  as  testamentary  guardian,  a  priest  of  the 
Soman  Catholic  fiedth ;  the  Court  always  pays  great  defer- 
ence to  the  wishes  of  the  father  distinctly  expressed;  and 
although  he  has  no  power  to  prescribe  a  particular  religion 
to  his  child,  yet  he  has  indirectly  the  power  of  effecting  his 
object  by  the  appointment  of  the  guardian.  The  interfer- 
ence of  the  Court  in  cases  like  that  before  it,  might  lead 
persons  who  dissent  from  the  Established  Church  to  think 
that  the  supposed  pecuniary  interest  of  a  child  was  sufficient 
to  remove  it  from  the  care  of  its  testamentary  guardian; 
zealous  Catholics  might  leave  their  property  to  children,  on 
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condition  of  their  abjnring  their  faith.    It  was  a  question  Whether  the 

Court  will  ever 

whether,  nnder  anj  drcomstances^  the  Court  would  inter-  interfere  with 
fere  with  the  testamentary  guardian  and  the  infant's  re-  icnbedbytet- 
ligion  as  decided  by  the  former;  and  even  were  the  Court  dit^qt^f!^' 
to  interfere,  it  would  be  difficult  to  say  at  what  period  it 
ought  to  interfirare.  His  Lordship  doubted  whether  he  should 
confer  a  pecuniary  benefit  on  the  heir  by  removing  him  firom 
the  care  of  Lord  Shrewsbury,  who  had  the  power  of  grant- 
ing leases  for  lives  on  the  old  accustomed  rents  before  the 
statate  by  which  the  estates  were  settled.  He  could  not  see 
how  the  education  of  a  child  was  to  be  conducted  so  as  to 
enable  him,  at  the  age  of  eighteen  years  and  six  months,  to 
decide  the  question  of  his  religious  fiedth  for  himself;  for  the 
infimt  must  necessarily  have  religious  instruction  before  that 
age,  and  it  was  impossible  to  educate  him  as  neither  Pro- 
testant nor  Roman  Catholic.  The  petition  of  the  infants  was 
dismissed* 

The  only  access  to  her  son  which  the  guardian  would  What  acceM  a 
afford  to  Mrs.  Beikeley,  was  at  Lord  Shrewsbury's  house,  h^we  to  her 
.and  in  the  guardian's  presence.    Mrs.  Berkeley  petitioned  ^lero  we  iSi- 
that  her  son  might  be  allowed  to  visit  her  for  a  month;  the  ^'^^^''" 
petitum  was  accompanied  with  a  medical  certificate  that  she 
was  in  ill  health,  owing  to  her  anxiety  to  have  access  to 
her  son. 

The  Lord  Chancellor  (r)  felt  it  to  be  necessary  to  look 
only  to  the  interest  of  the  infant,  and  to  the  wishes  of  the 
father,  expressed  in  his  appointment  of  a  guardian,  and  he 
declined  to  make  any  order  on  the  petition. 

Where  testamentary  guardians  have  accepted  the  office,  it  Whether  tesu- 
has  been  laid  down  that  they  will  not  be  discharged  of  the  S^l^ifbe^' 
trust  upon  their  own  application,  and  that  the  Court  will  Sbdr ^iraappU- 
oompel  them  to  act.    But  on  one  occasion.  Lord  Hardwicke,  °*^°"'  **'*^' 
on  the  petition  of  an  iu£Emt  in  his  eighteenth  year,  with  the 

(r)  June  13, 1840. 
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consent  of  his  mother  and  his  testamentary  guardians^  and 
of  all  parties  concerned,  and  nnder  the  special  oircamstances 
of  the  case,  ordered  that  the  care  and  direction  of  the  person 
and  education  of  the  infant  should  be  committed  to  two  near 
relatives  until  Airther  order,  and  that  the  allowance  for  his 
maintenance  and  education  should  be  paid  to  them(«). 
And  as  it  can  never  be  for  the  infant's  benefit  to  continue 
him  in  the  care  of  a  negligent  or  reluctant  guardian,  it  is 
difficult  to  see  how  the  C!ourt  could  avoid  transferring  the 
custody  to  another. 
Whether  testa-       Lord  Hardwicke  is  reported  to  have  said  that  the  Court 

mentaiy  g^ar- 

dimnscanbere.  somctimcs,  though  rarely,  removes  a  testamentary  guar- 
moTcd,  querif.     ^^^  ^^^  ^  ^^^  Jjori  Bedcsdalc,  that  where  a  testamentary 

guardian  has  acted,  and  it  is  sought  to  remove  him  for  mis- 
conduct, a  bill  must  be  filed  («). 
They  may  be         It  would  rather  appear^  however^  that  neither  of  the 

sopeneded  in 

their  ftmctioni.  Icamed  judgcs  are  to  be  understood  as  speaking  of  the  abso- 
lute destruction  of  the  office  of  guardian,  but  that  even 
where  an  infant  is  taken  fix>m  his  testamentary  guardian,  the 
guardianship,  though  suspended,  is  yet,  out  of  deference  to  the 
act  of  Parliament,  not  actually  determined;  so  that  there  may 
be  a  possibility,  however  slight,  of  the  guardian  being  rein- 
stated in  his  functions.  Lord  Nottingham,  in  the  case  of  Foster 
V.  Denny  {w),  said  that  he  could  not  remove  a  guardian  by  act 
of  Parliament;  and  in  a  modem  case  (y).  Sir  John  Leach, 
v.  C,  said,  that  the  Court  would  not  make  an  order  to  re- 
move a  testamentary  guardian;  but  a  proper  case  being 
made,  he  referred  it  to  the  Moater  to  approve  of  a  proper 
person  to  superintend  the  person  and  education  of  the  in- 
fant, instead  of  the  testamentary  guardians,  and  to  approve 
of  a  plan  for  the  education  of  the  infiEuit ;  and  the  testamen- 

(f )  Si>meer  v.  Earl  of  CheOer-  Lef.  106. 

fldd,  Axnb.  1^  («)  Supra,  p.  119. 

(I)  Boaeh  V.  Gorton,  1  Yes.  160.  (jf)   Ingham   v.  BkkerdU^   6 

(«)  aKet^  V.  Om^,  1  Sch.  &  Madd.  275. 
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tary  gnardiaiis  were  restrained  firom  interfering  with  the  in- 
fimt^s  jierson  or  estates. 

In  a  case  before  Lord  Thurlow  (z),  a  testamentary  guar-  Sapencdeil  oq 
dian  haying  been  declared  a  bankmpt^  it  was  referred  to  the 
Master  to  approve  of  a  proper  person  to  have  the  care  of  the 
person  of  the  infant. 

The  testamentary  goardian  will  not'  be  removed,  because  Not  rcmoT«d 

.  ^    9fn  aecouot  of 

he  has  a  pecuniary  interest  in  the  death  of  the  mfant.    A  pecnoiJij  in. 

«    tcmt  in  dofttli 

man  devised  his  real  estate  (a)  to  his  three  daughters  and  of  inliuits 
their  heirs;  and  afterwards  by  a  codicil^  he  devi^d  it  over  to 
his  wife,  in  case  his  three  children  should  die  without  issue 
of  their  bodies,  and  made  her  their  guardian.  She  married 
again  within  six  months  after  his  death.  The  Lord  Chan-' 
oeUor  of  Lreland  de<^eed  that  the  children  should  be  removed 
firom  the  mother  dieir  guardian,  and  he  appointed  another 
guardian  of  their  persons,  with  liberty  for  the  mother  to 
visit  them  at  any  time;  but  he  made  no  order  as  to  the 
gnardiailship  of  the  lands,  as  there  was  another  bill  depend- 
ing as  to  th«t  point  {b).  But  this  decree  was  reversed  in  the 
House  of  liords,  and  the  mother  confirmed  in  the  guar- 
£anship :  1w  it  was  held  that  the  Court  had  no  power  to  nor  for  m j. 

thlDff  except 

control  the  wiU,  except  upon  proof  of  misbehaviour  in  the  miabefaanovr. 
guardian. 

The  Court  has  always  shewn  great  reluctance  to  permit  Practice  at  to 
its  wards  to  be  carried  out  of  the  jurisdiction.    Li  a  case  in  to  go  oat  of  the 
the  last  century  (c),  female  infants  who  had  arrived  at  years  J'*"^***'**'*^ 
of  discretion,  having  relatives  and  property  at  Dantzic,  were 


(z)  Smith  y.  Batey  Dick.  631.  guardianship  of  the  estate  to  dif- 

(a)  Afargan  v.  DiUon,,  9  Mod.  ferent  individuals,  and  that^  even 

'i^^DilhnY.LadjfMmmtCkuheUy  where  a  receiver  was  appointed. 

S.  C.  4  Bro.  P.  C.  306;  see  Corbet  See  Dawwn  v.  Matm^^  1  Ba.  &  B. 

T.  Tattmham^  1  Ba.  &  B.  59.  219;  Ca/ry  v.  Guy,  2  Scho.  &  L* 

{h)  It  seems  to  have  been  not  173. 

nnusiial  in  Ireland  to  commit  the        (c)  J^ryt  v.  VantetwarUtoorih^ 

goardianflhip  of  the  person  and  the  Bam.  141. 
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What  restric- 
tioni  are  im* 
poaed. 


allowed  to  go  to  that  city^  on  their  guardian's  recognizance 
that  they  should  return  within  a  certain  period^  and  should 
not  marry  without  leave  of  the  Court. 

In  the  case  of  Mountatuart  y.  Mountstuart,  in  1801  {c), 
Lord  Eldon  appears  to  have  said  that  the  Court  never  makes 
an  order  for  taking  the  infant  out  of  the  jurisdiction;  and 
in  De  Mannemlle  v.  De  MafmeMU  {d),  his  lordship  restrained 
a  father^  himself  an  alien^  from  removing  his  child  to  a 
foreign  country. 

In  a  later  case  {e),  the  father  had  been  appointed  to  a 
situation  abroad  in  the  King's  service ;  he  had  in  vain  made 
overtures  of  reconciliation  to  his  wife^  who  lived  separate 
fix>m  him^  and  the  Lord  Chancellor  ultimately  ordered^  with 
reluctance^  that  the  father  should  be  at  liberty  to  take  the 
infimts  abroad  with  him,  undertaking  to  bring  them,  or  such 
of  them  as  should  be  living,  back  with  him;  and  he  was 
half-yearly  to  transmit,  properly  vouched,  to  be  laid  before 
the  Court,  the  plan  of  tuition  and  education  for  each  of  the 
infants,  actually  adopted  and  in  practice  at  the  time  of  such 
half-yearly  returns,  specifying  particularly  where  and  with 
whom  they  resided. 

Lord  Eldon  said  on  another  occasion  {g),  that,  notwith- 
father  is  abroad.  Standing  the  acknowledged  legal  right  of  a  parent  to  the 

custody  of  his  children,  the  Court,  if  he  were  abroad,  and 
their  property  were  put  under  its  care,  would  not  suffer  him 
to  interfere  with  respect  to  the  infimts,  because  it  could  not 
make  him  responsible  for  his  conduct  towards  them. 

More  recently,  where  a  father  had  removed  his  son  to 
America,  and,  after  behaving  very  dishonestly,  refused  to 
send  him  back.  Sir  John  Leach,  M.  B.,  refused  to  allow 
maintenance;  but  Lord  Chancellor  Brougham  allowed  it. 


Protection  of 


(c)  6  Yes.  SeS.  265,  n. ;  see  Set.  Dec.  288. 

Id)  10  Yes.  52.  (^)  WeOesl^  v.  Duie  of  Bmm- 

(f )    Jaekwn   v.   Hankey,    Jac.   fort,  2  Russ.  18. 
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looking  solely  to  the  benefit  of  the  infant;  and  he  followed 
the  case  in  Jacobs  requiring  certificates  and  vonchers  to 
be  laid  before  the  Coiurt  every  year  (A). 

In  a  late  case  {ij,  an  infiuit^  a  natire  of  Ireland^  was  al- 
lowed to  go  to  the  Uniyersity  of  Dublin^  in  order  that  he  might 
be  near  his  father  who  was  in  very  bad  health.  It  was  or- 
dered that  his  guardians  in  England  should  enter  into  a  re- 
cognisance to  bring  him  back  when  required^  that  the  main- 
tenance money  should  be  paid  to  them^  and  that  the  fact  of 
his  continuing  at  the  university  should  be  firom  time  to  time 
verified  by  affidavit. 

On  one  occasion  {k),  Lord  Cottenham,  C.^  allowed  a  ward 
of  Ciourty  of  the  age  of  eighteen^  to  go  abroad  to  visit  Ids 
fiither;  the  gentleman  by  whom  he  was  to  be  accompanied 
giving  security  that  he  should  be  brought  home  within 
three  weeks. 

On  this  subject,  Lord  Cottenham  has  observed  {I),  that  Prioetpiei  on 

which  the  Court 

circumstances  may  arise,  under  which  it  woidd  be  inexpedient  will  act. 
to  adhere  to  the  general  rule  against  permitting  an  infant 
ward  of  the  Court  to  be  taken  out  of  the  jurisdiction;  be- 
cause the  health,  and  possibly  the  life  of  the  ward  may  de- 
pend upon  his  removal  to  another  dimate;  that  exceptions 
are  sometimes  made  to  the  rule;  but  that  his  Lordship  has 
had  reason  to  lament  that  it  has  not  been  more  strictly 
adhered  to.  His  Lordship  further  declared  his  convictioUj 
independently  of  the  established  rule  of  the  Ckmrt,  and  the 
principle  upon  which  it  proceeds,  that  scarcely  anything  can 
be  more  injurious  to  the  future  prospects  of  English  children, 
and  particularly  of  English  boys,  than  a  permanent  residence 
abroad.  Without  the  proper  opportunities  of  attending  the 
reH^oufl  service  of  the  Church  to  which  they  belong,  sepa- 

(A)  S^epkeM  V.  Jameg,  I  M.  &  (/)  Qio^oMl  v.  Ifackt^,  2  M. 

627.  &  C.  31. 

(f )  Zahem  V.  Rally  7  Sim.  141.  («)  WettesU^s  case,  2  R.  &  My. 

W  Biggg  V.  Teny,  1  M.&  C.675.  699 ;  see  p.  148,  infra. 
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rated  from  their  natural  connexions^  estranged  from  the 
members  of  their  own  families^  withdrawn  from  those  courses 
of  education  which  their  contemporaries  are  pursuing^  and 
accustomed  to  habits  and  manners  which  are  not  those  of 
their  own  country,  they  must  be  becoming,  from  day  to 
day,  less  and  less  adapted  to  the  position  which,  it  is  to  be 
wished,  they  should  afterwards  occupy  in  their  native  land. 
Underuldng  to       Strictly  Speaking,  the  person  taking  the  ward  out  of  the 

bring  ward  .      .    ,.     . 

back.  jurisdiction,  ought  to  sign  an  undertaking  in  the  registrar's 

book  to  bring  him  back  within  the  time  prescribed  by  the 
Court  (/) ;  but  this  rule  is  occasionally  relaxed  in  practice, 
and  the  undertaking  of  counsel  is  sometimes  considered  suf- 
ficient. 

Eloignment  of       To  Carry  off  a  ward  of  the  Court  from  the  custody  of  those 

ward  a  criminal       .  ,       « 

contempt  With  whom  the  ward  has  been  residing  by  authority  of  the 

Court,  is  a  criminal  contempt,  and  a  person  who  does  so  will 
not  be  protected  from  attachment  by  privilege  of  Parlia- 
ment. 

Certain  infant  wards  of  the  Court  were  residing  with 
their  aimts,  and  the  Court  made  an  order,  restraining  the 
father  and  all  other  persons  fix)m  removing  them  from  the 
custody  of  their  aunts  without  the  permission  of  the  Courts 
and  until  further  order.  The  care  of  the  children,  with  full 
discretion  as  to  the  disposal  of  them,  was  committed  to  two 
persons  as  guardians ;  they  sanctioned  the  continuance  of  one 
of  the  children  with  the  aunts ;  one  of  the  guardians  died, 
and  the  guardianship  was  thereby  determined,  but  the  child 
continued  with  the  aunts,  and  the  original  order  was  stiH  in 
force.  The  father,  who  was  a  member  of  the  House  of  Com- 
mons, clandestinely  removed  the  child,  concealed  her  resi- 
dence from  the  Court,  and  avowed  that  he  had  ordered  her 
to  be  taken  out  of  the  realm,  and  that  he  would  never  bring 
her  again  within  the  jurisdiction  of  the  Court.    It  was  con- 

(0  Talbot  v.  Earl  of  Shrewdnuy,  Law  Journal,  v.  18,  p.  125. 
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sidered  that  the  aunts  liad  possession  of  the  child  under  the 
authority  of  the  Courts  and  the  father  was  committed. 

In  the  case  of  Bishop^  Lord  Bathurst  seems  to  have  been 
disposed  to  exercise  this  jurisdiction  in  behalf  of  an  infant 
for  whom  a  guardian  had  been  appointed  bj  the  Court  with- 
out suit  (m). 

By  a  late  statute  (n),  the  Court  of  Chancery  has  been  en-  Cwtoay  of  in. 
trusted  with  certain  powers  over  infants  convicted  of  felony. 
It  is  provided  by 

Sect.  1^  ''That  in  eveiy  case  in  which  any  person  being  Court  of  Cban. 
under  the  age  of  twenty-one  years  shall  hereafter  be  con-  ^l!>^^!lli^^o 
Ticted  of  felony,  it  shall  be  lawful  for  Her  Migesty's  High  fi^ooirricted 
Court  of  Chancery,  upon  the  application  of  any  person  or  ji^n"othe  "^ 
persons  who  may  be  willing  to  take  charge  of  such  infiEUit,  '''*\^^*" 
and  to  provide  for  his  or  her  maintenance  and  education,  if  tttnlgaudUo. 
such  Court  shall  find  that  the  same  will  be  for  the  benefit  of 
such  infant ;  due  regard  being  had  to  the  age  of  the  infimt, 
and  to  the   circumstances,  habits,  and  character  of  the 
parents,  testamentary  or  natural  guardian,  of  such  infant, 
to  assign  the  care  and  custody  of  such  infieait  during  Ids  or 
her  minority  or  any  part  thereof,  to  such  person  or  persons, 
upon  such  terms  and  conditions,  and  subject  to  such  regula- 
tions respecting  the  maintenance,  education,  and  care  of  such 
infant,  as  the  said  Court  of  Chancery  shall  think  proper  to 
prescribe  and  direct ;  and  upon  any  order  for  that  purpose 
being  made,  and  so  long  as  the  same  shall  remain  in  force, 
the  same  shall  be  binding  and  obligatory  upon  the  father, 
and  upon  every  tertamentaiy  or  natural  guardian  of  such  in. 
fant,  and  no  person  or  persons  shall  be  entitled  to  use  or 
exercise  any  power  or  control  over  such  infant  which  may  be 
inconsistent  with  such  order  of  the  said  Court  of  Chancery : 
Provided  always,  that  the  said  Court  may  at  any  time  re-  Court  idat  i«- 
scind  such  assignment,  or  from  time  to  time,  rescind,  alter,  meh  Mngn. 

ment; 
(m)  Sujpra,  p.  124.  (n)  3  &  4  Vict.  c.  00. 
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or  Yaiy  any  such  terms  or  conditions^  or  such  regulations  as 
and  award  costs  to  the  Said  Court  may  seem  fit ;  and  proYided  also^  that  the 

in  certain  cases. 

said  High  Court  of  Chancery  shall  and  may  award  such 
costs  as  to  it  may  seem  fit,  against  any  such  person  or  per- 
sons who  shall  make  such  application  as  aforesaidj  if  such 
application  shall  not  appear  to  the  said  Court  well  founded; 
and  such  costs  shall  be  payable  to  any  parent  or  other  na- 
tural or  testamentary  guardian  of  any  such  child  who  shall 
oppose  such  application/' 
Infant  not  to  Sect.  2  euacts  "  That  in  cYcry  case  it  shall  be  a  part  of 
the^Mu,  ftb*^     the  terms  and  conditions  upon  which  such  care  and  custody 

shall  be  assigned,  that  the  infant  shall  not,  during  the  period 

of  such  care  and  custody,  be  sent  beyond  the  seas,  or  out  of 

the  jurisdiction  of  the  said  Court  of  Chancery.'' 

No  fee  to  be  Sect.  8  enacts  ''  That  no  fee,  reward,  emolument,  or  gra- 

of  CourL  ^  ^^  tuity  whatsocYcr,  shall  be  demanded,  taken,  or  recelYed  by 

any  officer  or  minister  of  the  said  Court  of  Chancery  for  any 

matter  or  thing  done  in  the  said  Court  in  pursuance  of  this 

act ;  and  that  upon  the  making  or  opposing  any  such  appli- 

Coansel  may  be  cation,  it  shall  be  lawfdl  for  any  judge  of  the  said  Court  to 

assign  counsel  learned  in  the  law,  and  to  appoint  a  derk  or 

practitioner  of  the  said  Court  to  adYise  and  carry  on  or  to 

oppose  such  application,  who  are  hereby  required  to  do  their 

duties  therein  Yrithout  fee  or  reward." 

Tbis  act  not  to       Sect.  4  enacts  '^  That  nothing  in  this  act  contained  ahall 

execution  of  tbe  affcct,  or  in  any  manner  interfere  with,  the  execution  of  the 

ten  nee.  sentence  which  may  haYC  been  passed  upon  his  or  her  oon- 

Yiction." 

The  Court  has  also  receiYcd  certain  additional  powers  by 
the  Act  for  the  Custody  of  Infants,  mentioned  below. 
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JUBISDICnOK  OF  COURTS,  WHERE  GUARDIAN  IS  AP-* 
POINTED  BY  A  STRANGER  IN  THE  FATHER'S  LIFB- 
TDfE. 

A  DEVISE,  by  a  stranger,  of  tbe  gnardianship  of  an  in-  Deti^  of  guw 

Olftlltllip  OJ 

fiuit  is  abflolutelj  yoid  in  itself,  even  thougli  it  be  attended  itraDger,  Toid. 

with  a  gift  of  property;  but  any  one  can  give  his  estate  on  Fatha'a  aoqai^ 

wbat  conditions  he  pleases,  and  if  soch  a  dense  be  made  in  gi? e  Taliditj. 
the  jfiKther's  lifiBtinie,  it  may  derive  yalidity  from  his  acqni^ 


Where  a  benefit  is  given  to  the  &ther  on  condition  of  his  He  mutt  not 

looeiTO  gift 

resigning  the  management  of  his  children,  he  will  not  be  without  oom- 
permitted  to  receive  the  gift  without  complying  with  the  P^^*^ 
terms  of  it;  and  on  his  submission,  a  person  will  be  ap« 
pointed  to  act  as  guardian :  although  the  mere  acceptance  Wh«t  amounu 

to  elootloii* 

of  the  gift  by  the  father  will  not  be  considered  as  an  election 
to  abide  by  the  wiH,  and  to  waive  hii  parental  right,  unless 
he  knows  that  he  is  making  the  election.  But  the  Courts 
win  reserve  power  over  him,  if  he  knowingly  accepts  a 
bounty  given  to  himself  by  the  will ;  or  if  he  avails  himself 
of  a  bounty  given  for  the  maintenance  of  his  children,  which 
he  must  otherwise  have  provided  at  his  own  expense.  If  a 
testator  provides  a  fund  for  the  maintenance  and  education 
of  children  during  their  minority,  and  at  the  end  of  that 
period,  makes  a  further  provision  for  them,  and  the  father 
permits  their  maintenance  to  be  supplied  from  that  source, 
allowing  them  to  be  brought  up  with  expectations  founded 
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upon  a  particular  species  of  maintenance  and  education. 
Father  must  not  which  he  himself  cannot  afford  to  give  them,  he  is  not  at 
cation  saDction-  liberty  to  take  them  from  the  course  of  education  which 
*    ^    ™"        they  have  hitherto  pursued,  and  in  consequence  of  which, 

their  views  in  life  are  different  from  what  they  would  have 
been  without  it. 

If  a  father  has  permitted  his  children  to  be  brought  up 

by  other  persons  of  a  religious  persuasion  different  from  his 

own,  he  will  not  be  allowed  to  interfere ;  for  their  happiness 

must  be  affected,  if  they  are  interrupted  in  their  course  of 

education  in  the  principles  of  that  persuasion. 

Where  legainr         In  a  case  (a)  before  Sir  John  Leach,  V.  C,   a  sum  of 

ther  muf  t  un*    money  being  left  to  an  infant,  with  a  direction  that  her  edu- 

interfer^^         cation  should  be  committed  to  certain  trustees,  and  a  legacy 

to  the  father,  on  condition  of  his  not  interfering  in  it ;  it 
was  declared  by  the  decree,  that  he  was  not  entitled  to  the 
benefits  given  him  by  the  will,  unless  he  should  give  an  un- 
dertaking not  to  interfere;  and  that,  in  the  event  of  his 
giving  such  undertaking,  the  trustees  were  entitled  to  the 
guardianship.  The  Court  afterwards  ordered  the  costs  of 
so  much  of  the  suit  as  related  to  his  reoogmsance  to  be  paid 
out  of  his  legacy. 
Having  eon-  A  man  left  considerable  legacies  {b)  to  the  infimt  children 

not  take  hack  of  his  brother,  and  an  annuity  to  the  brother,  requesting  the 
•  c  ren;  i^j^^  ^  commit  the  education  of  the  children  to  the  execu- 
tors, and  revoking  the  gift  of  the  annuity  in  case  of  noncom- 
pliance. Several  of  the  children  were  taken  from  the  brother 
by  the  executors  without  any  objection  being  made,  and  were 
placed  at  different  schools,  and  the  brother  received  his  an- 
nuity. Upon  an  application  to  the  Court  for  maintenance, 
it  was  ordered,  that  the  Master  should  inquire  whether  the 
brother  was  willing  to  commit  the  education  of  the  children 

(a)  CbUton  v.  Morris,  Jac.  257>       (h)  Pottt  v.  Abrfon,  2  P.  W. 
n.;  6  Mad.  89,  S.  C;  Beomes  on    110^  note. 
Costs,  p.  390. 
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to  the  execaton;  and,  in  that  case,  the  Master  was  to  in- 
quire what  was  proper  to  be  allowed  for  their  maintenance. 
The  Master  reported  that  the  brother  had  appeared  before 
him,  and  had  consented  thereto ;  and  this  report  was  con- 
firmed, and  certain  sums  allowed  for  maintenance.  The 
brother,  having  afterwards  taken  away  two  of  the  children 
from  the  schools  where  they  had  been  placed,  was  ordered, 
upon  the  petition  of  the  executors,  to  replace  the  children. 
He  asserted  that  he  had  never  given  his  consent,  but  the  oor  ditpnte  le- 
Master  of  the  Bolls  declined  to  go  into  this  question  while  ^  ^  ^°*^ 
the  report  of  his  consent  remained  in  force;  leaving  it  open 
for  him  to  apply,  if  he  chose,  to  take  off  the  effect  of  that 
proceeding. 

A  man  had  given  benefits  by  will  to  his  son,  and  also  to  Conwnteimiot 

be  FBYokciL 

his  grandson,  and  had  appointed  guardians  to  the  latter  (c). 
The  fiEither  brought  a  bill  in  the  name  of  the  infant  as  his 
prochan  atrnj^  and  also  in  his  own  name,  to  establish  the 
will,  and  to  have  the  trusts  performed :  and  the  guardians 
named  in  the  will  having  refused  to  act,  a  guardian  was  ap- 
pointed by  the  Court.  Afterwards,  under  altered  circum- 
stances, the  father  petitioned  for  the  guardianship.  Lord 
Hardwicke  considered  that  the  Court  had  interposed  after 
the  fSather  had  submitted  to  the  will  and  waived  his  parental 
right ;  and  he  saw  no  ground  to  alter  what  had  been  done 
with  the  consent  of  all  parties.  The  custody  was  committed 
to  two  persons  who  were  proposed  by  the  father,  and  not 
objected  to  by  any  of  the  other  parties. 

A  man  made  his  will  (<Q,  containing  gifts  to  his  sister's 
husband,  and  also  to  her  sons,  upon  the  express  condition 
that  his  executors  should  have  the  guardianship  of  the  in- 
fants during  their  minority.  The  father  of  the  infants  had 
allowed  them  to  live  with  the  testator,  and  to  be  educated 


(c)  Blakt  V.  Lngh^  Ambl.  d06. 
(i)  PwM  V.  CUaver^  2  Bro.  C.  C.  600. 
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at  his  expense ;  he  received  the  benefit  intended  for  him  by 
the  will^  and  for  some  time  made  no  objection  to  the  guar- 
dianship resting  with  the  executors ;  but  he  afterwards  with- 
drew the  eldest  son  firom  the  care  of  the  person  with  whom 
The  Court  will  they  had  placed  him.    Lord  Thurlow   declared,  that  the 
children  are       Court  would  take  care  that  the  infant  was  properly  edu- 
^S^^    ^'     cated  according  to  his  expectations,  and  he  ordered  that 

the  Court  should  be  informed  how  the  infant  was  then 
disposed  of. 

Lord  Eldon  has  observed  of  this  case  {e),  that  the  receipt, 
by  the  father,  of  the  bounty  given  to  him,  could  not  sustain 
the  jurisdiction  of  the  Court ;  since  the  father,  not  knowing 
that  he  was  making  the  election,  was  at  liberty  to  pay  back 
the  money. 

A  grandmother  {g)  provided  for  her  grand-daughters  by 
the  devise  of  lands  and  by  pecuniary  legacies,  and  intrusted 
to  her  daughter,  the  aunt  of  the  infiEuits,  the  management  of 
their  property,  and  the  discretion  of  providing  for  their  main- 
tenance and  education  out  of  it,  and  also  appointed  her 
their  guardian. 

The  father  of  the  infeuits  had  conmiitted  them  to  the  care 
of  the  testatrix,  and  she  had  defirayed  the  expenses  of  their 
education.  After  her  death,  they  continued  to  reside  in  the 
same  manner  under  the  care  of  their  aunt,  by  whom  they 
were  educated  in  the  Baptist  persuasion.  Three  years  later, 
when  they  were  of  the  ages  of  nineteen,  fourteen,  and 
twelve,  respectively,  the  aunt  married,  and  the  fitther  filed  a 
bill  in  the  name  of  the  infants,  as  their  next  Mend,  against 
the  aunt  and  her  husband,  for  accounts  of  his  daughter's 
fortunes,  and  insisting  that  they  ought  to  be  placed  under 
his  care,  and  that,  not  being  of  ability  to  maintain  them,  a 
proper  sum  should  be  allowed  to  him  for  that  purpose.     He 

(e)  10  Yes.  63.  (y)  l^am  v.  Blenkm^  Jac.  246. 
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was  a  dissentmg  minister  of  slender  means,  formerly  a  Bap- 
tist j  but  for  some  years  past  a  Unitarian. 

Lord  Eldon  not  haying  chosen  to  decide  the  question 
upon  habeas  corpus,  the  &ther  presented  a  petition  for  the 
restoration  of  the  infants  to  him;  but  his  Lordship  consi- 
dered  that  the  fSB^her,  by  his  consent,  had  enabled  the  guar- 
dian  to  act,  and  he  refused  to  withdraw  the  children  firom 
the  custody  of  their  aunt. 

Even  where  no  condition  was  annexed  to  the  bequest,  the  When  fiith«r 
Court  has  proceeded  very  cautiously  where  there  was  some*  waived  his 
thing  like  waiver  ofthe  paternal  right.  An  undo  took  his  three  wSinotonier 
in&nt  nieces  into  his  house  (A),  and  maintained  them.    He  t^^t!^^ 
left  them,  by  his  will,  considerable  legacies,  which  were  to  ^tlM>utiiiit. 
go  over  on  marriage  under  twenty-one,  without  the  consent 
of  his  executors.    One  of  the  executors,  a  cousin  of  the  tes- 
tator, inhabited  the  testator's  house,  and  the  nieces  con- 
tinued there.    The  father  of  the  children  petitioned  that  they 
might  be  delivered  to  him;  the  eldest  of  the  infants,  who  was 
of  the  age  of  thirteen,  appeared  in  Ciourt,  and  denied  that 
she  was  under  any  force.    It  appeared  to  have  been  the  wish 
of  the  testator  that  the  iofimts  should  remain.    Lord  King 
said,  that  the  father  was  entitled  to  the  custody  of  his  own 
children  during  infancy,  not  only  by  nurture,  but  by  nature; 
but  he  thought  that  he  could  not,  in  so  summary  a  way  as 
on  a  petition,  and  without  a  bill,  deliver  over  the  bodies  of 
the  infimts  to  their  father :  the  latter,  he  said,  might  take 
them,  if  he  could,  but  n.ot  by  force;  and  the  executor  who 
had  them  in  his  custody,  was  directed  to  allow  the  parents 
free  access  to  them  at  all  seasonable  times. 

In  a  case  which  was  heard  in  private,  where  a  man  and  Doctrine  tteted 
his  wife  were  living  apart  (t),  and  the  income  of  the  former  ^  ^ 


(A)  &  parte  Hopkins,  3  P.  W.  162. 
(t)  Jadton  V.  Hanity,  Jac.  254,  n. ;  Ibid.  264,  n.,  S.  C. 
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was  small;  the  latter  having  considerable  separate  property, 
petitioned  that  her  infant  children  might  be  placed  with 
her^  or  that  the  Master  might  approve  of  a  plan  for  their 
education^  and  appoint  a  proper  person  to  have  the  care  of 
them ;  and  she  offered  to  maintain  them  herself;  and  it  was 
urged  that  the  father's  income  did  not  enable  him  to  give 
them  an  education  suitable  to  their  expectations.  Lord 
Eldon  is  reported  to  have  said,  that  where  there  waa  a  cause 
in  Court,  he  might  attach  some  weight  to  the  consideration, 
that  a  person  had  made  an  appointment  in  favour  of  the  in- 
fant, and  would  not  continue  it  if  the  infant  resided  with 
his  father;  and  that  wherever  the  Court  had  interfered 
against  the  father  upon  pecuniary  considerations,  there  had 
been  some  immediate  irrevocable  provision  by  which  the 
child  could  be  suitably  brought  up :  the  Court  would  not 
permit  the  father  capriciously  to  deprive  the  child  of  that 
benefit.  As  in  Powell  v.  Cleaver,  where  benefits  were  given 
to  a  child,  on  condition  that  he  should  be  educated  in  a  par- 
ticular manner,  the  father  was  not  allowed  to  defeat  the 
gift.  So,  in  the  case  of  Fagnani  v.  Sehvyn  (A).  But  the 
Court  would  not  interfere  on  a  mere  offer. 
Children  can-  It  is  uot  to  be  inferred  firom  these  expressions,  that  any 
fromfkther'^  One  may  separate  a  father  from  his  child  merely  by  giving  a 
merely  by  gift,   pecuniary  benefit  to  the  latter ;  for  such  an  interpretation 

would  be  at  variance  with  the  declarations  of  Lords  Hard- 
wicke,  Northington,  and  Thurlow,  and  of  Lord  Eldon  him- 
self, who  have  rested  the  jurisdiction  of  the  Court  solely  on 
the  necessity  of  protecting  those  interests  which  the  father's 
consent  has  enabled  the  child  to  acquire;  but  only  that, 
when  a  fieither  has  permitted  his  child  to  accept  a  conditional 
gift,  the  latter  will  be  educated  suitably  to  the  prospects 
which  have  been  thus  opened  to  him,  and  the  ftither  will  not 
be  suffered  capriciously  to  interfere  with  them,  especially 

• 

{h)  Jac.  268. 
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where  he  has  not  the  means  of  educating  the  child  well 
himself. 

It  has  been  seen  that,  in  Potaett  v.  Cleaver,  the  father  had  Thm  mmt  bt 
actoally  allowed  his  son  to  be  educated  in  the  manner  pre-  ' 

scribed  by  the  wiU,  so  that  an  interruption  of  that  course  of  *i^  aduoatloii 

oommenoed. 

education  could  not  but  prove  injurious  to  him. 

In  the  case  of  Fagnani  y.  Seboyn,  the  infant's  father  was  Ourdianthipof 

oipban  granted 

dead,  and  her  mother  lived  abroad ;  and  a  settlement  having  to  penon  mik- 
been  made  on  her,  on  condition  of  her  being  under  the  ««  '»«-»^-^ 
of  the  settlor,  it  was  referred  to  the  Master  to  consider  whe- 
ther he  should  be  appointed  guardian,  taking  the  settlement 
into  consideration. 

But  if  the  removal  of  infants  from  their  father's  custody  Father  may  re- 

ftiee  to  put  widi 

be  made  the  condition  of  a  bequest,  and  he  consistently  re-  hu  childt 

fuses  to  part  with  his  children,  it  does  not  appear  that  there 

are  any  means  of  compelling  him  to  do  so.    Lord  Hard- 

wicke  observed,  in  the  case  of  Blake  v.  Leigh  (2),  that  there 

are  instances  where  grandfiftther  has  given  his  estate  to 

grandchild  and  appointed  guardians  of  his  estate  and  person ; 

and  if  the  father  did  not  submit  to  the  will,  the  Court  lias  thongh  chad 

thereoy  loeee 

made  the  father's  opposition  a  forfeiture  of  his  son's  estate,     heneflt 

Whatever  may  be  the  hardship  of  such  a  forfeiture,  infi- 
nitely greater  evils  might  arise  from  postponing  the  claims 
of  nature  to  mere  pecuniary  advantages,  and  referring  it  to 
the  discretion  of  the  Courts  to  regulate  the  interference  of 
strangers  with  fimulies,  and  to  say  how  much  money  can 
counterbalance  the  interruption  of  domestic  ties,  and  the  loss 
of  a  Other's  protection. 

Where,  indeed,  property  is  simply  left  to  a  child  whose  Bat  Coort  eeee 
father  is  alive,  and  the  child  is  made  a  ward  of  Court,  it  is  perlj  educated* 
the  practice  of  the  Court  if  maintenance  is  given  out  of  the 
child's  property,  to  see  that  it  is  suitably  educated;  but  this 
protection  does  not  interfere  with  the  guardianship  of  the 
father. 

(/)  Ambl.  a06. 
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INTERFERENCE    BETWEEN    FATHER  AND   CHILD   ON  THE 
GROUND   OF  THE 'father's   CHARACTER. 

Principle  of  X  HE  general  principles  upon  which  Courts  of  Equity 
ejan  c  on.  jj^^g^fg^g  between  father  and  child^  were  discussed  in  the 
case  of  Giffard  v.  Giffard  {a),  in  which  it  appears  to  have 
been  held  that  the  paternal  authority^  as  to  its  civil  coursei 
was  founded  in  nature^  and  the  care  which  it  was  presumed 
the  father  would  take  for  the  education  of  the  child;  but  if 
he  would  not  provide  for  its  support^  he  abandoned  his  right 
to  the  custody  of  the  child's  person;  or  if  he  would  educate 
it  in  a  manner  forbidden  by  the  laws  of  this  state^  the  public 
right  of  the  oommimity  to  superintend  the  education  of  its 
members^  and  to  disallow  what,  for  its  own  security  and 
welfare,  it  should  see  good  to  disallow,  went  beyond  the 
right  and  authority  of  the  father. 

Wbere  mainte-      When  the  Court  gives  directions  for  the  maintenance  of 

nuice  directed^  •    «  • 

Court  ooDtrols    ftn  mfiint,  it  controls  the  expenditure  of  the  money  which 
ezpen    on.      j^^  htesa  allowed,  and  it  requires  to  be  informed  of  the  course 

of  education  which  is  adopted. 
h  Father  iniol-      Where  a  father  is  unable  to  support  his  children  properly, 

the  Court  will  order  them  to  be  maintained  out  of  any  fund 
which  may  be  available  for  that  purpose.  The  poverty  or 
insolvency  of  a  father  whose  character  is  good,  can  afford  no 

(a)  See  Mr.  Loffb's  note  to  Bits-  tween  a  Roman  Catholic  father 
set's  casey  Loffty  749;  Giffard  v.  and  a  Protestant  mother.  B^. 
Qiffwrd  arose  out  of  a  dispute  be-    Lib.  1775,  fo.  445. 
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ground  for  removing  the  infiint  from  his  custody,  and  he  is 
generally  introated  with  the  expenditure  of  the  money  al-  MuntenanM 
lowed  for  maintenance  (4).     But  where  it  has  been  made  to  ^^^  ^  hi^"* 
appear  to  theC!ourt  that  the  father  has  deserted  his  children^  ^^^^  >>^> 
or  that  his  character  is  such  that  they  will  be  in  danger  of 
personal  ill  treatment  or  of  moral  contamination  if  they  re-  ehildnn  ukcn 
side  with  him,  the  Court  has  not  hesitated  to  take  the  chil- 
dren from  him^  and  to  place  them  in  safe  custody,  to  see 
that  the  money  allowed  for  their  maintenance  shall  procure 
them  a  suitable  education ;  and  where  there  was  no  oppo- 
sition, this  has  been  done  upon  petition  without  suit. 

In  the  following  cases,  the  fiither  was  insolvent. 

A  young  girl  had  a  great  estate,  and  the  father,  who  was  Rcedver  and 
insolvent  and  of  bad  character,  insisted  on  taking  the  profits,  pointed. 
Lord  Macclesfield  appointed  a  receiver  of  the  estate,  and 
committed  the  infimt  to  the  care  of  a  third  person  (c). 

An  infant  who  was  about  nineteen  years  of  age  was  en-  The  uune  by 
titled  to  a  legacy  of  i£5000  {d) ;  his  father  was  in  a  low  situ- 
ation of  life,  and  in  insolvent  circumstances.  The  petition 
presented  by  the  infiint  represented  that  his  father  was  in- 
debted to  him  in  a  sum  which  he  was  unable  to  pay,  and  an 
order  was  made  by  consent  for  the  father  to  authorize  another 
person  to  receive  the  dividends  of  the  infant's  fortune,  and 
also  by  consent  for  the  Master  to  approve  of  a  proper  person 
to  .have  the  care  of  him,  and  to  inquire  whether  he  had  con- 
tracted any  debts  for  necessaries. 

An  infant  of  the  age  of  eighteen  presented  a  petition  (e),  ReoeiTer  and 

goirdian  Ap« 

no  bin  being  filed.      The  petition  supported  by  affidavits  pointed ;  the 
stated,  that  the  infant  was  entitled  to  an  estate,  which  was  tidon^Uioat 
in  danger  of  being  wasted  and  entirely  lost  to  him  by  the 
father  who  was  in  insolvent  circumstances;  and  it  prayed 

{h)   Eilpairici  v.  Kirkpatrick,       (d)  Wilcox  y.  Darker,  Ja/fi.  260, 

Reg.  Lib.  1828,  A.  fo.  2106.  n.  (e) ;  2  Dick.  631,  S.  C. 

(c)  Eijfin  Y.  Eijin,  cited  1  P.       (e)  Eg  parte  Mimntfbn,  16  Yes. 

W.  705,  697.  446. 
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Nature  of  the 
guardianship. 


Desertion  by 
father. 


Guardian  on 
petition  with- 
out suit 


Desertion; 


threat  to  con- 
Tey  abroad. 


Guardian.    In« 
junction  to  re- 
strain father 
from  interfer- 
ing. 


that  a  certain  person  might  be  appointed  guardian^  that  a 
receiver  might  be  appointed,  and  that  a  reference  might  be 
directed  for  maintenance.  The  Lord  Chancellor  made  the 
order  for  the  person  named  to  be  appointed,  not  guardian, 
which,  his  Lordship  said,  conld  not  be  during  the  father's 
life  {d),  but  to  act  as  guardian  of  the  estate  and  person  of  the 
infant,  referring  it  to  the  Master  to  consider  of  a  proper  allow- 
ance for  maintenance,  and  refusing  the  application  as  to  a  re- 
ceiver. No  opposition  seems  to  have  been  offered  to  this  ap- 
plication. A  bill  was  afterwards  filed  and  a  receiver  appointed, 

A  father,  having  three  children  (e),  had  separated  from 
their  mother,  and  was  not  of  ability  to  maintain  them.  The 
children  had  been  left  with  their  mother  under  circum- 
stances amounting  to  a  desertion  of  them  by  the  father.  The 
Court,  on  the  petition  of  the  infants,  made  an  order  referring 
it  to  the  Master  to  appoint  a  proper  person  to  act  in  the 
nature  of  a  guardian  to  them,  and  to  inqidre  whether  it 
would  be  for  their  benefit  that  a  certain  sum  should  be 
raised  and  paid  to  the  guardian.  It  is  not  stated  that  the 
application  was  opposed. 

A  petition  was  presented  (g)  by  the  mother  of  an  infant 
stating  that  the  father  was  in  embarrassed  drcumstanoes, 
and  under  outlawry,  and  had,  until  lately,  resided  abroad; 
that  he  had  left  the  petitioner  and  the  infant  without  any 
provision,  and  that  they  were  supported  by  some  property 
left  to  her  separate  use ;  that  he  had  lately  returned,  and 
threatened  to  remove  the  infant  from  school  and  carry  him 
abroad,  and  that  he  had  no  income  to  enable  him  to  support 
the  infjEUit.  Upon  certain  friends  undertaking  the  care  and 
superintendence  of  the  infant's  education,  it  was  ordered 
that  he  should  be  placed  under  their  care,  and  that  the 
father  should  be  restrained  from  removing  him  from  the 

{d)  See  p.  1409  infra,  {g)  Creuze  v.  Hunter^  2  Cox, 

(e)  Re  England^  1  R.  &  My.  242 ;  2  Bro.  C.  C.  600,  n.  ed.  Belt. 
499.  Jac.  260,  note  (a). 
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sdiool  and  situation  in  which  he  was  then  placed^  and  from 
carrying  and  taking  him  abroad^  out  of  the  jurisdiction  of 
the  Court,  and  from  using  or  employing  any  means  for  that 
purpose. 
A  bankrupt  (h),  who  had  no  settled  place  of  abode,  had  Gnudian  and 

ini  Miction 

been  confined  in  Newgate  for  want  of  bail,  upon  articles  of  agaimt  bihen 
the  peace  exhibited  against  him  by  his  wife  for  his  cruel 
bdiaviour  to  her.  His  infant  children  were  interested  in 
certain  property,  and  they  were  living  under  the  care  of  the 
mother  and  her  friends,  by  whom  they  were  maintained. 
The  fiither,  who  was  wholly  unable  to  provide  for  them, 
threatened  to  remove  them  from  the  schools  at  which  they 
had  been  placed.  Upon  a  petition  stating  these  &ctB,  and 
supported  by  affidavits,  the  Lords  CommissionerB,  after  hear- 
ing counsel,  referred  it  to  the  Master  to  approve  of  a  proper 
person  to  have  the  care  of  their  persons  and  superintendence 
of  their  education  during  their  minorities,  and  granted  an 
injunction,  (as  in  the  case  of  Creuze  v.  HtuUer),  against  their 
fiEither.    It  does  not  appear  that  he  opposed  the  petition. 

Where  both  parents  had  misconducted  themselves,  and  Childfen  taken 
were  poor  and  unable  to  maintain  the  infants,  the  in-  x«nta.       ^^ 
fimts  have  been  taken  from  both  and  committed  to  the  care 
of  other  persons  (i). 

Where  the  father  is  able  to  maintain  his  children,  it  II.  Fatber  not 
is  not  the  practice  to  make  any  order  for  their  being  main- 


out  of  their  own  property,  however  extensive :  and.  Maintenance 
consequently,  the  Court  does  not  in  general  assume  the  su-  of  ii^fa  p^ 
perintendence  of  the  infant's  education,  for  it  will  not  take  ^^^^* 
upon  itself  to  control  the  expenditure  of  the  father's  money, 
which  is  not  subject  to  its  jurisdiction,  and  it  does  not  think 
proper  to  resort  to  the  infrmf  s  money,  but  rather  to  accu- 


(A)  Ex  parte  TFamer,  4  Bro.  C.    2  Dick.  779. 
C.  101 ;  SHtrntr  v.  JFamcr,  S.  C,       (•)  AUm  v.  OoOer,  1  Beav.  202. 

L 


14d  INtBBraBXNCE    BBTWBKN   PATHBB   AND   CHILD 

xttnlftte  it  while  mamtenance  can  be  supplied  firom  any  other 
source. 
But  if  infant  ii       But  if  it  appeiTS  to  the  Ckmrt  that  the  basbxit  is  in  danger 
foiff"'^"'  from  the  father's  character,  the  Court  wiU  interfere  tore 

strain  him  from  doing  any  particular  act  from  which  injury 
Is  apprehended,  such  as  removingthe  infimt  out  of  the  juria- 
diction ;  the  pecuniary  consideration,  the  desire  to  increase 
the  infant's  fortune,  gives  way  to  the  moral  consideration  of 
the  necessity  of  seeing  that  he  is  safety  and  Tirtuously 
maintenance      brought  up ;  and  the  Court,  where  the  child's  education  is 

and  edncation 

is  provided,       neglected,  wiU  direct  part  of  his  income  to  be  iq[)plied  for 

that  purpose,  under  the  general  reservation  of  further  direc* 
tions  and,  if  a  very  strong  case  is  made  out,  will  order  main- 
tenance for  the  infants  out  of  their  own  property,  relieving 


and  child  re-      the  unworthy  fiither  from  this  burthen,  and  will  remove  them 

moved  firom 

lather.  firom  his  custody  and  appoint  oUier  persona  to  have  the  care 

of  them. 
Father  reetrain-      111  the  case  of  jDe  ManmevUk  V.  De  MannevUk  ($),  a  wife 
child  Inroad.  ^   living  apart  from  her  husband,  (who  was  a  French  emigrant, 

and  at  that  time  [1804i]  in  the  situation  of  an  alien  friend), 
and  possessing  considerable  separate  property,  pditioned 
that  her  child,  an  infant  aged  eleven  months,  whom  the  hus- 
band had  forcibly  carried  away,  might  be  delivered  to  her; 
or  at  an  eventa  that  the  husband  might  be  restrained  from 
taking  it  out  of  the  jurisdiction.  The  petition  was  suppiHrted 
by  affidavits  charging  him  with  irreligioits  and  Jacobinical 
sentiments,  and  with  ill-usage  of  his  wifb.  Lord  Eldon  ob« 
served  that  the  Court  of  Chancery  had  interfiBred  to  prevent 
parents  from  preaiddng  ixreligions  doctrines  in  the  pr^ssenoe 
of  their  families;  and  that  in  a  case  where  the  &ther  was  in 
constant  habits  of  drunkenness  and  blaaphemy,  poisoning 
the  mind  of  the  infant,  he  had  himself  called  in  the  author- 
ity of  the  King,  as  Parens  PutruB,  and  had  removed  the 
• 

(0  10  Yes.  62.    Infira^  p.  159. 
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ehild  fipom  its  father.  In  the  case  before  him,  Ijord  Eldon 
ordered  that  the  fiather  and  all  other  persons  shonld  be  re- 
strained from  taking  the  child  ont  of  the  kingdom,  and  that 
lie  should  give  secnrity  not  to  remove  the  child,  nor  do  any 
act  towards  cnr  for  the  pnrpose  of  removing  it  oat  of  the  jmis^ 
diction. 

In  the  case  of  Whitfield  v.  Hale$  {k),  the  Court  ordered  a  Cmeltj. 
reference  for  a  guardian  and  maintenance  for  in&nts,  upon  ^dl^^^^ 
a  petition  snpported  by  affidavits  of  gross  ill-treatment  and  ^^^'"^ 
cruelty  towards  the  in&nts  by  their  father,  who  did  not  op«> 
pose  the  application.    The  report  does  not  mention  the  pe* 
cuniary  drcumstances  of  the  father. 

In  the  case  of  SheUey  v.  WtBibrook  (Q,  the  petition  of  the  Ineligion  and 

inunonlitj. 

infimt  plaintiffs  stated  that  their  father  had  deserted  their 
mother,  and  had  since  unlawfully  cohabited  with  another 
woman ;  diat  they  and  their  mother,  who  was  lately  dead^ 
had  been  maintained  by  the  mother's  father;  that  their  own 
fiither  had  written  a  blasphemous  and  atheistical  work,  and 
intended  to  get  possession  of  them,  and  educate  them  as  he 
tiiought  proper.  Their  maternal  grand&ther  had  lately 
settled  a  sum  of  money  upon  trust  for  them.  This  repre* 
sentation  was  supported  by  affidavit,  and  was  not  affected 
by  the  Other's  answer.  Lord  Eldon  considering  it  to  be 
established  that  the  father  not  only  had  acted  most  immo* 
raOy,  but  deemed  it  his  duty  to  recommend  to  those  whose 
opinions  and  habits  he  might  take  upon  himself  to  form, 
that  conduct  in  some  of  the  most  important  relations  of  lif(^ 
as  moral  and  virtuous,  which  the  law  considers  immoral  and 
vicious,  ordered  the  father  i^d  his  agents  to  be  restrained  Iqianction 
from  taking  possession  of  the  persons  of  the  infisnts,  or  m- 
termeddling  with  them/  till  farther  order ;  and  referred  it  to  Scheme  for 

mainteiiaDoe 

the  Master  to  inquire  what  would  be  a  proper  plan  for  the  and  coetody. 

{k)  12  Yes.  492.  (0  Jac.  206. 

l2 
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maintenance  and  education  of  tlie  infants;  and  also  to 
inquire  with  whom  and  under  whose  care  the  infants 
should  remain  daring  their  minority,  or  until  further  or- 
der (m).  This  order  was  made,  notwithstanding  a  suggestion 
Pecuniary  eon-  that  the  pecuniary  interests  of  the  children  might  be  un- 
;!JS^  ^'  feyorably  affected  by  it,  the  Court  considering  that  interests 

of  higher  importance  were  inyolved. 

In  a  late  case  (n),  the  infants  were  interested  in  certain 

property,  and  were  Uving  with  their  mother  in  England; 

their  father  was  residing  abroad,  in  criminal  intercourse  with 

another  man's  wife.    The  &ther  returned  to  England  in 

company  with  the  woman  alluded  to;  and  his  wife,  appre* 

bending  an  attempt  on  Ids  part  to  carry  the  infants  abroad, 

filed  a  bill,  with  a  view  to  obtain  for  them  the  protection  of 

the  Court  of  Chancery.    The  father  went  abroad  again  in 

the  same  company  as  before.    The  mother  died,  and  the 

children  remained  under  the  care  of  her  sisters.    The  father 

attempted  to  obtain  possession  of  the  infants  by  habeas  cor^ 

pu»,  but  the  Lord  Chancellor  (Eldon)  intimated  his  opioion, 

Reiidence         that  the  drcumstauce  of  the  father  being  then  resident 

■on  forretonDg  abroad,  was  alone  sufficient  to  justify  the  Court  in  refusing 

Smx.^^  ^  ^^^^  ^^^  actual  custody  of  the  infants  (o);  and  after  various 

proceedings  the  father  returned  to  England,  purchased  a 
suitable  mansion,  and  claimed  by  petition  the  custody  and 
management  of  his  children.  Affidavits  were  filed  in  sup- 
port of  and  in  opposition  to  the  petition,  and  the  Lord 
Chancellor  considered  them  to  have  established  that  the 
father  was  able  to  maintain  the  children,  but  that  his  adul- 
terous intercourse  still  continued,  and  that  there  had  been 
most  grossly  improper  conduct  on  his  part  towards  the 
children,  when  formerly  under  his  care.    It  also  appeared 

(m)  See  p.  126,  supra.    The  de-       (»)  WeOes^y  y.  Duke  o/BeatH 

cision  of  Lord  Eldon  seems  to  be  fart,  2  Russ.  1. 
in  strict  analogy  to  stat.  9  &  10  W.       (o)  /Supra,  p.  129. 
S^  c.  32 ;  tupra,  p.  115. 
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that  none  of  the  reUtives  of  the  children  thought  that  they 
ought  to  be  placed  under  the  care  of  their  &ther. 

His  Lordship  refused  to  restore  the  infieaits  to  their  fatherj 
and  referred  it  to  the  Master  to  consider  under  whose  care 
and  custody  (exdusive  of  the  father)  they  should  be  placed ; 
and  he  restrained  the  father  and  all  other  persons  firom  re- 
moving them  firom  the  care  of  their  aunts,  until  further 
order. 

In  this  case,  notwithstanding  Lord  Eldon's  statement  in 
ex  parte  Mountfwt  {p\  that  a  guardian  could  not  be  appoint- 
ed during  the  fiither's  life,  an  order  was  made,  after  his  Lord- 
ship had  resigned  the  Great  Seal,  for  the  appointment  of  guar- 
dians (9) ;  and,  on  the  death  of  one  of  the  guardians,  a  new 
reference  for  guardians  was  granted  (r). 

A  man  having  treated  Us  wife  with  cruelty  (#),  and  his 
children  (four  in  number,  and  all  under  nine  years  of  age) 
with  harshness,  and  having  introduced  women  of  profligate 
character  into  his  house,  and  taught  the  children  to  repeat 
and  write  irreligious  and  blasphemous  language,  the  wife  left 
his  house,  and  took  the  children  with  her*  A  bill  was  filed, 
stating  that  £1000  had  been  settled  upon  the  children  by 
their  maternal  grandfather,  and  that  he  was  willing  to  con- 
tribute further  to  their  maintenance  if  they  were  withdrawn 
from  the  fitther ;  that  the  marriage  settlement  of  the  parents 
aecured  a  separate  income  to  the  mother,  and,  eventually, 
portions  to  the  infimts.  The  fistther's  pecuniary  affairs  were 
greatly  embarrassed,  but  it  was  not  stated  that  he  was  in- 
solvent* 

It  was  ordered,  that  the  &ther  should  be  restrained  firom 
suing  out  any  writ  of  habeas  carpus,  and  firom  prosecuting 
any  such  writ  already  sued  out,  for  the  purpose  of  obtaining 

m 

(p)  Supra,  p.  143.  («)  3fyUonr.ffofyoaie,ntg.Uh. 

Iq)  See  2  R.&  My.  640.  Stipra,  1890,  B.,  fo.  482.    See  Ifytton  v. 

p.  131.  3fyttanf  3  Hag.  657. 
(r)  Beg.  lib.  1830 ;  B.,  fo.  1611. 
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possession  of  the  infants,  and  also  from  taking  possession  of 

them,  or  attempting  to  do  so,  till  farther  order.    It  was  also 

ordered,  by  consent  of  the  father  by  his  counsel,  that  the 

mother  and  certain  other  persons  should  be  appointed  to  have 

the  care  of  the  infants;  and  that  the  interest  of  the  settled 

sum  of  j£1000  should  be  paid  to  the  persons  so  appointed. 

How  far  the  &•      On  the  petition  of  a  mother  and  her  daughter,  a  child  about 

iagrouDdofS-  fourteen  years  of  age(/),  praying*  that  the  daughter  might 

terference;        |^  placed  under  the  mother's  care,  she  offering  to  maintain 

her  at  her  own  expense,  or  that  the  mother  might  be  permit- 
ted to  have  access  to  her  daughter  at  all  convenient  times;  it 
being  stated  at  the  bar,  that  tiie  father  was  living  in  habitoid 
adulteiy,  on  account  of  which  the  mother  had  obtained  a  di- 
vorce in  the  Ecclesiastical  Courts,— Sir  Anthony  Hart,  Y.  C^ 
said,  tiiat  the  Court  had  nothing  to  do  with  the  fiiot  of  the 
&ther'8  adultery,'  unless  the  father  Imngs  tibe  child  into 
contact  with  the  woman  that  some  conduct,  on  the  part 
of  the  father,  with  reference  to  the  management  and  edu- 
cation of  the  child,  must  be  shewn,  to  warrant  an  inter- 
ierence  with  his  legal  ri^t  to  the  care  and  cuatody  of  hia 
child.  He  did  not  know  of  any  case  similar  to  that  brfore 
him,  which  would  authorize  his  making  the  order  soug^ 
—what  accMi    in  either  alternative.    If  any  could  be  founds  he  would  most 

the  mothet  will      ijujj.'j.a        •  ^        'j.^*  -vi  _^ 

be  aUowedin     gladlj  adopt  it;  foT,  m  a  moral  pomt  of  ^ew,  he  knew  it 
aiusb  a  caie.      ^^  ^^  mon  harsh  or  cruel,  than  depriving  the  mother  of 

propOT  intercourse  with  her  child.  His  Honor  observe^ 
^^  that  he  had  himself  been  counsel  in  two  cases  in  which 
Lord  Eldon  refused  petitions  precisely  similar.  Smiii  v. 
^SmUh,  oneof  them,  was  precisely  similar,  in  its  faets»  to  JBoff 
V.  BcU^  exc^t  that  the  fsEther's  object  th^RC  was  to  compel 
the  mother,  by  such  means  as  those  now  complained  oi^ 
to  give  up  to  him  some  property  which  was  settled  to  her 
'separate  use.    His  Honor's  argument  in  that  case  had  been, 

(0  BdU  V.  BiOl^  Z  Sim.  ^. 
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that,  as  the  kw  allowed  the  mothers  of  bastards  to  retain 
possession  of  their  children  till  the  age  of  seven  {u),  i  fortiori, 
mnst  the  law  allow  the  care  of  legitimate  children  to  be 
vested  in  the  mother.  The  child  in  that  case  was  nnder 
seven:  the  Lord  Chancellor,  however,  refused  the  order; 
and,  before  any  forther  proceedings  were  had,  either  the 
mother's  or  the  child's  deatii  determined  the  question. 
That  was  a  very  strong  case;  yet  the  Lord  Chancellor  held 
that  the  Court  had  not  jurisdiction.  The  other  case  was  Gal^ 
Bm  V.  GaUim  (x).  There  the  petition  was  on  the  ground  of 
the  father's  religious  principles :  ^e  was  a  Catholic;  but  the 
Lord  Chaacell(Hf  refused^  for  such  a  reason,  to  take  the  chil- 
dren away  from  the  father.  Counsel  had  then  pressed  that 
access  might  be  allowed  to  the  mother ;  but  the  Chancellor 
refused  the  order.'' 

This  decision  of  Sir  A.  Hart  seems  to  be  directly  contrary 
to  the  declaration  of  Lord  Eldon,  in  the  case  of  Jackson  y. 
Hankey{y)j  that  as  the  children  were  wards  of  the  Court,  and 
therefore  under  its  protection^  and  recollecting  that  children 
ought  to  be  brought  up  in  dutiful  obedience  and  warm  af- 
fection towards  both  parents,  he  could  not  allow  the  fietther 
to  take  them  so  out  of  access  as  not  to  have  opportunities  of 
nourishing  those  feelings.  If  any  complaint  was  made  of 
want  of  access,  that  might  be  remedied. 

The  law  as  to  taking  w^rds  of  Court  out  of  the  jurisdiction^ 
has  been  stated  above  {z). 

(«)  But  see  wpra^  p.  67.  I0OL 

(«)  S$$p.  12^  j^^pra.  (#)  Stpra,  p.  129« 

( jr)  2  Jac  264>  ntpnn^  pp.  130, 
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CHAPTER  XV. 


HABEAS  CORPUS. 

X  HE  jurisdiction  of  the  Lord  Chancellor  upon  habeas  cor- 

pus  is  part  of  the  common  law  jxirisdiction  of  the  Great  Seal, 

and  is  exactly  the  same  with  that  of  the  judges  of  the  com* 

mon  law  courts. 

Principle  to  de.      Habeas  corpus  proceeds  on  the  fact  of  an  illegal  re- 

■tnint  straint^  and  the  person  entitled  to  the  legal  custody  of  an 

infant^  of  whatever  age^  may  obtain  the  writ^^  in  the  first  in- 
stance^ to  bring  him  before  the  Court. 

An  infant  (a)  eloped  from  her  father,  and  was  detained 
firom  him  by  force^  with  a  view  to  her  marriage.  The  Court 
of  Song's  Bench  granted  a  habeas  corpus  directed  to  the  per- 
son detaining  her,  and  a  rule  for  an  information  nisi. 

An  infant  of  thirteen  [b)  absconded  from  his  father,  and 
was  detained  by  a  third  person^  under  pretence  of  being  his 
apprentice.  Upon  an  affidavit  stating  these  facts,  the  Court 
of  King's  Bench  granted  the  father  a  habeas  corpus  in  the 
first  instance  to  bring  up  the  infant. 
I.  Infant  of  When  this  writ  is  obeyed,  and  the  party  brought  up  is  ca- 

yean  of  discre- 

tion  Mt  free.      pable  of  using  a  discretion,  the  individual  who  has  been  under 

restraint  is  declared  at  liberty;  and  the  Court  will  even  di- 
rect^ if  necessary,  that  he  shall  be  attended  home  by  an 
.  officer,  to  make  the  order  effectual  (c). 


(a)  Rex  V.  Ward,lW.  BI.  386.       (c)  See  Jac.  254,  n.;  4  AdoL  & 
(6)  R9  PsarsWi  4  Moore,  d66.      EU.  624;  2  Swaost.  698. 
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A  boy  (d)  nearly  fourteen  years  old  waa  brought  up  by  ^«^!^^". 

mud  of  nihci* 

habeas  catjni$,  sued  out  by  his  father,  in  order  to  have  him 
delivered  over  by  an  aunt,  who  kept  him.  The  boy  exp 
pressed  great  unwillingness  to  go  to  his  fiuther;  and  the 
Court  had  a  Tezy  bad  opinion  of  the  father's  design,  in  ap- 
plying for  the  custody.  They  declared  that  upon  this  writ 
they  could  only  deUver  the  boy  out  of  the  custody  of  the 
aunt,  and  inform  him  that  he  was  at  liberty  to  go  where  he 
pleased.  He  chose  to  continue  with  his  aunt.  The  Court 
said  the  &ther  might  have  o&er  remedies,  in  which  the 
right  of  guardianship  might  properly  come  into  question. 
They  seemed  to  consider  that  they  could  only  firee  a  person 
firom  actual  restraint,  and  not  hand  oyer  the  custody  to  the 
person  entitled.  Bex  y.  Jokmon  (in  which  llie  custody  had 
been  changed)  {e)  was  said  to  be  wrong,  and  it  was  stated 
that  Lord  Baymond  at  last  thought  so  himself.  LordMans- 
field,  however,  in  a  subsequent  case  {p),  thought  that  both 
decisions  were  right;  though  he  dissented  firom  the  dicta  in 
Her  y.  Smiihj  (i.  e.  firom  the  notion  that  the  Court  could 
not  deliver  the  custody  to  another,  as  well  as  deliver  the 
party  firom  actual  restraint). 

The  ftther  of  a  girl  about  fifteen  years  old  (A)  bound  her 
apprentice  to  a  music  master.  During  her  apprenticeship 
she  was  debauched  by  a  third  person;  by  collusion  with 

(d)   Bex  V.  Smiiht  Stxa.  962;  euHodia.**    See  e»  parte  Hcpkine^ 

and  see  the  same  case  reported  in  9  P.  W.  152.  L<idy  Henrietta  Berke- 

Ridgeway^p.  149,wheTe  Lord  Hard-  ^#  eaee^  a.d.  1682.  3  Harg.  St.Tr. 

wicke,  C.  J.,  is  represented  as  say-  544;  LadljfCkOh^riineAfmeel^eeaae^ 

ing,  ^  I  do  not  know  but  that  the  cited  Ridg.  149 ;  8  Mod.  214 ;  Gil- 

fiither  may  take  the  child  wherever  bert,  Eq.  R.  173 ;  2  P.  W.  112. 

he  finds  him.     Howerer,  he  has  (e)  8  Mod.  214;   Lord  Raym. 

his  remedy  against  any  person  who  1334»  S.  C;  Stra.  679,  S.  C;  see 

detains  him  ill^ally;  he  may  bring  infiray  p.  166. 

his  writ  of  rsTiahment  of  ward.  {g)  Be§  v.  Ddanal^  Burr.  1434, 

(F.  N.  B.  327.)   There  is  an  action,  S.  C. ;  1  W.  Bl.  410. 

too,  where  the  guardianship  itself  (A)  Bex  y.  Ikknal. 
u  reooTeiablei  the  writ  de  iffectkme 
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her  mastaer  ehe  wa«  ajadgned  oyer  to  her  seducer^  imder  in- 
dentoses  of  apprenticeship,  to  learn  music  of  him  j  and  she 
went  and  Eyed  with  him  aa  his  mistress.  She  was  pro- 
duced  by  him  in  Court  upon  Aodece^  corpus  sued  out  by 
the  &ther.  Lord  Mansfield  ssid,  that  the  true  rule  wa;^ 
that  the  Court  were  to  judge  upon  the  eireumstances  of 
the  partiexdar  case^  and  to  gire  their  directions  ace(xd- 
ingl7«  That,  in  the  case  before  them,  thore  was  no  reasw 
for  the  Court  to  dehver  her  to  her  &tfaer :  cJbe  hid  xeodYei 
ill  usage  from  him^  before  she  was  put  oiut  apprentice; 
he  had  neglected  her  while  she  was  with  her  master, 
sold  he  had  assigned  over  his  parental  authority  by  the  in- 
denture of  apprenticeship.  It  was,  therefore,  ordered,  that 
the  gild  should  be  dischaorged  from  aU  restraint!,  coid  be  at 
liberty  to  go  wheve  she  would.  But  the  Court  saw  no  reason 
to  send  an  officer  with  her  to  protect  her  upon  a  mere  ap<- 
piffibe&sian  or  suppositum  that  anybody  would  behaTe  im** 
iproperly  4»i  the  occasion.  It  was  also  laid  dowii^  that  if  the 
cireomstanees  require  a  change  a£  the  custody,  it  must  be 
ddi^vved  in  Court.  If  thqr  do  not  require  it;,  the  privilege 
redeundo  is  of  course,  unless  the  Court  should  see  ground  to 
dedaare  liie  contrary  (i). 
Against  de-  An  heiress,  aged  thirteen,  whose  father  and  mother  were 

nun  0  guar-  ^^^^  ^^  living  in  the  house  of  Sir  Eobert  Viner,  with 

whom  she  had  been  left  at  her  mother's  death  (t).  Her 
aunt  being  legal  guardian  obtained  a  writ  of  habeas  corpus, 
directed  to  ^  B.  Yiner,  to  bring  her  into  Court,  and  al- 
leged that  he  had  no  right  to  detain  the  in&nt,  and  that  he 
wanted  to  make  up  a  match  for  her,  though  she  was  already 
married  by  her  mother.  The  infant  being  in  Court,  chose 
to  stay  with  Sir  B.  Yiner,  and  not  to  go  to  her  aunt  or  her 
pretended  husband.  The  Court  would  not  iremove  her;  but 
ordered  Sir  B,  Yine^  to  permit  heir  aunt  and  friends  to  visit 

(t)  Rule  deduced  from  il.  v.  Ohrki&ny  R.  v.  JMmmh,  and  B,  v.  Smith. 

(i)  2  Lev.  128. 
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her,  and  to  enter  into  reoogiiiBVioeB  not  to  suffiv  Iifl^ 
fllie  remained  with  him. 


A  young  lady  of  years  of  marriage  lived  nnder  the  care  ^^^^ 
'Of  her  testamentary  guardian.  A  man  claimed  her  as  his  tenM  hu*- 
wife,  and  she  was  brought  into  Court  npcm  hobeoM  corfm 
directed  to  the  guardian  (/)•  She  denied  the  marriaga. 
The  Court  could  not  tiy  the  marriage  by  affidavil^  and  tibey 
could  not  deliyer  her  to  the  man  as  her  husband^  without 
allowing  the  marriage.  She  chose  to  remain  with  her  guar- 
dian. The  Courts  haying  seen  that  she  was  under  no  illegal 
restraint,  dedared  that  she  was  at  liberty  to  go  where  she 
pleased;  and  being  informed  that  the  man  had  a  design  to 
aeiae  her,  they  sent  a  tipstaff  home  with  her,  to  protect  her. 


Where  the  person  is  too  young  to  have  a  choioe^  it  be-  if.  inftotba- 

low  yesn  of 

comes  neoessary  to  refer  to  legal  principles  to  see  who  is  en-  diientioii. 
titled  to  tlie  custody;  because  the  law  presumes  thai^  where 
the  legal  custody  is,  no  restraint  exists;  and,  where  the  Pratamptioii in 
<^d  is  in  the  hands  of  a  third  person,  that  presumption  ia  cuitody. 


in  £iTour  of  the  father  or  legal  guardian. 

A  liither  applied  to  obtain  possession  of  a  ciiild  of  five  Deiifcrad  to 
years  of  age,  which  the  mother  kept  from  him.    There  was       *'* 
reason  to  doubt  whetiiier  the  child  was  lus;  he  had  been  di- 
▼ciced  from  the  mother  soon  after  its  birth.    Iiord  Kenyon 
had  no  doubt  but  that  the  finther  was  entitled  to  the  custody, 

as  the  Court  saw  no  reason  to  believe  that  he  intended  to 

■ 

abuse  his  ri^t  by  sacrificing  the  child  (m). 

Lord  Eldon  on  hab^oM  corpus  ordered  (»}  two  diildren,  of 
the  respective  ages  of  five  years  and  seven  months,  to  be  dSi- 
livered  to  their  father  by  their  mother,  who  was  living  apart 
£rom  him,  and  who  claimed  the  custody  of  their  persons  by 
virtue  of  a  certain  deed  which  provided  for  their  residing 
with  her  in  the  event  of  a  separation,  and  of  another  deed,  by 

(I)  Bm  v.  CUurkion,  Stia.  444.         (n)  Earl  of  WatmoMM  can, 
(m)  Sir  W.  Mum^M  mm^  cUsd   Jag.  261,  noW. 
6£a8t.223. 
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whicli  a  provision  was  made  for  her  separate  maintenance^ 
and  an  annual  allowance  was  agreed  to  be  raised  and  paid  to 
her  for  the  maintenance  of  the  infants. 

Habeas  corpus  was  granted  (o)  to  bring  up  a  girl  of  tender 
years  firom  the  custody  of  her  mother^  in  order  to  her  being 
returned  to  the  care  of  a  schoolmistress^  with  whom  she 
had  been  placed  by  her  father^  and  removed  by  the  mother's 
contrivance.  Th^re  was  no  suggestion  that  the  child  was 
subjected  to  improper  restraint  or  confinement. 

The  mother  of  three  female  infants  (j^)^  the  eldest  aged 
five  years  and  a  half^  left  the  house  rented  by  her  husband^ 
in  which  she  was  living  with  the  infants^  and  afterwards  re- 
moved them^  and  instituted  proceedings  against  her  husband 
in  the  Ecclesiastical  Court  for  a  divorce  and  alimony.  Patte- 
son^  J.^  on  the  application  of  the  father,  granted  a  writ  of 
habeas  corpus  to  bring  the  children  before  him.  Before  the 
return  of  the  writ,  a  petition  was  presented  to  the  Vice- 
Chancellor,  praying  that  it  should  be  referred  to  one  of  tiie 
Masters  of  the  Court  to  report  wh6  was  a  fit  and  proper 
person  to  be  the  guardian.  The  petition  was  heard,  and 
dismissed  while  the  habeas  corpus  was  depending.  Patteson, 
J.,  ordered  that  the  mother  should  deliver  up  the  children 
to  her  husband — she  refused  to  give  them  up.  A  rule  was 
obtained  for  an  attachment  against  the  mother  for  her  con- 
tempt; and  the  Court  of  King's  Bench  reftised  to  set  aside 
the  order  made  by  Patteson,  J.  In  this  case,  the  fiither  was 
stated  to  be  living  in  adultery,  but  it  did  not  appear  that  the 
children  would  be  in  any  danger  of  being  brought  into  con- 
tact with  the  adultress. 
BeliTered  to  A  girl  not  more  than  nine  or  ten  (j^),  or  according  to  some 

accounts,  six  years  old,  was  living  with  a  guardian  appointed 

(o)  Esc  parte  IPCMUm,  1  Dowl.  (q)  jReasY.  Johnson,  8  Mod.  214 ; 

Pract.  Ca.  81.  Lotd  Raym.  1334,  S.  C;    Stra. 

(/>)  Rex  V.  OreenhiUy  4  Ad.  &  579,  S.  C. 
EU.  624;  6  Nev.  &  Man.  244^ S.  C. 
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by  the  Spiritaal  Court.  Sucli  a  gnardian  could  of  ooune 
have  no  claim  to  the  custody  as  againit  a  testamentaiy  guar- 
dian.  The  child  was  brought  up  on  habea9  corpus,  and  waa 
deUvered  to  her  unde^  the  testamentary  guardiauj  being  too 
young  to  judge  for  herself. 

A  dispute  as  to  the  custody  (r)  of  two  children,  of  the  ages 
of  six  and  nine  years  respedavely,  arose  between  their  grand- 
fietther  and  grandmother,  to  whose  care  the  father  had  in- 
trusted them  during  his  life,  and  certain  persons  whom  he 
had  by  will  appointed  guardians,  and  requested  to  cause  the 
duldr^L  to  be  properly  brought  up.  While  a  luAea$  corpui 
was  depending,  the  grandfather  and  grandmother  filed  a  bill, 
for  the  purpose  of  putting  the  children  under  the  protection 
of  the  Ck>urt  of  Chancery.  The  Court  of  Queen's  Bench 
held,  that  the  legal  right  of  the  testamentary  guardians  was 
as  strong  as  that  of  a  father,  and  ordered  the  children  to  be 
deliYered  up  to  them ;  intimating  at  the  same  time  an  opini- 
on that  some  delay  might  have  been  allowed  if  there  had 
been  reason  to  expect  a  speedy  decision  in  the  Court  of 
Chancery  as  to  the  custody  of  the  children. 

Although  the  first  presumption  is,  that  the  right  custody  when  emdtj 

Of  eofTopdon 

according  to  law  is  also  the  firee  custody;  yet  if  it  be  shewn  apprehended, 
that  cruelty  or  corruption  is  to  be  apprehended  firom  the 
father  or  guardian,  a  counter  presumption  arises. 

It  has  been  held  that  the  fact  of  a  father  haimig  formed 
an  improper  connexion,  is  not  of  itself  sufficient  reason  for 
refusing  to  give  him  the  possession  of  his  children,  where 
there  is  no  reason  to  apprehend  that  he  will  bring  them  into 
contact  with  the  woman  («). 

But  the  Court  has  intimated  that  the  right  of  the  &ther  nght  ot  &ther 
would  not  be  acted  upon,  where  the  enforcement  of  it  would  ed  apon. 
be  attended  with  danger  to  the  child ;  and  it  has  declined  to 
detiver  the  child  to  him*  where  there  was  an  apprehension  of 

(r)  Rex.  T.  /«2^,  5  Ad.  &  £11.  624;  iupra^  p.  156 ;  see  BaU  r. 
4il.  Ball,  2  Sim.  35. 

(#)  Bex  r.Oreenm,  4  Ad.  &  £U. 
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eraelty,  or  of  contamination^  bj  some  exhibition  of  gross  pro- 
fligacy. 
Infant  giyen  to       On  the  rctum  to  a  writ  of  habeas  carpus  sued  out  by  a 

third  person. 

father  (f),  cause  was  shewn  that  the  detainer  was  at  the  desire 
of  the  child^  who  was  six  years  old;  and  with  the  mother^ 
who  lived  separate  from  the  fiither*  The  husband^  at  the 
Judge's  chambers^  threatened  to  take  the  child  by  force: 
the  Judge  said  he  would  conunit  him.  It  appeared  that 
the  husband  had  become  bankrupt^  and  that  the  mother  had 
separated  firom  him  on  account  of  ill  treatment;  the  child 
was  likely  to  receive  an  improper  education  with  its  father, 
and  was  not  well  used.  Lord  Mansfield  said^ ''  The  CSourt,  if 
the  parties  are  agreed^  will  make  no  order.  If  they  disagree, 
the  Court  wiU  do  what  shall  appear  best  for  the  child :  fix  on 
a  boarding-school^  and  the  Court  will  have  no  objection ;  let 
the  child  in  the  mean  time  stay,  so  that  the  mle  may  be 
made  with  the  concurrence  of  the  fSeanily.  The  natural  right 
is  with  the  fietther;  but  if  the  fieither  is  a  bankrupt^  if  he  con« 
tributes  nothing  for  the  child  or  family,  and  if  he  be  impro- 
per for  such  conduct  as  was  suggested  at  the  Judge's  cham- 
bers, the  Court  wiU  not  think  it  right  that  the  child  should 
be  with  him." 

A  &ther  claiming  from  his  wife  the  custody  of  their  In- 
timate infant  child  on  habeas  corpus  {u),  the  Court,  on  a  re« 
presentation  by  the  wife  of  his  profligacy  and  cruelty,  refer- 
red it  to  a  barrister  to  determine  as  to  the  proper  custody  for 
the  child ;  the  wife  (who  was  in  contempt  for  disobeying  the 
writ)  and  the  husband  conserUinff  to  abide  by  such  determi- 
nation. 

In  a  modem  case  in  the  Court  of  Common  Pleas  («),  ahus- 
band  ill-treated  his  wife :  a  separation  took  place ;  the  wife 

(I)  BKuefi  eoff,  Lofft  748.  reported  with  sufficient  tahiam  to 

(n)  E.  V.  DM^f^  4  Ad.  &  Ell.  warrant  any  inference  whatever. 

644n.    The  circumstances  of  JR.  V.  («)  Eg  parte  Satkmer,  9  Moore^ 

Wilsim,  there  mentioned,  are  not  278 ;  n\fra,  p.  160. 
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kept  her  child^  wbid  wis  dx  yeaars  eU;  the  hmband  ooha« 
bited  with  another  woman.  The  hvBband  saed  out  a  habeu$ 
corpus.  The  judge  (Best,  J.)  at  chambenj  did  not  order  the 
diild  to  be  giren  up  to  him,  at  he  thought  that,  under  the  cir- 
ooimtanoeay  neither  fiither  nor  mother  was  enticed  to  the 
custody;  but  the  parties  agreed  that  it  should  be  phM^  with 
a  third  penon. 

Applications  by  mothers  to  take  children  out  of  their  &•  Appiictdons  by 
thers'  custody^  there  bemg  no  charge  of  cmeity  or  coimp*  from  father  ha- 
turn  against  the  latter,  have  not  been  snoceMftd.  ^w^^^tf 

Upon  an  appKcation  for  a  Aodeotosyput  by  the  mother,  (y)  ^^^^^^^^ 
to  bring  up  a  child  which  had  been  pbced  at  adiool,  but  *^* 
taken  away  by  the  fitther.  Lord  Mansfield  said  that  the 
Court  could  not  at  any  age  take  a  child  from  the  father; 


hat  that  as  he  had  OGnstrained  himself  by  srtides  of  separa*  —Meets  ttipn- 

Uted  for  on  m« 

tion  to  let  the  mother  have  access  to  the  child,  if  he  chose  mratioii,  en- 
to  take  the  dbild  home,  he  must  proride  for  the  sccess  of  the 
mother  to  it  there* 

An  Englishwoman  married  a  Frenchman  domiciled  in  Eng- 
land, by  whom  she  had  one  child.  {2)  She  separated  from  her 
husband  onacooxmt  of  ill  treatment,  and  he  by  force  and  stra- 
tagem got  into  the  house  where  she  was,  and  csniod  away  the 
child,  an  infant  at  the  breast.  The  mother  obtained  a  habeas 
carpus  upon  affidavit,  stating  these  facts,  and  also  stating  that 
die  was  apprehensive  that  the  father  meant  to  send  the  child 
abroad,  but  without  asadgning  a  sufficient  reason  for  her  ap- 
prehension. Lord  Ellenborough,  C.  J.  said,  "  The  fsther  is 
the  person  entitled  by  law  to  the  custody  of  his  child.  If  he 
abuse  that  right  to  tiie  detriment  of  the  child,  the  Court  will 
protect  the  child.  But  there  is  no  pretence  that  the  child 
has  been  injured  for  want  of  nurture,  or  in  any  other  re* 
spect.''  The  child  was  remanded  to  the  custody  of  the  fiither. 

It  seems  firom  the  language  of  many  Judges,  that  infants  Infiuit  eipoied 

(jr)  Mr.  lOlmCs  tase^  ciled  5  {z)  Esxr.l>eMannmUe,6EiiA 
EsBt.  222,.  281 ;  flee  Jse,2H  n*;  S>IP^P«  1^* 
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to  violence  will  will  be  protected  by  the  Courts  from  personal  violence,  and 

beUkeafrom  . 

father;  that  if  a  child  be  craelly  treated  by  his  father^  he  will  be 

taken  from  him  upon  habeas  corpus. 
—when  to  cor-       But  whether  a  child,  being  in  the  frither's  possession,  will 

mption  alone,  , 

fnnryi  be  taken  from  him^  on  account  of  his  having  exposed  it  to 

contact  with  improper  persons^  is  extremely  doubtful.  Lord 
Eldon  considered  that  a  judge  on  habeas  corpus  attended  to 
nothing  but  cruelty  or  personal  ill  usage  to  the  child^  as  a 
ground  for  taking  it  from  its  father,  (a) 

— refoaedinM-      In  a  case^  the  earlier  stages  of  which  have  been  noticed 

above  {b),  the  father  took  the  child  by  fraud  from  the  person 
with  whom  it  had  been  placed  with  the  sanction  of  the  Judge 
at  chambers^  and  was  now  in  gaol,  cohabiting  with  the  woman 
before  referred  to,  who  took  the  child  to  him  every  day.  The 
child  being  brought  into  Court  by  a  habeas  corpus  sued  out 
by  the  mother,  C.  J.  Best  said,  that  BUssefs  case  was  strong 
to  shew  that  the  power  of  assigning  the  custody  of  a  child 
before  the  Court  of  King's  Bench  was  discretionary,  if  the 
father  appeared  to  be  an  improper  person  to  receive  it;  but 
that  in  the  present  case  the  father  actually  had  the  child, 
and  the  Court  had  no  jurisdiction  to  take  it  out  of  such  cus- 
tody  and  give  it  to  the  mother ;  and  he  advised  an  applica- 
tion to  the  Court  of  Chancery. 

BUtmfi  eaf         Mr.  Justice  Patteson,  in  a  subsequent  case  (c),  observes, 

tMon,  J.  ^  * '  that  it  is  laid  down  in  BUssefs  case  that  the  Court  has  a 
•  power  to  change  the  custody  of  the  child,  and  to  take  it  from 
the  father;  that  this  is  the  strongest  case  to  be  found  as  to 
the  authority  of  the  Court  in  similar  instances,  but  that  the 
case  was  doubted  a  good  deal  by  the  Court  of  Common  Pleas 
in  ex  parte  Skinner;  and  his  lordship  seemed  almost  to 
doubt  whether  the  Court  has  authority  to  interfere  even 
where  there  is  improper  restraint  upon  the  child. 

(a)  Jac.254,ii.;8ee2Bligh,N.    278;  Mf/>r0,  p.  168. 
R»  124.  (c)  JEx  parte  IPOeOan,  I  DowL 

.   (h)  E»  parte  Skinner,  9  Mpore,   Pract.  Ca.  81;  si^9ra,  166. 
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It  ia  to  be  obaerved.  boirever.  tliat  BUsBefs  ea»e  only  Dittinction  b«- 
aliews  that  where  the  child  is  not  in  the  fathers  possession,  eate  and  «<- 
and  he  is  not  a  proper  person  to  receive  it^  the  child  will 
not  be  deliyered  to  him.    In  ex  parte  Skinner,  the  child  was 
in  Hie  fjoQiei^B  possession;  he  was  not  a  proper  person  to 
retain  it,  bnt  the  Conrt,  seeing  that  it  was  in  his  possession, 
did  not  take  it  firom  him;  thns  establishing  a  principle 
nearly  the  oonyerse  of  the  principle  of  the  dedsion  in  BSs^ 
sefs  case,  but  not  at  all  inconsistent  with  that  decision. 
It  seems,  however,  to  deserve  consideration,  whether  the 
possession  of  his  child,  which  the  father  had  obtained  by 
a  firaud  upon  the  agreement  sanctioned  by  the  Judge,  was 
aoch  a  possession  as  the  Ciourt  ought  to  have  allowed  him  to 
take  advantage  ot 

"Where  an  infant  below  the  years  of  discretion  has  been  When  no  legal 
taken  from  the  penon  with  whom  it  was  reaidmg,  and  nei-  "°"^^' 
ther  of  the  parties  who  claim  the  custody  is  legally  entitled 
to  it,  the  Court,  on  habeas  corpus  usually  restores  the  infiant  infant  below 

'  '  -r  /  yewi  of  discte- 

to  the  custody  firom  which  it  was  originally  taken.     This  tionTcatoradto 
course  has  been  adopted  in  disputes  between  the  parents  of  ° 
illegitimate  children,  neither  of  whom  has  the  legal  right  of 
guardianship  {d). 

A  putatiTC  father  obtained,  by  firaud,  possession  of  an  Die-  ^^?^^^'' 
gitimate  clnld  three  years  old,  living  in  the  mother's  cus-  of  mother. 
tody.    The  Court  of  King's  Bench  on  habeas  carpus  declared 
that  the  putative  fSather  had  no  right  to  the  custody,  and  or- 
dered the  child  to  be  restored  to  the  mother  (e). 

In  a  similar  case  {ff),  the  child  being  five  years  old,  a  rule 
for  a  habeas  carpus  was  granted ;  and  Lord  Kenyon,  C.  J., 
remarked  that  where  the  father  has  the  custody  of  the  child 
Mrlj,  the  Court  would  probably  not  take  it  away  firom  him ; 


(d)  Ssx  y.  Fekcn  ^  Wenman,  1       («)  Rex  v.  Soper,  5  T.  R.  278. 
Bott.  P.  L.  by  Const,  p.  478,  pi.       (g)  /2m;  v.ifaM^,6£ast.224,ii. 
029.    Supra,  p.  67. 
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Moiher^i  cn«- 
tody  preferred 
to  •trangei'i. 


InjttDCtioii 
•gainst  prtM 
Mediogbj 


Penaltiet  Ibf 
child-stealing. 


but  \7liere  he  has  got  possession  of  it  by  force  or  firand^  the 
Court  will  interfere  to  put  matters  in  the  same  situation  a« 
before. 

In  a  similar  case  {h)j  the  Court  of  King's  Bench^  withont 
touching  the  question  of  guardianship,  which  it  considered 
to  belong  to  another  forum,  granted  a  habeas  corpus  directed 
to  certain  persons  who  had  taken  the  child  from  its  motheri 
for  the  purpose  of  restoring  it  to  the  same  quiet  custody  in 
which  it  was  originally. 

The  mother's  custody  has  been  preferred  to  that  of  a 
stranger.  An  illegitimate  child  was  placed  with  a  nurse  by 
consent  of  both  its  parents  (i).  The  father  removed  it,  and 
gave  it  into  the  care  of  another  woman,  and  went  abroad^ 
having  intrusted  a  Mend  with  the  superintendence  of  the 
child.  The  Mend  was  willing  to  maintain  the  child,  and  the 
mother  was  poor,  yet  the  Court  of  King's  Bench  ordered  it 
on  habeas  corpus  to  be  delivered  to  the  mother,  it  not  being 
alleged  tiiat  the  child  would  be  in  any  danger  with  her.  The 
Court  of  Chancery  will,  if  necessary,  restrain  a  father  or  any 
other  person  firom  suing  out  a  writ  of  habeas  corpus,  or  from 
prosecuting  any  writ  of  habeas  corpus  already  sued  out,  for 
the  purpose  of  obtaining  possession  of  the  persons  of  in* 
fimt  wards  (A). 

It  may  be  proper  here  to  state,  that  by  stat.  9  Oeo.  4,  c. 
Bl,  it  is  enacted,  ''  That  (/)  if  any  person  shall  maliciously, 
either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  en« 
tice  away,  or  detain  any  child  under  the  age  of  ten  years, 
with  intent  to  deprive  the  parent  or  parents,  or  any  other 
person  having  the  lawful  care  or  charge  of  such  child,  of  the 
possession  of  such  child,  or  with  intent  to  steal  any  article 


(h)  Rex  y.  BbpHns,  7  East.  679 ;  N.  R.  148. 

see  Mex  y,  Idmifi^^Um^  1  Bott.  by  (k)  Jk^tkm  v.  Ho^toais^  sigMra, 

Const.  406.  p.  140. 

(0  Ex  parte  Knee  or  S^en,  I  (0  Sect.  21. 
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upon  or  about  the  penon  of  such  childj  to  yrhomaoevet  snch 
article  may  belong;  or  if  any  person  shal],  witb  any  such  in- 
tent as  aforesaid^  receive  or  barbonr  any  such  child^  knowing 
the  same  to  have  be^i  by  force  or  fraud  led^  taken^  decoyed, 
enticed  away,  or  detainedj  as  hereinbefore  mentioned;  every 
such  offender^  and  every  person  oounsellingj  aiding,  or  abet- 
ting such  offender,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof^  shall  be  liable  to  be  transported  b^ond  the 
seas  for  the  term  of  seven  yean,  or  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  cor« 
xection,  for  any  term  not  exceeding  two  yean;  and  if  a 
male,  to  be  onoei  twice,  or  thriee^  publicly  or  privately 
whipped  (if  the  Oonrt  shall  so  think  fit),  in  addition  to  such 
imprisonment ;  Provided  always,  that  no  person  who  shall 
have  claimed  to  be  the  father  of  an  illegitimate  child,  cat  to 
have  any  right  to  the  possession  of  such  child,  shall  be  liable 
to  be  prosecuted  by  virtue  hereof,  on  aocoont  of  his  getting 
possession  of  suoh  child,  or  taking  such  child  out  of  the  pos« 
session  of  the  mother,  or  any  other  person  having  the  lawful 
charge  thereof 

By  stat.  10  Geo.  4,  c.  M,  s,  21|  these  provisions  are  ex* 
traded  to  Ireland. 


M  2 
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CUSTODY  UNDER  STAT.  2  &  3  VICT.  c.  54. 

X  HE  rights  of  mothers  with  reference  to  their  infSant  chil* 
dren^  whether  at  common  law^  or  nnder  the  peculiar  juris- 
diction exercised  by  the  Court  of  Chancery  over  its  wards^ 
have  been  ah^ady  stated.    The  Legislature,  adopting  the 
opinion  that  those  rights  £Edl  short  of  what  natural  feeling 
and  public  policy  demanded,  has  lately  given  its  sanction  to 
a  law  (a)  by  which,  after  the  preamble  ''  that  it  is  expedient 
to  amend  the  law  relating  to  the  custody  of  in&nts/'  it  is 
enacted, — 
fudges  in  eqoi-      I.  That  it  shall  be  lawful  for  the  Lord  Chancellor  and  the 
Older  on  peti-     Master  of  the  Rolls  in  England,  and  for  the  Lord  Chancellor 
ofmothento'    ^^^  ^^'^  Master  of  the  RoUs  in  Lreland,  respectively,  npon 
nnderseTS^br  ^®*™^?  *^®  petition  of  the  mother  of  any  infant  or  infSuits 
Aeir  ^^^«g.    being  in  the  sole  custody  or  control  of  the  father  thereof,  or 
that  Bge.  of  any  person  by  his  authority,  or  of  any  guardian  after  the 

death  of  the  father,  if  he  shall  see  fit,  to  make  order  for  the 
access  of  the  petitioner  to  such  infant  or  infants,  at  such 
times  and  subject  to  such  regulations  as  he  shall  deem  con- 
venient and  just;  and  if  such  infant  or  infiemts  shall  be  with- 
in the  age  of  seven  years,  to  make  order  that  such  infiint  or 
infants  shall  be  delivered  to  and  remain  in  the  custody  of 
the  petitioner,  until  attaioing  such  age,  subject  to  such  re- 
gulations as  he  shall  deem  convenient  and  just. 

(a)  2  &  3  Vict.  c.  54. 
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H.  That  on  all  oomplaints  made  under  this  act^  it  shall  be  AffidaTiti  to  be 
lairful  for  the  Lord  Chancellor  or  the  Master  of  the  BoHs  in  partiei  depos- 
Bn^and^  and  for  the  Lord  Chancellor  or  the  Master  of  the  ^uty^f  pW- 

•    

BoHs  in  Ireland,  to  receive  afiSdayits  sworn  before  any  Mas-  ^^^' 
ter  in  Ordinary  or  Master  Extraordinary  of  the  Court  of 
Chanceiy;  and  that  any  person  who  shall  depose  fiedsely  and 
eamxp&j  in  any  affidavit  so  sworn,  shall  be  deemed  guilty  of 
perjury,  and  incur  the  penalties  thereof. 

in.  That  all  orders  which  shall  be  made  by  virtue  of  tibis  Ordenenfoned 

\ff  proocM  of 

act  by  the  Lord  Chancellor  or  the  Master  of  the  Bolls  in  oontempt 
England,  and  by  the  Lord  Chancellor  or  the  Master  of  the 
SoEb  in  Lfeland,  shall  be  enforced  by  process  of  contempt 
of  the  High  Court  of  Chanceiy  in  England  and  Lreland,  re- 
spectively. 

rV.  That  no  order  shall  be  made  by  virtue  of  this  act.  No  mother 

•ffuntt  whoni 

whereby  any  mother  against  whom  adultery  shall  be  estab-  adultery  hM 

..  ^^-I'j  ..  M»        ^  ••1  a*        been  ettablith- 

Iisned  by  judgment,  m  an  action  for  cnminal  conversation  ^  entitled  to 
at  the  suit  of  her  husband,  or  by  the  sentence  of  an  ecdesi*  ^^'* 
astical  court,  shall  have  the  custody  of  any  infant,  or  acdess 
to  any  infiant,  any  thing  herein  contained  to  the  contrary 
notwithstanding. 

Two  applications  have  been  made  to  the  Court  under  this  CtMi  under 

the  act;  appU- 

act.  In  one.  In  re  Shaw  (&),  a  husband  and  wife  were  living  cation  of  mo* 
apart  by  mutual  consent,  under  a  deed  of  separation.  It 
appeared  that  the  grandmother,  by  whom  the  children  were 
supported,  would  cease  to  maintain  them,  if  the  mother  were 
allowed  access.  There  were  other  circumstances  affecting 
the  conduct  of  the  mother.    The  application  was  refused. 

In  the  other  case.  In  re  Taylor  (c),  a  wife  had  left  her 
home,  imputing  adultery  to  her  husband:  before  the  passing 
of  the  act,  the  husband  went  to  reside  in  France  with  his 
diildraiL    The  wife  instituted  a  suit  for  the  restitution  of    - 


(h)  Noticed  in  aigumeiit  In  re      (e)  See  iTiirMf,  for  Oct.  dl  and 
Ts^Ut.  Nov.  7, 1840. 
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conjugal  riglits^  and  tliat  suit  waft  still  pending*  A  petition 
tras  presented  to  the  Lord  Chancellor  by  the  ink,  praying 
tiiat  sudi  of  the  children  as  were  under  the  age  of  seven 
might  be  deUrwed  to  and  remain  with  h«r  up  to  that  age» 
and  that  she  might  have  free  access  to  the  others^  under  such 
regulations  as  the  Court  lAould  think  just  l!h»  wife,  at  Urn 
suggestion  of  the  Vice-Chancdlor^  'wrote  a  letter>  retracting 
the  charge  of  adultery. 

Ihe  Vice-Chancellor^  Sir  L*  ShadtreU^  obs&rved^  that  the 
moth^  would  have  access  to  her  children  if  a  restitution  of 
conjugal  rights  should  be  decreed  in  the  suit  whidi  was  still 
pending)  that  decree  of  itsdf  infnrrii^  iK^esB  to  the  diil* 
dren.  fiiis  Honor  doubted  very  much  vrfaetii^  the  act  vas 
meant  to  be  applical^le  to  a  case  where  the  husband^  btndfide 
befbre  tlie  presentation  of  any  petition  by  the  wife>  had  re- 
moved his  c^dren  to  a  foreign  country.  It  seemed  to  him 
rtfther  to  be  infeired  from  the  act^  that^  as  fiur  as  the  husband 
and  the  children  were  concerned^  their  residence  was  to  re« 
main  the  samew  Before  making  an  order^  directiBg  a  mode 
of  access^  the  Court  ought  to  be  reasonably  sure  that  it  eould 
carry  its  sentence  into  execution;  but  how^  in  this  cafse, 
could  it  make  its  ordar  ^ectual?  Upon  this  ground^  and 
because  the^aitwas  still  pending  in  the  Ecclesiastical  Court, 
the  pcftition  was  ostdeteA^  to  i^»nd  over^  with  fib^ty  to  ^spfAj^ 
Vice-  Chancel-  A  question  having  been  raised  as  to  the  power  of  tiie  Yio^* 
tun."^       ^  Chancellor  (who  is  not  mentioned  in  the  act)  to  hear  tibe 

peitiltion,  his  Honor  decided^  that^  under  the  act  of  1818, 
(63  JGheo.  8>  o.  S4)^  by  which  his  office  was  created,  he  had 
junsdiotion  in  tiie  matter;  also  intimated un  opinion,  that^ 
in  any  gross  ease,  a  powerwas  giv^i  by  the  act,  mi  the  gremd 
rfneoessity^  tomake«aerd^  ef  access  MPjMirfis.  Serviceof 
the  petition  ta  the  solicitors  (^  the  husband^  or  at  hia  count- 
ing-house or  country-house,  was  ordered  to  be  deemed  good 
service. 
DiwoMMo  aa        In  the  couTse  ^  the  argument,  it  was  insisted,  on  the 
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part  of  the  father,  that  the  Legialatxire  Iiad  consideredj  tiiat  to  tbe  prfodple 

•  ofUiAaet 

infimts,  on  whom  no  property  was  settledj  and  who  could 
not  therefore  be  wards  of  Courts  were  nevertheless  fit  objects 
for  its  care  and  protection;  that  the  act  leaves  the  legal 
light  of  the  father  exactly  where  it  fonnd  it;  that  the  act 
applies  eqnally  to  all  infants^  whether  wards  of  Court  or  not^ 
and  yet  does  notreqnirCj  or  even  enable^  the  Cionrttodo  any- 
thing in  the  case  of  wards^  which  it  might  not  equally  have 
done  before;  that  the  jurisdictioa  existed  before  within  nar- 
rower limits,  but  the  principles  on  which  it  was  exercised 
waie  equally  iq^cable  to  other  eases;  and,  now  that  the 
junsdicfciML  was  enlarged,  there  could  be  no  change  of  the 
fnncq^es. 

On  the  other  «idb  it  was  o^atmided^  that  the  intention  of 
the  Legislatiire  WAS  to  create  a  right  in  the  mother^  to  whiebi 
the  Conrt  diould  g^e  ^eet  in  all  oases  of  separation  between 
kuriMmd  ai&d  wife^  where  the  wife  had  not  been  guilty  of 
criminaJ  conduct;  that  this  new  right  must  be  enforoed 
equa%in  the  case  of  children  who  are,  and  children  who  are 
Bot,  wards  of  Court;  and  that  tiie  contrary  oonstraction  al- 
most emitFadicts  the  preamble,  by  denying  that  it  has  made 
9»j  attecaticm  in  the  tow  relating  to  the  custody  of  infigmts. 
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Age  of  consent, 
where  under 
age. 


PartieB  may 
diaagree, 


or  eonfimu 

Time  of  dia- 
agreement 


Adolt  liable  for 
breach  of  pro- 
mise to  marry 
infant 


HABBIAGE  OF  INFANTS. 

1  HE  age  of  consent  to  marriage  is^  fourteen  in  males^  and 
twelve  in  females.  If  a  hoy  (a)  under  fourteen^  or  a  girl  under 
twelve  years  of  age  marries^  tliis  marriage  is  only  inchoate 
and  imperfect ;  and  if  either  party  be  under  seven  years  of 
age^  it  is  absolutely  void:  where  the  marriage  is  inchoate^ 
when  either  of  the  parties  comes  to  the  age  of  consent^  they 
may  disagree  and  declare  the  marriage  void^  without  any 
divorce  or  sentence  in  the  Spiritual  Court.  This  is  founded 
on  the  civil  law.  But  the  canon  law  pays  a  greater  regard 
to  the  constitution^  than  the  age,  of  the  parties ;  for  if  they 
are  habUes  ad  matrimonium,  it  is  a  good  marriage,  whatever 
their  age  may  be.  And,  in.  our  law,  it  is  so  far  a  marriage, 
that,  if  at  the  age  of  consent,  they  agree  to  continue  to- 
gether, they  need  not  be  married  again.  If  the  husband  be 
of  years  of  discretion,  and  the  wife  under  twelve^  when  she 
comes  to  years  of  discretion,  he  may  disagree  as  well  as  she 
may;  and  so  it  is,  vice  versd,  when  the  wife  is  of  years  of 
discretion,  and  the  husband  under;  the  contract  being  of 
such  a  nature  as  necessarily  to  imply  a  right  to  dissent^  at 
the  age  when  the  reason  is  capable  of  being  exercised.  But 
where  there  are  mutual  promises  to  many  between  two  per- 
sons, one  above  twenty-one  and  the  other  a  minor  past  the 
age  of  consent,  the  former  is  bound,  and  is  liable  in  damages 


(a)  1  Bl.  Comm.  436* 
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Ibr  the  non-perfonnanoe  of  his  promise^  though  the  latter  is 
not(d). 

Bj  the  common  law>  if  the  parties  themselves  were  of  the  oidlaw^Mv- 
age  of  oonsentj  no  other  concurrence  was  necessary  to  make  oonBent  of  p»- 
the  marriage  valid;  and  this  was  agreeable  to  the  canon  law^  thon^h  imgu^' 
although^  both  by  that  (c)  and  by  the  civil  law,  the  con-  ^' 
sent  of  parents  was  requisite  for  a  perfectly  regular  and  so- 
lemn marriage.    But,  by  the  4  ft  6  P.  &  M.,  c.  8,  certain 
penalties  were  imposed  upon  persons  marrying  women  under  Penaltiet  for 
the  age  of  sixteen  without  consent  of  parents  or  guardians,  maniagei. 


and  upon  the  woman  herself,  if  she  assented  to  such  match,  (d) 
By  subsequent  statutes,  penalties  were  laid  on  every  cleigy- 
man  who  should  marry  a  couple  without  either  publication 
of  banns  (which  may  give  notice  to  parents  or  guardians) 
or  a  Hcense,  to  obtain  which  the  consent  of  paients  or  guar- 
dians  must  be  sworn  to.  Persons  combining  to  procure  the 
clandestine  marriage  of  a  minor  were  then,  as  now,  punish- 
able for  conspiracy ;  yet,  up  to  the  middle  of  the  last  cen- 
tury, clandestine  marriages  were  very  frequent. 

Such  marriages,  though  valid,  were  illegal  {e) ;  and,  in  Lord  Hard- 

.  *v«  1-1        «    wicke'i  Act 

order  to  put  a  stop  to  such  illegal  practices,  by  stat.  26  Geo.  2, 
c.  88,  commonly  called  Lord  Hardwicke's  Act,  new  provi- 
sions were  made  for  regulating  the  publication  of  banns,  and 
the  whole  law  of  marriage ;  and  the  act  declared  {g)  null  and  amnined  mar- 
void  all  marriages  solemnized  by  license,  where  either  of  the  ^mL  withoat 
parties  (not  being  a  widower  or  widow,  who  were  deemed  to  **°*^** 
have  been  emancipated,)  was  under  twenty-one,  without  the 
consent  of  the  fSather  of  the  minor,  or,  if  he  were  dead,  of 
the  guardian  or  guardians  lawfully  appointed,  [that  is,  it  Whotooouent. 
seems,  testamentary  guardians,  and,  perhaps,  guardian  in 
socage,  in  the  case  of  his  ward  being  married  under  the  age 
of  fourteen] >  or  one  of  them;  if  none,  then  of  the  mother, 

.  (b)  H6U  V.  Ward,  Sin.  937.  (e)  Per  Lord  Mansfield,  C.  J., 

(e)  See  Canon  62;  A.D.  1608.      in  .Sfia;  y.  ffodneU,  1  T.  R.  96. 
[d)  Infra,  p.  180.  (j)  Sect.  11. 
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Hard  coow- 
qiiences. 


Stat  3  Geo.  4, 
c.  75, 

gives  Talidity  to 
marriagea  by  li- 
cense withoat 
consent  pro- 
ipectiTeiy ; 

and,  under  cer- 
tain circam- 
atances,  retro* 
apectiyely. 


Ezceptioni. 


if  nnmamed;  otherwise^  of  a  guardian  or  gnardiani  of  the 
person  appointed  by  the  Court  of  Chancery. 

Under  this  statute^  marriages  by  license  were  frequently 
annulled  for  want  of  consent^  sometimes  after  long  cohabi- 
tation^ and  at  the  suit  of  the  very  party  by  whose  firaud  the 
license  had  been  obtained.  To  remedy  this  injustice^  the 
stat.  3  Geo.  4^  c.  75,  was  passed. 

This  act  repeals  {g),  as  to  any  fixture  marriage,  the  profit 
sion  of  Lord  Hardwicke's  Act^  by  which  the  marriages  by 
license  of  minors  without  consent  were  declared  invalid^ 
and  provides  (A)  that  such  marriages,  solemnized  before  the 
passing  of  the  act,  (that  is,  before  23nd  July,  1822),  shall 
(if  not  otherwise  invalid)  be  good,  whore  the  parties  diall 
have  continued  to  live  together  as  husband  axid  wife  till  the 
death  of  one  of  them,  <»r  till  the  22ad  July,  1822,  or  shall 
only  have  discontinued  their  cohabitation  for  tiie  purpoae  or 
during  the  pending  of  any  piooeedinga  toudiing  tiie  validity 
of  sudi  marriage  (t). 

The  act  {k)  does  not  render  valid  any  mankge  declared 
invalid  by  any  Court  of  competent  jurisdiction  before  the 
22nd  July,  1822,  ncHT  any  marriage  where  either  oi  die  par* 
lies  shidl,  at  any  time  afterwards  dunag  the  life  of  the  eA&t 
party  (and  also  he&fte  the  22nd  Juty,  1822,  for  the  8rd  aee- 
tion  is  (Q  retrospective  only)  have  lawfully  intermarried  wilii 
any  other  person.  Nor  any  marriage  (m),  the  invaliditgr  of 
whidi  had  been  established  before  22nd  Sviy,  1822,  upon 
the  trial  of  any  issue  toudiing  its  validity,  or  toudiing  t^ 
legitimacy  of  any  person  alleged  to  be  the  desoeadant  of  the 
parties  to  audi  marriage. 


(ff)  Sect.  1.  79;  £  Cr.  &  J.  96 ;  Regex^s  1 

(A)  Sect  2.  law,  tit  JAmtn^ 
(0  As  to  what  consiltntes  '^liying       {k)  Sect.  3. 

together"  and  «  discoatmiung  so-       (/)  Begr.SLJakn D^iHe, 

habitation,'*  wiihm  this  section,  see  &  Ad.  226. 

1  Add. 476;  3  Add.  277;  2  Tyrw.       (m)  Sect.  4. 
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Norsnyiiianiage(fi),  the  faUdilyof  vhich,  or 
of  any  desoendant,  has  been  brought  in  question^  in  proceed- 
11^  in  law  or  equity  in  whidi  jndgmenta^  decrees,  <Hr  orders 
hare  been  made  before  22nd  Jnly,  1822j  in  ooniBeqaenee  of 
proof  having  been  made  of  the  invalidity  of  such  marriage  or 
the  iU^timacy  €i  mich  descendant* 

The  right  (o)  and  interest  in  property  and  titles  of  honour 
which  have  been  enjoyed  upon  the  ground  <^  the  invalidity 
of  any  marrii^e,  by  reason  of  the  want  of  consent,  are  not  to 
be  m  any  way  affected  by  this  act;  although  no  sentence  or 
judgment  has  been  pronounced  in  any  Court  against  the  v»- 
fidfty  of  such  marriage. 

The  act  (p)  does  not  affect  anything  done  before  22nd  July, 
1822,  under  the  authority  of  any  Ckrart,  or  in  the  adminis- 
tralicm  of  any  personal  estate^  or  the  execution  of  any  wOl, 
Q9P  performance  of  any  trust* 

These  retrospective  provisions  are  still  appluatble  to  mar*  RetntpeetiTe 
riages  of  minors  by  license  previous  to  the  22nd  July,  1822.  appUcabie  to 
The  lit  section  came  into  operation  on  that  day;  and,  oonse-  MDte^mvious 
quently,  tiie  marriage  of  an  infant  by  license  witiiout  oon-  ^^^H^  '"^^^ 
sent,  on  the  80th  August,  1822,  was  held  good  (g).  Marriage  by  u- 

The  ^didi«y  of  iiuniage.  by  baimis  fiom  the  tiine  wheu  ::^^ 
tiie  iftatute  of  Geo.  2  come  into  operation,  to  1st  September,        .     . 
1822,  is  stSlto  be.  judged  of  according  to  the  statvte  of  iMaM,«ptoiA 

Geo.  U.  under  26  Geo.  8. 

The  8&  and  aH  foBowing  secAkms  of  the  statute  8  Geo.  CertuniectioiM 

of  itat*  3  Oeo. 

%  e.  75,  were  intended  for  the  reguktimi  of  all  future  mar«  4,  e.  75,  rcpeia- 
tiages,  whether  hj  banns  or  by  fioense.    In  the  latter  case,  e.  i/.     ^  * 
consent  was  required  to  be  signified  by  writing,  attested  by 
two  witnesses.    These  sections  oame  into  force  on  tiie  Ist 
of  September,  1822.    On  the  26th  March,  1823,  they  were 
repealed  by  4  Geo.  4,  c.  17,  which  enacted,  that,  until  Par- 

(a)  Sect.  6.  (q)  Beg    v.    Metria    Wantlq^, 

(o)  Sect.  6.  M oodj,  Cr.  C.  leS. 

ip)  Sect,  7. 
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Both  repealed 
by  4  Geo.  4^  e. 
76. 


Whose  consent 
is  requixed. 


ApplicatioQ  to 
Great  Seal. 


liament  should  otherwise  provide^  licenses  should  be  granted 
and  banns  published  in  the  maimer  required  by  Lord  Hard- 
wicke's  Act ;  but  that  marriages  which  had  been  or  should  be 
solemnized  according  to  the  provisions  of  8  Geo.  4i,  c.  75, 
should  be  valid,  and  that  no  marriage  by  license,  solemnized 
as  required  by  either  of  the  acts,  should  be  void  for  want  of 
the  consent  of  any  parent  or  guardian. 

The  Stat.  4  G.  4,  c.  76,  which  came  into  operation  on  the 
1st  of  November,  1823,  repealed  (g)  so  much  of  Lord  Hard- 
wicke's  Act  as  was  then  in  force,  and  also  the  stat.  4  Geo.  4, 
c.  17 ;  except  as  to  anything  done  under  either  of  those  acts 
before  that  day,  and  except  so  far  as  those  acts  or  either  of 
them  repeal  any  former  act,  or  any  clause,  matter,  or  thing 
therein  contained. 

This  statute  lays  down  many  rules  relating  to  publication 
of  banns,  and  also  to  marriages  by  license ;  and,  with  re- 
gard to  the  latter,  enacts,  that  the  father  (r),  if  living,  of  any 
party  under  twenty-one  years  of  age,  such  parties  not  being  a 
widower  or  widow ;  or  if  the  father  shall  be  dead,  the  guar- 
dian or  guardians  of  the  person  of  the  party  so  under  age, 
lawfully  appointed,  or  one  of  them;  and  in  case  there  shall 
be  no  such  guardian  or  guardians,  then  the  mother  of  such 
party,  if  unmarried;  and  if  there  shall  be  no  mother  un- 
married, then  the  guardian  or  guardians  of  the  person  ap- 
pointed by  the  Court  of  Chancery  («),  if  any,  or  one  of  them^ 
shall  have  authority  to  give  consent  to  the  marriage  of  such 
party ;  and  such  consent  is  thereby  required  for  the  marriage 
of  such  party  so  under  age,  unless  there  shall  be  no  person 
authorized  to  give  such  consent. 

In  case  {i)  the  fiither  or  fathers  of  the  parties  to  be  mar- 


(q)  Sect.  I.  are  the  same  with  those  of  the  pve- 

(r)  Sect.  16.  sentact^  see Ese  parte Becher^l  Bro. 

(«)  Ab  to  appointment  of  guar-  C.  C.  666 ;  Eg  parte  Wboleeombe, 

dians  to  oonsenl^  to  marriage  under  Madd.  213. 

the  provisions  of  26  (jeo.  2,  which       (t)  Sect,  17. 
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nbd,  or  of  one  of  them^  so  under  age,  sliall  be  non  eampos 
fneniis,  or  the  guardian  or  goardianSj  mother  or  mothers^  or 
any  of  them  whose  consent  is  necessary  to  the  marriage  of 
such  party  or  parties^  shall  be  nan  compos  mentis,  or  in  parts 
b^ond  the  seas^  or  shall  unreasonably  or  firom  undue  mo* 
tiTes  refuse  their  consent  to  a  proper  marriage ;  any  person 
desirous  of  marrying  may  apply  by  petition  to  the  Lord 
CSiancellor^  Master  of  the  Bolls^  or  Vice-Chancellor^  who 
are  respectively  empowered  to  proceed  upon  such  petition  in 
a  summary  way ;  and  in  case  the  marriage  proposed^  upon 
examination  appear  to  be  proper^  are  judicially  to  declare 
the  same  to  be  so ;  and  such  judicial  declaration  shall  be  as 
effectual  as  if  the  £Kther,  guardians^  or  mother  of  the  person 
so  petitioning  had  consented  to  such  marriage. 

The  provisions  of  4  Geo.  4^  c.  76^  s.  17^  do  not  extend  to  Powen  of  tu 

CooiL 

the  case  of  a  father  beyond  seas  or  unreasonably  withholding 
his  consent^  but  solely  to  the  case  of  a  father  who  is  noncom-' 
pos;  and  the  discretionary  'power  of  consent  vested  in  the 
judges  of  the  Court  of  Chancery,  in  case  the  consent  should 
be  withheld  unreasonably,  or  firom  undue  motives,  applies 
exclusively  to  the  case  of  a  guardian  or  mother  so  acting  (ti). 

Before  a  marriage  license  is  granted,  where  either  of  the  Conicnt  mnit 
parties,  not  being  a  widower,  or  widow,  is  under  the  age  of 
twenty-one,  one  of  the  parties  must  personally  swear  before 
the  surrogate,  or  other  person  having  authority  to  grant  the 
license,  that  the  consent  of  the  person  or  persons  whose  con- 
sent is  required  by  the  act  has  been  obtained;  but  if  there  be  —or  that  there 

,      .  -      .  ,  ii  no  one  eepa- 

no  person  or  persons  havmg  authority  to  consent,  then  upon  bie  of  ooBaent- 
oath  made  to  that  effect  by  the  party  requiring  such  license,  "''* 
it  may  be  granted,  notwithstanding  the  want  of  any  such 
consent  (jr). 

If  any  caoeat  be  entered  against  the  grant  of  any  license  OmuL 
for  a  marriage,  such  caveat  being  duly  signed  by  or  on  the 

(« )  Exparte  A  CI ;  3  M.  &  C.  471.  («)  Sect  14. 
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behalf  of  the  person  who  enters  the  same^  together  with  his 

place  of  residence^  and  the  ground  of  objection  on  which  his 

caveat  is  founded^  no  license  shall  issue  till  the  caveai,  or  a 

trae  copy,  be  transmitted  to  the  Judge  out  of  whose  office  the 

license  is  to  issue,  and  until  the  Judge  has  certified  to  the 

registrar  that  he  has  examined  into  the  matter  of  the  eaveaif 

and  is  satisfied  that  it  ought  not  to  obstruct  the  grant  of  the 

license  for  the  said  marriage,  or  until  the  caveat  be  with* 

drawn  by  the  party  who  entered  the  same. 

Marriage  by  Marriage  by  banns  continues  to  be  yalid,  notwithstanding 

without  con-      the  absence  of  consent.    No  clergyman  {k)  is  punishable 

"^^  by  ecdesiastical  censures  for  solemnizing  marriage  after 

banns  published  between  persons,  one  or  both  of  whom  are 
under  age,  without  consent  of  parents  or  guardians,  unless 
he  has  notice  of  their  dissent.  In  case  such  parents  or  guar- 
dians, or  one  of  them,  openly  and  publidy  declare,  or  cause 
to  be  declared,  in  the  church  or  chapel  where  the  banns  are 
published,  at  the  time  of  such  publication,  their  dissent  to 
such  marriage,  such  publication  of  banns  is  absolutely  yoid. 
sut.  6  &  7  W.  By  the  6  &  7  Will.  4,  c.  86,'  which  came  into  operation  (Q 
'        '  on  the  80th  of  June,  1837,  the  like  consent  is  required  (m) 

to  any  marriage  in  England  solemnised  by  license,  as  would 
.  haye  been  required  by  law  to  marriages  solemnised  by  li* 
cense  immediately  before  the  passing  of  that  act;  and  every 
person  whose  consent  to  a  marriage  by  license  is  required  by 
ForUddaL        law,  is  thereby  authorized  to  forbid  the  issue  of  the  superiiw 

tendent  registrar's  certificate,  whether  the  marriage  is  in- 
^iftetofccr*     tended  to  be  by  license  or  without  license:  in  the  first  of 

which  cases,  the  certificate  is  a  necessaiy  preliminary  to  tlia 
license;  and  in  the  second,  the  certificate  is  equitalent  to  the 
publication  of  banns :  and  (n)  in  case  the  issue  of  any  such 
certificate  shall  have  been  forbidden  in  the  manner  preseribed 

(i)  Sect.  8.  (m)  Sect.  10. 

(0  See7^8WiU.4>c.l.  (n)  Sect.Q. 
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hy  the  acfc,  the  notice  and  all  proceedings  thereapon  shall  be 


utterly  yoid.    It  is  also  enacted  {o),  that  before  any  license  is  Consent  mut 

granted  by  a  soperintendent  registrar^  where  either  of  the 

partiea  intending  nuiiriagey  not  being  a  widower  or  widow,  is 

under  the  age  of  twenty-one  years,  one  of  such  partiea  nmst 

make  oath  or  declaration  before  hixn,  (among  other  things), 

that  the  Ctasent  of  the  person  or  persons  whose  consent  to 

such  marriage  is  required  by  law  has  been  obtained  thereto,  ^orihainoiM 

or  that  there  is  no  person  having  authority  to  give  such  con*  conaent 

sent. 

Any  person  on  payment  of  6^ .  may  enter  a  caveat  with  Copmc. 
tiie  superintendent  registrar  against  the  grant  of  a  certificate 
or  a  license  for  the  marriage  of  any  person  named  therein; 
and  if  any  caveat  be  entered  with  the  superintendent  regis- 
trar, such  caveat  being  duly  signed  by  or  on  behalf  of  the 
person  who  enters  the  same,  together  with  his  or  her  place  of 
residence,  and  the  ground  of  bbrjection  on  which  his  or  her 
caveat  is  founded,  no  certificate  or  license  can  issue  or  be  Effectof  it 
granted  until  the  superintendent  registrar  has  examined 
into  the  matter  of  the  caveat,  and  is  satisfied  that  it  ought 
not  to  obstruct  the  grant  of  the  certificate  or  license,  or  until 
the  caveat  be  withdrawn  by  the  party  who  entered  it.    In  Maybenfomd 

to  regittnr 

cases  of  doubt  the  superintendent  registrar  may  refer  the  genenO. 
matter  to  the  registrar  general,  who  must  decide.  In  case 
of  the  superintendent  registrar  refusing  the  grant  of  the 
certificate  or  license,  the  person  applying  for  it  may  appeal 
to  the  registrar  general,  who  must  thereupon  either  confirm 
the  refusal  or  direct  the  grant  of  the  certificate  or  license. 

It  is  also  provided  {p),  that  every  person  who  shall  enter  a  Dunagw  fn 

fnToloni  ob- 

caveat  with  the  superintendent  registrar  against  the  grant  of  jection. 
any  license  or  issue  of  any  certificate,  on  grounds  which  the 
registrar  general  shall  declare  to  be  Mvolous,  and  that  they 
ought  not  to  obstruct  the  grant  of  the  license,  shall  be  liable 

(o)  Sect.  12.  (  p)  Sect.  37. 
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for  the  costs  of  the  proceedings^  and  for  damage  to  be  re- 
coTcred  in  a  special  action  upon  the  case  by  the  party  against 
whose  marriage  such  citveat  shall  have  been  entered. 

It  is  enacted  by  stat.  1  Vict.  c.  22  (y),  that  for  the  purpose 
of  enabling  any  person  to  recover  costs  and  damages  in  any 
action/as  provided  by  stat.  6  &  7  W.  4^  c.  85^  fix>m  any  per- 
son who  shall  have  entered  a  caveat  on  frivolous  grounds 
Declaration       with  the  superintendent  registrar^  a  copy  of  the  declaration 
friyolooa.  of  the  registrar  general  purporting  to  be  sealed  with  the  seal 

of  the  general  register  office^  shall  be  evidence  that  the  re- 
gistrar general  has  declared  such  caveat  to  have  been  entered 
on  frivolous  grounds^  and  that  they  ought  not  to  obstruct 
the  grant  of  the  license  or  issue  of  the  certificate^  as  the  case 
may  be ;  and  such  declaration  shall  have  the  effect  of  the 
declaration  required  in  such  case  by  the  act  of  Will.  4. 
Effect  of  The  6  &  7  Will.  4,  c.  85^  s.  37^  having  enacted^  as  it  seems^ 

ing  cowoi.         that  the  declaration  of  the  registrar  general  shall  be  a  ground 

of  action ;  1  Vict.  c.  22^  s.  5^  is  apparently  designed  to  ascer- 
tain the  proper  evidence  to  be  given  of  such  declaration. 

It  appears  upon  consideration  of  these  provisions  {r),  that  a 
parent  or  guardian  may  absolutely  prevent  any  marriage  of  a 
minor  under  the  6  &  7  W.  4^  c.  85,  (either  by  certificate  and 
license,  or  by  certificate  equivalent  to  banns),  by  forbidding  it 
in  the  manner  prescribed  by  that  act ;  and  that  any  person 
may  enter  a  caveat  against  the  issue  of  a  license  or  a  certifi- 
cate upon  which  it  is  intended  to  found  a  license,  (see  s.  13) ; 
but  that  if  any  person  enters  a  caveat  upon  grounds  which 
the  superintendent  registrar  or  the  registrar  general  may 
deem  firivolous,  the  certificate  or  license  may  still  issue,  and 
the  person  entering  the  caveat  may  be  liable  for  damages  in 
an  action  upon  the  case,  founded  upon  the  declaration  of  the 
registrar  general.  But  surely  the  dissent  of  a  parent  or 
guardian,  even  though  erroneously  expressed  by  caveat  in- 

(q)  Sect.  5.  (r)  See  Rogen's  Eccl,  Law,  Tit.  Marrioffe. 
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stead  of  prohibition,  would  be  deemed  a  sufficient  ground  for 
refusing  tbe  certificate  or  license. 

It  has  also  been  remarked  (s),  that  the  only  case  in  which 
aiL  action  can  be  brought,  is  where  the  registrar-general  has 
declared  the  caveat  to  have  been  entered  on  firivolous  grounds ; 
but  the  only  cases  in  which  the  registrair-general  has  any 
cognizance  of  the  question  are  either  where  the  superin- 
tendent registrar  has  thought  the  caveat  well  founded,  and 
the  parties  have  appealed  to  the  registrar-general,  or  where 
the  superintendent  registrar  has  felt  so  much  doubt  that  he 
has  himself  referred  the  case  to  the  registrar-general  j  and 
in  either  of  these  cases,  it  seems  unlikely  that  the  grounds  of 
the  caveat  should  deserve  the  appellation  of  frivolous. 

The  16th  section  of  the  4  Geo.  4,  c.  76,  is  merely  direo  ManUgvbylU 
tory,  and  a  marriage  by  license  where  either  or  both  parties  without  oontent 
are  under  age,  has  been  held  not  to  be  invalidated  by  the  ^f^^  ^    '^ 
absence  of  any  consent  of  parent  or  guardian  (/). 

By  the  25th  section  of  the  6  &  7  Will.  4,  c.  85,  it  is  enacted  ua  under  s 

ft  •  XITilL  4  A. 

that  after  the  solemnization  of  any  marriage,  it  shall  not  be  85.  ' 

necessary,  in  support  of  such  marriage,  to  give  any  proof  of 
(among  other  things)  the  consent  of  any  person  whose  consent 
is  required  by  law,  nor  shall  any  evidence  be  given  to  prove 
the  contrary  in  any  suit  touching  the  validity  of  such  marriage. 
But  it  is  still  important,  with  reference  to  the  forfeitures 
imposed  by  the  existing  law,  to  consider  what  has  been  held  Whatamoimu. 

to  OODMntt 

to  constitute  consent  in  suits  for  nullity  of  marriage  under  (u) 
Lord  Hardwicke's  Act.  It  appears  from  various  decisions  in 
the  Ecclesiastical  Courts,  that  when  a  marriage  takes  place> 
the  law  presumes  that  it  was  with  due  consent  till  the  con- 
trary appear  {r).  When  consent  has  been  once  given  it  can, 
only  be  withdrawn  by  a  very  distinct  expression  of  dissent  (y) . 

(s)  See  Rogers's  Eccl.  Law,  Tit.    tutesy  662,  note. 
Marriage.  (x)    Balfour   v.   Carpenter^     1 

(0  Rex  T.  Birmingham,  8  B.  &    PhUl.  221,  223 ;  2  Hag.  Con.  173. 
C.  29;  S.  C.2Man.  &Ry.230.  (y)   Hodghinwn   v.   Wilkiey   \ 

(«)  See  Chitty  &  Hulme's  Sta-    Hagg.  Con.  262. 

N 
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Cannot  be  with-  Consent  need  not  be  signified  in  imtingj  and  it  may  be  pre- 
drawn by  ivum 
plication.  siuned  from  the  acts  of  the  party  whose  consent  is  required ; 

as  where  the  husband  visited  the  woman  at  her  fiather's 

house  with  his  knowledge  and  approbation,  the  Mher  having 

dedared  that  the  prospect  or  the  match  gave  him  satisfiM^ 

tion;  although  he  was  not  privy  to  the  marriage  when  it 

actually  took  place  {z).    Dissent  wiU  not  be  implied  from 

the  drcumstanoe,  that  the  parent  or  guardian  of  the  minor 

had  no  personal  knowledge  of  the  other  party  (a).    But  the 

consent  must  be  precedent  to,  or  contemporaneous  with,  the 

marriage,  and  no  subsequent  consent  has  any  effect  (b). 

Where,  in  ejectment  (c),  the  plaintiff  relies  on  the  inva* 

Upon  whom  the  lidity  of  a  sccoud  marriage,  by  reason  of  a  former  marriage 

Usa.  ^7  license,  one  of  the  parties  being  a  minor,  and  defendant 

has  notice  that  the  question  intended  to  be  raised  is,  whe- 
ther the  first  marriage  took  place  with  consent  of  the  minor'a 
parent ;  it  lies  upon  the  defendant  to  disprove  consent. 

In  a  prosecution  {d)  for  bigamy,  when  the  marriage  was 
by  license,  and  one  party  was  imder  age  at  the  time,  and 
there  was  no  evidence  by  the  entry  in  the  register  or  other* 
wise,  that  the  consent  required  by  stat.  26  Qeo.  2,  had  been 
given;  it  was  necessary,  on  the  part  of  the  prosecutioDj  to 
give  evidence  of  such  consent. 
Consent  to  mar-      Neither  fSftther  nor  mother,  nor  both,  nor  any  one,  except 

to  the  marriage  of  an  illegitimate  minor  {e);  and  under  Lord 
Hardwicke's  Act,  marriages  of  such  persons  with  the  concur, 
rence  of  their  parents  were  frequently  annulled  on  this 

(g)  Smith  y.  Siucmy  1  Phill.  289,  there  collected  by  Mr.  Blunt. 

906.  (c)  Ihe  y.  Priee^  1  Man.  &  Ry. 

{a)  S»Uh(mY.SMUiotm,%EBgg.  688. 

Con.  241.  (d)  Bex  v.  ^ttffer,  Rusb.  &  Ry. 

(fi)  As  to  what  constitutes  con-  61;  Bex  v.  Jame$^  Ibid.  17;  Bex 

sent  where  a  legatee  is  required  by  v.  Marten^  Ibid.  19,  n. 

will  to  many  with  the  consent  of  {e)  Hotmt  y.  lAddiardy  1  Hagg. 

certain  persons,  see  Bwrleton  y.  Con.  887,  860;  Hankin  y.  Htuif* 
i7tMiyr^,  Ambl.  256,  and  the  cases  .  iNfi,   2   PhiU.   328;    Priedfy   t 
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grotmd  (ff).  It  was  the  practice  of  the  Ecclesiastical  Courts 
not  to  grant  licenses  for  the  marriages  of  minors  on  the  con- 
sent of  the  fkther  or  mother^  tmless  it  were  also  stated  that 
he  or  she  was  the  legitimate  father  or  mother  (A) ;  but  now 
consent  is  dispensed  with^  where  there  is  no  person  having 
authority  to  give  it,  and  the  license  ma^  be  granted  (i)  upon 
oath  made  that  there  is  no  person  who  can  consent. 

It  is  usual^  however^  to  apply  to  the  Court  of  Chancery^ 
and  the  Court  generally  appoints  the  person  whom  the  in- 
£euit  nominates  in  Courts  to  be  guardian  for  the  purposes  of 
the  matriage  aots  (i). 

Nona  of  the  aboTe«mentioned  acts  extends  to  the  marriage 
of  any  of  the  Boyal  family;  nor  beyond  th^  limits  of  Bng* 
land;  nor  do  they  aj^ly  to  aiqr  marriages  amongst  the  people 


on 


called  Qoakersj  or  amongst  the  people  profiassing  the  Jewisb  Exeeptioiii  to 
religion^  where  bath  the  parties  are  Quakers  or  Jews  respects 
ively  (Qj  eitept  that  notice  must  be  given  to  the  registrar, 
and  his  certificate  obtained  in  the  manner  prescribed  by  6  ft 
7  Win.  4,  c.  85. 

The  English  law^  generally  speaking,  recognises  any  mar* 
riage  which  is  valid  by  the  law  of  the  eountiy  in  which 
it  is  celebrated,  even  where  one  or  both  of  the  parties  are 
minois^  and  usually  domiciled  in  England,  and  the  parents  Maxriagot  a* 
or  guardians  have  not  given  their  c(msent(m).  The  Iridi  lUttrictioBa 
Stat.  9  Geo.  2,  c.  11,  invalidates  marriages  and  matrimonial  iri^»»n»B«^ 
contracts  without  consent  of  the  father  or  guardian,  or  the 
Lcnrd  Chancellor ;  if  either  party  is  under  twenty*one,  and 
has  100/.  a-year,  real  estate,  or  personalty  worth  500/. ;  or  if 
either  parent  of  such  party  has  100/.  a-year,  real  estate;  or 
3000/.  personalty,  (n) 

Hugheiy  11  East.  1,  (/)  See  2  PhUl.  38^. 

{jff)  See  2  PhUl.  93,  927*  (»)  SeeiMrys^  v. IMryw^U, 

(A)  Ehmer  v.  ffomer^  2  Phill.  2  Hagg,  Con,  64;  Ex  parte  ffaO, 

349.  IV.  &B.111;  S.  C.  1  Rose,  30. 

(t)  4  Geo.  4,  c.  76,  8. 14;  6  &  7  (n)  See  Gsbbett's  Digest,  v.  i. 

Will.  4,  c.  85,  8. 12.  p.  402. 

(*)  iShtpra^  pp.  78, 109. 
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CHAPTER  XVIIL 


OFFENCES  CONNECTED   WITH   BfABBIAGE. 

Forcible  tb-        JL  HE  forcible  abduction  and  marriage  of  an  heiress^  of 
^^tion  o    eir-  ^ji^tever  age,  waa  made  felony  without  benefit  of  clergy  by 

stat.  8  Hen.  7,  c.  2,  and  89  Eliz.  c.  9 ;  but  by  1  Geo.  4,  c. 
115,  and  ultimately  by  9  Geo.  4,  c.  81,  these  statutes  are  re- 
pealed, and  it  is  enacted  (a),  that,  where  any  woman  shall  have 
any  interest,  whether  legal  or  equitable,  present  or  futurCj 
absolute,  conditional,  or  contingent,  in  any  real  or  personal 
estate,  or  shall  be  an  heiress  presumptive  or  next  of  kin  to 
any  one  having  such  interest,  if  any  person  shall,  jGrom  mo* 
lives  of  lucre,  take  away  or  detain  such  woman  against  her 
will^  with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be 
married  or  defiled  by  any  other  person,  every  such  oflender, 
and  every  person  counselling,  aiding,  or  abetting  such  of- 
fender, shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable  to  be  transported  beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven  years,  or  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of 
correction,  for  any  term  not  exceeding  four  years. 
AUnctioii,  (not       A  similar  offence,  not  attended  with  force,  was  punished 

fomble),  of 

giri  under  six-    by  the  stat.  4  &  5  Ph.  &  M.  c.  8  (b),  which  enacts  that  if  any 
Ph.  &  M.  c.  8.    person  above  the  age  of  fourteen,  unlawfully  shall  convey  or 

take  away  any  woman  child  unmarried,  within  the  age  of 
sixteen  y ears,  from  the  possession  and  against  the  will  of  the 

(a)  Sect.  19*  (b)  jSluj^ra,  p.  80. 
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father^  mother^  guardians,  or  governors,  he  shall  be  im- 
prisoned two  years,  or  fined  at  the  discretion  of  the  justices ; 
and  if  he  deflowers  such  maid  or  woman  child,  or  without 
the  consent  of  parents  contracts  matrimonj  with  her,  he 
shall  be  imprisoned  five  years,  or  fined  at  the  discretion  of 
tiie  justices,  and  she  shall  forfeit  all  her  lands  to  her  next  of 
kin^  either  during  her  own  life  or  during  the  life  of  her  hus- 
band— ^for  the  interpretation  of  the  statute  seems  doubtful  (&)• 
The  Stat.  4  &  5  Ph.  &  M.  c.  8,  was  repealed  by  ihe  stat.  Repealed  bj  9 

Geo.  4y  e.  31. 

9  Geo.  4,  c.  81,  which  provides  (c),  that  if  any  person  shall  lu  provuiooe. 
unlawfully  take,  or  cause  to  be  taken,  any  unmarried  girl, 
being  under  the  age  of  sixteen  years^  out  of  the  possessioii 
and  against  the  will  of  her  fiither  or  mother,  or  of  any.  other 
person  having  the  lawful  care  or  charge  of  her,  eveiy  such 
offender  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  shall  be  liable  to  suffer  such  punishment,  by 
fine  or  imprisonment,  or  by  both,  as  the  Court  shall  award. 

It  may  still,  however,  be  useful,  with  reference  both  to  lntormiAtio& 
this  enactment  and  to  the  penal  clauses  of  the  marriage  n.  e.  s. 
acts,  to  consider  the  interpretation  which  the  stat.  4  &  5  Fh. 
fc  M.  c.  8,  has  received  (d).  It  has  been  resolved  that  the 
mother's  authority  commenced  upon  the  death  of  the  &ther 
without  having  devised  the  custody  of  the  daughter  to  any 
other  person,  and  that  the  assent  of  the  second  husband  of 
the  mother  waa  not  suflBicient  to  take  the  marriage  of  the 
daughter  out  of  the  statute ;  for  the  statute  annexed  the 
custody  to  the  person  of  the  mother /ure  naiura,  which  was 
inseparable,  and  could  not  by  marriage  be  transferred  to 
her  husband,  but  remained  after  the  marriage  only  in  the 
motheir.  Though  the  daughter  was  out  of  the  mother's 
house,  which  she  had  left  of  her  own  accord  six  hours  before, 
the  marriage,  she  was  still  in  the  mother's  custody. 

(5)  Sec  Ambl.  73;  1  Bro.  C,  C.       (c)  9  Geo.  4,  c.  31,  a.  20. 
23;  3  Mod.  84;  2  Atk.  63.  (d)  3  Uep.  90  a,  Ba^e^fi^s  e<ue. 
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Whether  con- 
■ent  could  be 
retracted. 


Natural  eUld 
protected* 


In  the  cage  of  Hicks  r.  Gore  {e),  the  mother  who  was  guar- 
diaiij  placed  her  daught^  for  safe  custody  with  another  lady^ 
who  caused  h^  own  son  to  marry  the  girl  without  her  mo« 
ther^a  consent.  In  a  trial  at  bar^  the  question  was  whether 
tins  was  a  forfeiture  of  the  daughter's  estate.  Lord  Chief 
Juslioe  Herbert  observed  that  the  statute  was  made  .to  pre- 
vent children  from  being  sednced  from  their  parents  or  guar* 
dians  by  flattering  or  enticing  words^  promises^  or  gifts^  and 
married  in  a  secret  way  to  their  disparagement,  but 
that  no  such  thing  appeared  in  that  case,  the  maniage 
being  openly  solemnised  in  churchi  at  a  canonical  hour> 
in  ihe  presence  of  many  persons*  The  plaintiff  was  non* 
suited. 

Upon  this  case  it  has  been  observed  {ff),  that  nothing  is 
staled  in  the  report  to  shew  that  the  Chief  Justice  laid  any 
stress  on  the  ciroumstance  of  the  mother  having  placed  the 
child  under  the  care  of  the  lady  by  whose  contrivance  ^e 
marriage  was  effected ;  and  that  it  deserves  good  conaidera- 
tion  b^iMre  it  is  decided  that  an  offender  acting  in  collusion 
with  one  who  has  the  temporary  custody  of  anothi^s  child 
for  a  special  purpose^  and  knowing  that  the  parent  or  proper 
guardian  did  not  consent^  is  not  within  the  statute.  For 
then  every  school^mistress  might  dispose  in  ihe  same  manner 
of  the  children  committed  to  h^  care. 

Thei*e  is  a  loose  notke  of  a  diiJ^tim  (A)  dmt  there  must  have 
b^n  always  a  refesal  to  conseni,  and  that  consent  once 
giv«n  could  not  be  retracted.  But  this  was  not  the  point  in 
dispute,  and  the  Ecclesiastical  Courts  have  not  sanctioned 
this  principle  (i). 

It  has  been  decided  that  under  the  third  section  of  ishe 
act,  an  information  might  be  granted  fitHr  taking  away  a 
natural  child  under  sixteen  from  her  putative  fkther^  as  a 


(e)  3  Uod.  84. 

(y)  1  £ast»  P.  €.  457. 


(h)  d  Mod.  IM. 

(0  See  1  aagg%  Cen.i62. 
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peracm  haTmg  by  lawful  xneans  the  education  and  gotem* 
m^itoflier(ib). 

The  provisions  of  stat  4  &  5  Ph.  &  M*  c.  8,  were  enacted  imii  itatntet 
in  Irdand  by  10  Car*,  sess.  8,  c.  17.  ject. 


The  Lrish  stat.  6  Anne,  c.  16,  explained  by  the 
Stat.  19  Qeo.  2,  c.  18,  imposed  severe  penalties  upon  persoBs 
guilty  of  abduction ;  but  the  stat.  6  Anne,  and  (so  £ur  as  ie» 
lates  to  this  subject)  die  stat.  19  Geo.  2,  are  repealed  by 
10  Geo.  4,  c.  84,  which  ^laots, 

(/)  That  if  any  person  shall  by  fovoe  take  or  oanry  away  ioOe^4,ci4» 
any  woman  or  girl  against  her  consent,  with  intent  that  daction. 
such  person  or  any  other  person  shaU  many  or  defile  bar, 
eroy  such  offender,  and  every  accessary  before  the  fact 
to  such  offence,  shall  be  guilty  of  felony,  and  being  eon* 
▼icted  thereof  shall  suffer  death  as  a  £don;  and  efcry  ao» 
eessary  after  the  fact  to  sndi  offence  sliall  be  guilty  of  fehmy, 
and  being  convicted  thereof  shall  be  liable  to  be  tranqportsd 
beyond  the  seas  for  life  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned,  with  or  without  hard  labour^  fov 
any  term  not  exceeding  three  yean. 

(ffi)  That  when  any  unmarried  girl  under  tlie  age  of  FnndolcBtlj 

•  <■  1111  1111  taking  «wiy 

e^teen  years  shall  have  any  mterest,  whether  legal  ev  girl  undw  ash- 

equitable,  present  or  fiitture,  absolute,  conditional,  or  con«  pfo]«rtj?°' 

tingent,  in  any  real  or  personal  estate,  or  shall  be  an  heiresa 

presumptive  or  next  of  kin  to  any  one  having  sodi  interest, 

if  any  p^son  shall  fraudulently  allure,  take,  or  convey  away, 

or  cause  to  be  allured,  taken,  or  conveyed  away  such  girl  out 

of  the  possession  and  against  the  will  of  her  fether  or  mother, 

or  of  any  other  penon  having  the  lawful  care  or  charge  of 

her,  and  shall  contract  matrimony  witii  her,  or  shall  defile 

her,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 

and  being  convicted  thereof,  shaU  be  liable  to  such  imprison- 

(i)  Bex  V.  Oom/orih,  11  East,  9,  n.;  S.  C.  1  Bott,  by  Const.  465 ;  2 
Stnu  1162;  supra,  pp.  42,  80. 

(0  Sect.  22.  (m)  Sect.  23. 
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ment^  not  exceeding  the  term  of  three  years,  as  the  Conrt 
shall  award,  and  shall  be  incapable  of  taking  any  estate  or 
interest,  legal  or  equitable,  in  any  real  or  personal  property 
of  such  girl ;  and  such  property  shall,  upon  such  conviction^ 
be  vested,  from  thie  time  of  such  marriage,  in  such  trustees 
as  the  Lord  ChanceUor,  Lord  Keeper,  or  Commissioners  for 
the  custody  of  the  Great  Seal  in  Ireland  shall  appoint,  for 
the  sole  and  separate  use  of  such  girl,  in  the  like  manner  as 
if  such  marriage  had  not  taken  place. 
Abdnetionof  (n)   That  if  any  person  shall  unlawfully  take  or  cause 

girb  under  biz-  _ 

teen.  to  be  taken  any  unmarried  girl  under  the  age  of  sixteen 

years  out  of  the  possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the  lawful  care  or 
charge  of  her,  every  such  offender  shall  be  guilty  of  a  misde- 
meanor, and  being  cpnvicted  thereof,  shall  be  liable  to  suffer 
such  punishment  by  fine  or  imprisonment,  or  by  both^  as 
the  Court  shall  award. 

9  Geo.  8,  e.  11.       And  by  Stat.  9  G.  2,  c.  11,  which  is  still  in  force,  persons 

Forfdtareon  -  «  ,,  .  , 

marrying  mi-     01  full  age  marrying  or  contracting  to  marry  persons  under 
conaenL  the  age  of  twcnty-one  without  the  consent  of  the  father^ 

guardian,  or  Lord  Chancellor,  are  to  forfeit  £500,  if  the  estate 
of  the  person  married  be  of  the  value  of  £10,000,  and  £200 
if  imder  that  sum,  to  be  recovered  by  popular  action)  and  are 
to  suffer  a  year's  imprisonment. 
Forfeitiiret  in  Although  a  Valid  marriage  may  now  take  place  without  the 
case  of  peijury    consent  of  parents  and  guardians,  yet  the  stat.  4  G.  4,  c.  76, 

or  fraud,  by  4 

G.  4,  c.  76,  imposes  heavy  forfeitures.  It  is  provided  (o). 
When  marriage  Th^t  if  any  valid  marriage  solemnized  by  license  shall  be 
faliowurpr^  procured  by  a  party  to  such  marriage  to  be  solemnized 
SSfbdoKun-  ^®*^®®^  persons,  one  or  both  of  whom  shall  be  under  the 
der  age,  guilty  jjg^  of  twenty-ouc  years,  not  being  a  widower  or  widow, 
property  accru-  contrary  to  the  provisions  of  the  act,  by  means  of  such  party 

mg  from  mar-  t  •  -l  i_ 

liage.  falsely  swearing  as  to  any  matter  or  matters  to  which  such 

party  is  thereby  required  personally  to  swear,  such  party 
vriUully  and  knowingly  so  swearing ;  or  if  any  valid  marriage 

(m)  Sect.  24.  (o)  Sect.  23. 
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by  banns  shall  be  procured  by  a  party  thereto  to  be  solem- 
nized by  banns  between  persons,  one  or  both  of  whom  shall 
be  nnder  the  age  of  twenty-one  years^  not  being  a  widower 
or  widow,  snch  party  knowing  that  such  person  as  aforesaid 
nnder  the  age  of  twenty-one  years,  had  a  parent  or  guardian 
then  living,  and  that  such  marriage  was  had  without  the 
consent  of  such  parent  or  guardian,  and  knowing  that  banns 
had  not  been  duly  published  according  to  the  provisions  of 
this  act,  and  having  knowingly  caused  or  procured  the  undue 
publication  of  banns; — ^it  shall  be  lawful  for  the  attorney- 
general,  (or  the  solicitor-general,  in  case  of  a  vacancy,)  by 
information,  in  the  nature  of  an  EngUsh  bill,  in  the  Court  of  Suit  b^  inform. 
Chancery  or  Court  of  Exchequer,  at  the  relation  of  a  parent  cbanecxy  or 
or  guardian  of  the  minor,  whose  consent  has  not  been  given  ^""•^""• 
to  such  marriage,  and  who  shall  be  responsible  for  any  costs 
incurred  in  such  suit,  such  parent  or  guardian  previously 
making  oath  as  is  thereby  required,  to  sue  for  a  forfeiture  of 
all  estate,  right,  title,  and  interest  in  any  property  which 
hath  accrued  or  shall  accrue  to  the  party  so  offending  by 
force  of  such  marriage;  and  such  Court  shall  have  power  in  Order  of  Court 
snch  suit  to  declare  such  forfeiture,  and  thereupon  to  order 
and  direct  that  all  such  estate,  right,  title,  and  interest  in 
any  property  as  shall  then  have  accrued  or  shall  thereafter 
accrue  to  such  offending  party,  by  force  of  such  marriage, 
shall  be  secured  under  the  direction  of  such  Court  for  the 
benefit  of  the  innocent  party,  or  of  the  issue  of  the  marriage, 
or  of  any  of  them,  in  such  manner  as  the  said  Coiurt  shall 
think  fit,  for  the  purpose  of  preventing  the  offending  party 
firom  deriving  any  interest  in  real  or  personal  estate,  or  pe- 
cuniary benefits  from  such  marriage ;  and  if  both  the  parties 
80  contracting  marriage  shall,  in  the  judgment  of  the  Court, 
be  guilty  of  any  such  offence  as  aforesaid,  it  shall  be  lawful 
for  the  said  Court  to  settle  and  secure  such  property,  or  any 
part  thereof,  immediately  for  the  benefit  of  the  issue  of  the 
marriage,  subject  to  such  provisions  for  the  offending  parties,    . 
by  way  of  maintenance  or  otherwise,  as  the  said  Court,  under 
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Before  infonn- 
ation  filed,  case 
to  be  made  out 
to  attorney  or 
solicitor  gene- 
ral on  oath 


Agreements, 
settlements, 
&C.  previous  to 
such  maixiage, 
void. 


the  particular  circumstances  of  the  case^  shall  think  reason- 
able ;  regard  being  had  to  the  benefit  of  the  issue  of  the  mar- 
riage during  the  lives  of  their  parents^  and  of  the  issue  of  the 
parties  respectively  by  any  future  marriage,  or  of  the  partiee 
themselves,  in  case  either  of  them  shall  survive  the  other : 
provided  also,  that  no  such  information  as  aforesaid  shall  be 
filed,  imless  it  shall  be  made  out  to  the  8atis£action  of  the 
attorney  or  solicitor  general,  before  he  files  the  same,  by 
oath  or  oaths  sworn  before  one  of  the  Masters  in  Ordinary 
in  Chancery,  or  before  one  of  the  Barons  of  the  Exchequer, 
that  the  valid  marriage  to  be  complained  of  in  such  infarma« 
tion  hath  been  solemnized  in  such  manner  and  under  such 
drcumstanoes  as  in  the  judgment  of  the  attorney  or  solicitor 
general  are  sufGLdent  to  authorise  the  filing  of  the  infonnatioii 
under  the  provisions  of  the  act;  and  that  such  marriage  has 
been  solemnised  without  the  consent  of  the  party  or  parties 
at  whose  relation  such  information  is  proposed  to  be  filed^  or 
of  any  other  parent  or  guardian  of  the  minor  married,  to  the 
knowledge  or  belief  of  the  relator  or  relators  so  making  oath; 
and  that  such  relator  or  relators  had  not  known  or  discovered 
that  such  marriage  had  been  solemnized  more  than  three 
months  previous  to  his  or  their  application  to  the  attorney 
or  solicitor  general. 

All(p)  agreements,  settlements,  and  deeds,  entered  into 
or  executed  by  the  parties  to  any  marriage,  in  consequence 
of  or  in  relation  to  which  marriage  such  information  aa 
aforesaid  shall  be  ffled,  or  by  either  of  the  said  parties 
before  and  in  contemplation  of  such  marriage,  or  after  such 
marriage,  for  the  benefit  of  the  parties  or  either  of  them,  or 
thdr  issue,  so  far  as  the  same  shall  be  contrary  to  or  incon- 
sistent with  the  provisions  of  such  security  and  settlement 
as  shall  be  made  by  or  under  the  direction  of  such  Court  as 
aforesaid,  under  the  auth<»ity  of  this  act,  shall  he  absolutely 
void  and  have  no  force  w  effect. 


(p)  Sect.  24. 
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Any  (r)  original  information  to  be  filed  for  the  purpose  inibniMtfoa  to 
of  obtaining  a  declaration  of  any  such  forfeiture  as  afore-  «•  yew. 


lid^  shall  be  filed  nithin  one  year  after  the  sdenmization 
of  the  marriage  by  which  snch  forfeiture  shall  have  been  in- 
curred^ and  shall  be  prosecuted  with  due  diligence ;  and  in 
case  a;ny  pearson  or  necessaiy  party  to  any  such  infonnation 
shall  abscond^  or  be  or  continue  out  of  England^  it  shall  be  rbJoral^^an 
kwftd  for  the  Court  in  which  such  information  shall  be  filedj  *^''**^ 
to  order  such  person  to  appear  to  such  information  and  an- 
swer tiie  same^  within  such  time  as  to  such  Court  shall  seem 
fit;  and  to  cause  such  order  to  be  served  on  such  person  at 
uny  place  out  of  England^  or  to  cause  such  order  to  be  in- 
serted in  the  London  Gazette^  and  such  other  British  or  fo- 
reign newspapers  as  to  such  Court  shall  seem  proper ;  and  in 
default  of  such  person  appearing  and  answering  such  infor- 
mation within  the  time  to  be  limited  as  aforesaid,  to  order 
such  information  to  be  taken  as  confessed  by  such  person, 
and  to  proceed  to  make  sueh  decree  or  order  upon  such  in*- 
formation  as  such  Court  might  hare  made,  if  such  person  had 
appeared  to  and  answered  such  information :  provided  always 
that  in  case  the  person  at  whose  relation  any  such  suit  shall  Proviio  in  mm 
have  be^i  instituted,  shall  die  pending  such  suit,  it  shall  be  utor. 
lawful  for  the  Court  of  Chancery,  if  such  Court  shall  see  fit, 
to  appoint  a  proper  person  or  proper  persons  at  whose  rela- 
tion such  suit  may  be  continued. 

The  Court  has  no  discretion  {s)  given  to  it  by  the  act  to  Comt  htm  no 

dif  eratton  to 
mitigate  the  penalty,  but  is  bound  to  declare  the  forfeiture  in  mitigate  ponal- 

the  words  of  the  act,  and  to  refer  it  to  the  Master  to  inquire    ^' 

what  estate,  right,  title,  or  interest  in  any  property  the  wife 

was  entitled  to  at  the  marriage,  or  has  subsequently  acquired, 

and  to  secure  the  same  under  the  direction  of  the  Court ;  and 

also  to  refer  it  to  the  Master  to  approve  of  a  proper  settlement 

of  such  property,  and  all  future  property  which  the  wife  may 

acquire  during  the  coverture,  for  the  benefit  of  the  wife,  or  the 

issue  of  the  marriage,  or  either  of  them. 

(r)  Sect.  26.  (s)  AU.-Qen.  t.  Mullay,  4  Ruiss.  329. 
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These  proviri-        It  is  provided  by  stat.  6  &  7  WiH.  4,  c.  85, 

810118  spply  to  1      t  3  1. 

marriage  under       That  {t)  if  any  valid  marriage  shall  be  had  under  the 
85.  *     provisions  of  that  act,  by  means  of  any  wilfully  false  notice, 

certificate,  or  declaration,  made  by  either  party  to  such  mar. 
riage,  as  to  any  matter  to  which  a  notice,  certificate,  or  de- 
claration is  therein  required,  it  shall  be  lawful  for  the  attor- 
ney-general or  sohdtor-general  to  sue  for  a  forfeiture  of  all 
estate  and  interest  in  any  property  accruing  to  the  ofifending 
party  by  such  marriage;  and  the  proceedings  thereupon  and 
consequences  thereof  shall  be  the  same  as  are  provided  in  the 
like  case  with  regard  to  marriages  solemnized  by  license  be- 
fore the  passing  of  that  act,  according  to  the  rites  of  the 
Church  of  England. 

The  law  as  to  one  part  of  this  subject  has  been  well  stated 
by  Sir  Edward  East  («). 
Ratiahment  of       ''  By  the  andent  law  and  by  stat.  West.  2  (13  Ed.  1.  c.  35), 

ward.  «■  .  i»  1      .  i.    -I  :■• 

the  mamage  of  a  ward  without  the  consent  of  the  guardian, 
was  a  ravishment  of  the  ward  (x).  But  stat.  12  Car.  2,  c.  24, 
which  abolished  wardships,  seems  to  have  superseded  this 
provision;  and  the  8th  section  which  enables  fathers  to  dis- 
pose of  the  guardianship  of  their  children  under  age,  though 
it  g^ve  an  action  of  ravishment  of  ward  or  trespass,  against 
such  as  wrongfully  take  away  or  detain  such  children,  for  the 
recovery  of  them,  and  for  damages  for  their  use  and  benefit, 
yet  is  sUent  as  to  any  corporal  punishment  of  the  ravishen. 
Maziyiiigmiiior  ''  It  has  been  said  upon  good  consideration  (y),  that  if  a  man 
^^'^      many  a  woman  under  age  without  the  consent  of  her  father 

or  guardian,  that  alone  will  not  render  it  indictable  at  com- 

(t)  Sect.  43.  Rex  v.  7%>rp  and  OtherSy  Carth. 

(tf)  1  East  P.  C.  459.  384;  5  Mod.  221 ;  12  Mod.  616; 

(«)  2  Inst.  440.    2P.  W.  110.  Com.    27;    Efx  v.   Piermm   and 

(^)  Beg  V.  MofTWty  4  Mod.  145 ;  OtherSy  Andr.  310;  Stnu  1107,  S. 

Mwn't  ca$ey  2  Mod.  130;  Rex  v.  C;  Rex  v.  ^S^,  3  Keb.  101 ;  Rex 

BlackeU  and  Others,  7  Mod.  39;  v.  Furae,  B.  R.  temp.  W.  &  M. 

Rex  T.  Twishkm  and  Others,  1  Lev.  M.S.  Tracy. 
257;  1  Sid.  387;  2  Keb.  432,  8 ; 


not  indictable. 
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mon  law;  for  that  marriage  being  lawful  in  itaelfj  though 
restraints  may  be  laid  upon  it  by  positiye  laws^  yet  where  no 
such  law  is  enacted  or  transgressed,  the  bare  act  of  such  a 
marriage  cannot  be  punished  as  a  crime,  however  grievous  it 
may  be  to  a  parent;  and  I  cannot  find  any  case  where  an 
indictment  has  been  maintained  for  such  an  act  without  other 
circumstances.  There  are,  it  is  true,  dicta  to  be  found  in 
the  books,  which  may  seem  to  countenance  such  an  opinion; 
but  the  cases  when  examined  do  not  warrant  it  to  so  general 
an  extent.  In  Twisleton's  case,  upon  which  most  stress  has 
been  laid,  the  information,  which  was  against  several,  charged 
not  only  a  conspiracy,  but  a  deceitful  and  riotous  taking 
away ;  though  the  latter  did  not  appear  to  have  been  proved ; 
and  after  objection  taken,  and  before  final  judgment,  the  de- 
fendants were  bailed  by  consent. 

''  But  however  this  may  be,  if  children  be  taken  firom  their  Contpiraer  to 

nairjf  indict- 

parents  or  guardians,  or  others  intrusted  with  the  care  of  able; 
them,  by  any  sinister  means,  either  by  violence,  deceit,  con- 
spiracy, or  any  other  corrupt  or  improper  practices,  as  by 
intoxication,  for  the  purpose  of  marrying  them ;  though  the 
parties  themselves  may  be  consenting  to  the  marriage,  such 
criminal  means  will  render  the  act  an  offence  at  common 
law;  for  marriage  ought  to  be  firee  and  voluntary,  without 
any  compulsive  or  smister  ppocurement." 

In  the  case  of  Rex  v.  Green  {z),  the  Court  granted  a  rule  niri  — tboagh  the 

infimt  ia  Dot 

for  an  information  for  a  conspiracy  and  taking  away  £rom  heir-apparent 
his  father's  house  a  young  man  of  fortime  under  age,  for  the 
purpose  of  marrying  him  to  one  of  the  conspirators,  though 
the  young  man  was  not  heir-apparent  to  his  father;  and  it 
may  be  generally  laid  down  upon  the  authority  of  the  prece- 
dents collected  in  that  case,  and  of  the  more  recent  case  of 
the  Wakefields,  punished  for  the  abduction  of  Miss  Tur- 
ner (a),  that  the  law  is  as  stated  by  Sir  Edward  East. 

(z)   Rex    V.    Chrem^    3  Dong.       (a)  Tried  at  Lancaster  Spring 
96.  Afiozes^  1827. 
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Conspincj  to         Seduction  may  be  attended  {b)  with  such  circiimstaneeB 

as  to  make  it  an  indictable  offence.  A  case  is  reported  {c) 
where  Lord  Grey  and  others  were  charged^  by  an  informatioii 
at  common  law^  with  conspiring  and  intending  the  rain  of 
the  Lady  Henrietta  Berkeley,  then  a  virgin  nnmarried  with- 
in the  age  of  eighteen  years,  one  of  the  daoghters  of  the 
Earl  of  Berkeley  (she  being  under  the  custody,  &c.  of  her 
father),  and  soliciting  her  to  desert  her  father,  and  to  com- 
mit whoredom  and  adulteiy  with  Lord  Grey,  who  was  the 
husband  of  another  daughter  of  the  Earl  of  Berkeley,  sister 
of  the  Lady  Henrietta,  and  to  live  and  cohabit  with  him ; 
and  further,  the  defendants  were  charged  that,  in  prosecu*' 
tion  of  such  conspiracy,  they  took  away  the  Lady  Henrietta 
at  night,  &om  her  father's  house  and  custody,  and  against 
his  wiU,  and  caused  her  to  live  and  cohabit  in  divers  secret 
places  with  Lord  Grey,  to  the  ruin  of  the  lady,  and  to  the 
evil  example,  &o.  The  defendants  were  found  gmlty,  though 
there  was  no  proof  of  any  force,  but  on  the  contrary  it  ap« 
peared  that  the  lady,  who  was  herself  examined  as  a  witness^ 
was  desirous  of  leaving  her  father's  house,  and  ooncurred  in 
all  the  measures  taken  for  her  departure  and  subsequent 
concealment.  It  was  not  shewn  that  any  artifice  was  used  to 
prevail  on  her  to  leave  her  fitther^s  house;  but  the  case  was 
put  upon  the  ground  that  there  was  a  solicitation  and  entices 
ment  of  her  to  unlawful  lust  by  Lord  Grey,  who  was  the 
principal  person  concerned,  the  others  being  his  servants,  or 
persons  acting  by  his  command,  and  under  his  control. 

And  in  a  more  modem  case  {d),  a  father  obtained  a  rule 
against  Sir  Francis  Delaval,  along  with  an  attorney,  and  a 
music  master  (to  whom  his  daughter  of  the  age  of  dghteen 
or  nineteen  was  apprenticed),  for  a  conspiraqr  to  debauch 
the  girl  under  the  forms  of  law. 

(h)  1  East,  P.  C.  460;  Russell  (d)  Rex  v.  Delaval  and  Others. 

on  Crimes,  B.  3,  c.  8.  3  Burr.  1434;  S.  C.  1  W.  Bl.  410, 

(c)  Bex  y.  Lord  Gr^  and  Others^  439. 
3  Haig.  St.  Tr.  619.    A.  D.  1682. 


91 


CHAPTER  XIX. 


HARRIAOE  OF  WARD  OF  COUKT. 

IjEFOBE  the  marriage  of  a  vard  of  Court  of  either  sex,  it  AppUntion  te 
ii  necessary  to  apply  by  petition  for  a  reference  to  the  Mas- 
tery to  inquire  whether  the  match  is  stdtable^  to  ascertain  the 
linrtane  of  the  ward,  and  to  approve  of  a  settlement.     If  the  Setdeme&t 
Mastfflr's  report  is  favonrable,  the  Court  will  give  the  infant  piored. 
leave  to  marry  {a),  but  not  if  the  settlement  proposed  is  im- 
proper (b) ;  and  even  the  consent  of  the  ward^s  father  or  Applintion  in- 
guardian,  does  not  mipersede  the  necessity  of  applying  to  the  '"'^'^ 
Court,  and  will  not  induce  the  Court  to  sanction  the  mar- 
riage, unless  it  is  satisfied  with  the  settlement  (c). 

In  cases  where  clandestine  marriage  is  apprehended,  hear-  Prerention  of 
say  evidence  has  weight,  if  uncontradicted,    (this  indeed  marriage. 
must  be  so  in  an  proceedings  upon  affidavit) ;  and  in  such  a  ten^ted  Uk  ^* 
case,  although  the  mere  fact  of  marrying  a  ward  of  Court  Oider  agaiiut 

• 

without  leave  of  the  Court  is  always  a  contempt,  a  general  ™*™*^ 
otder  will  be  made  that  an  infant  shall  not  be  married  with- 
out leave  of  the  Court,  and  that  certain  persons  shall  have 
no  access  to  him  or  her  by  letter  or  otherwise  {d). 

The  Court  will  assist  a  guardian  to  prevent  an  improper  Onardiana  ap- 
marriage  of  the  infant.    In  Lord  Baymond's  case  (e),  the  ^ 
Lord  Chancellor  ordered  that  the  ward  should  continue  in 
the  care  and  custody  of  his  guardians,  and  that  tiiey  should 

(a)  See  the  form  in  Earl  Pfy-  (d)  Btard  v.  TVotmv,  1  Ves. 

mouOi  V.  LetoU^  2  Dick,  801.  dl3. 

(ft)  Smith  V.  Smiik,  3  Atk.  305.  (e)  Ca.  temp.  Talb.  58. 
(c)  2  Buss.  28. 
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not  permit  him  to  many  without  the  consent  of  the  Court ; 

and  he  ordered  the  father  of  the  lady  who  was  likewise  under 

age,  and  not  a  ward  of  Court,  not  to  suffer  her  to  marry  the 

infant  without  the  like  consent. 

Name  of  person      When  there  is  an  application  against  any  particular  person 

married,  intert-  to  restrain  him  firom  marrying  an  infant,  it  is  usual  to  insert 

againit  marri-    ^  name  in  the  general  order  against  marrying  her.    A  pe- 

•^'  tition  having  been  preferred  by  a  mother  on  behalf  of  her 

daughter  (/),  (an  infant  ward  of  Court  entitled  to  an  estate 
under  a  settlement,  subject  to  a  proviso  restraining  her  firom 
marrying  without  her  mother's  consent),  and  B.,  the  person 
Guardiant  of  petitioned  against,  being  likewise  an  infant.  Lord  Hardwicke 
0°  Cour^  order-  made  an  order  (as  in  the  case  of  the  young  lady  whom  Lord 
marrim  wSh  Raymond  was  prevented  fi^m  marrying)  that  whoever  had 
ward  of  Court    pQ^^  over  him  as  guardian,  should  not  permit  him  to  many 

the  young  lady  without  leave  of  the  Court ;  that  B.  should 
produce  such  letters  as  imported  a  promise  of  marriage  by 
the  young  lady,  and  that  the  mother  should  be  at  liberty  to 
examine  him  on  interrogatories. 
Commimicatio&  Upon  affidavits  of  an  intended  marriage  (ff)  with  a  male  in- 
■trained.      *      ^^^^  %^^  eighteen,  an  order  was  made  that  the  woman  (who 

was  of  full  age)  should  attend  in  Court;  and  she  was  restrained 
from  all  communication  with  the  infant  in  the  mean  time. 
She  could  not  be  served  with  the  order,  and  Lord  Eldon 
granted  an  injunction,  restraining  her  firom  all  communica- 
Wbat  will  be  tion  with  the  infimt  till  further  order,  and  directed  that  aer- 
of  order.  ^^  ^^  ^^^  injunction  at  the  house  which  appeared  to  be  her 

last  place  of  abode  should  be  good  service. 
Interference  The  Court  will  interfere  against  a  guardian,  either  in  the 

aflnunit  Kuar*  « 

diao.  way  of  prevention  or  of  punishment.    In  the  old  case  of  Foster 

V.  Denny  {h),  the  testamentary  guardian  (a  stepmother)  having 


(/)  Smith  V.  JShmth,  3  Atk.  304;        (ff)    Pearce    v.  CnOehfiddy  14 
see  Lady  C  Annesl^s  case,  supra.    Yes.  206. 
p.  1^.  (A)  2  Ch.  Ca.  237. 
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mamed  veiy  meanly.  Lord  Chancellor  Nottingham,  at  the 

flame  time  that  he  ordered  the  child  (who  had  been  eloigned) 

to  be  brought  home,  obflerved,  that  here  being  a  guardian  by 

act  al  Parliament,  he  could  not  remove  her ;  but  in  that  and 

all  other  the  like  cases  they  should  give  security  not  to  marry  —made  to  girt 

the  chfld  nrfra  amioi  nubUes,  or  consent  or  be  aiding  to  the  ll^l^yi^,'!^'/'' 

marriage  of  such  pat  a$ma»  tuMlei  during  minority,  without 

acquainting  the  Court;  but  that  he  could  not  restrain  the 

infant  from  marrying  ad  a$mo$  nubiles. 

In  the  case  of  Venum  v.  Vemon,  the  infant  being  conver-  Ward  taken 
sant  with  the  daughter  of  the  guardian,  the  Lord  Chancellor  by  wayof  pn^ 
directed,  on  petition,  that  he  should  be  immediately  sent  for,  "^^  '^°* 
and  ordered  forthwith  to  Eton  School  (t). 

Li  a  case,  of  which  the  circumstances  are  not  reported  {k). 
Lord  Hardwidie  took  the  care  of  an  infant  from  her  testa- 
mentary guardian,  and  ordered  that  she  should  not  many 
without  the  leave  of  the  Court. 

Where  a  mother  (/),  who  had  been  appointed  by  the  Court  to  —and  on  ac 

count  of  mar- 
be  guardian  of  her  infant  daughters,  wards  of  the  Court,  had  riage. 

endeavoured  to  marry  the  younger  improperly,  and  the  elder 
was  alleged  to  have  been  married  at  Paris,  Lord  Hardwicke, 
upon  the  petition  of  the  infSants,  left  the  alleged  husband  of 
the  elder  to  recover  her  at  law  if  he  could,  and  ordered  the 
mother  to  let  them  both  be  placed  with  a  person  approved 
by  the  Court,  with  the  usual  directions  that  they  should  not 
marry  without  the  leave  of  the  Court,  and  restricted  them 
fiom  receiving  any  letters  or  message  from  particular  persons 
mentioned  in  the  order. 

Where  one  of  two  testamentary  guardians  took  the  infimt  Ward  take« 
from  a  boarding-school  and  married  her,  at  the  age  of  nine  by  way  of  pun- 
years,  to  his  own  son,  who  had  no  estate,  and  was  of  a  mean  "  "*"*' 

(t }  Gilb.  £q.  Rep.  173 ;  2  P.  W.  S.  C.  Dick.  88 ;  and  iee  Lord  Skip- 

113;  8  Mod.  214.  Ifrook  v.  Lard  Ilwchinhrook,  Ibid. 

{k)  Tbm^  V.  J?/ery.  Dick.  88.  547. 
(/)  Roach  V.  Garvan,  1  Yea.  168, 
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Information 
against  guar- 
dian, though 
infant  no  ward 
of  Court 

Mere  fact  of 
marriage  is 
contempt  in  all 
concerned. 
Punished  by 
commitment, 
and  sometimes 
prosecuted  at 
common  law. 


The  nature  of 
the  guardian- 
ship does  not 
affect  the  con- 
tempt. 

Marriage  with- 
out leave, 
how  notified  to 
Court. 
Reference. 


trade ;  the  Lord  Chancellor^  on  motion^  ordered  the  guardiaa 
to  bring  the  infant  into  courts  and  then  committed  her  to  the 
other  guardian ;  and  directed  an  information  to  be  brought 
against  the  gaardian  who  had  disparaged  her  (m).  In  this 
case  the  infant  had  not  been  placed  nnder  the  care  of  the 
Court  by  any  bill  filed  before  the  marriage,  and  therefore 
the  Lord  Chancellor  did  not  consider  the  guardian  to  hare 
been  guilty  of  any  direct  contempt  in  marrying  her. 

To  marry  a  ward  of  Court  without  the  consent  of  the 
Court,  is  a  contempt,  punishable  in  all  parties  concerned, 
by  commitment,  at  the  discretion  of  the  Court  (n);  and 
in  gross  cases  a  prosecution  at  common  law  for  conspinugr 
or  perjury  wiU  be  ordered,  for  which  purpose  the  Lord 
Chancellor  has  frequently  directed  the  papers  to  be  laid  be- 
fore the  Attorney-General,  in  order  that  he  might  consider 
whether  an  information  ought  not  to  be  filed  (o). 

The  contempt  is  just  as  great  though  the  &ther  be  aliye, 
or  though  the  guard  an  has  not  been  appointed  by  the 
Court  {p). 

Where  a  ward  has  been  married  without  leave,  any  one 
may  bring  the  circumstance  under  the  notice  of  the  Court 
by  petition ;  and  a  reference  will  be  ordered  to  the  Master^ 
to  inquire  whether  a  marriage  has  taken  place,  and  to  approve 
of  a  settlement* 


(m)  Goodall  v.  Harrii,  2  P.  W. 
561. 

(«)  Herherfs  ease,  3  P.  W.  116; 
Hill  V.  TWymt,  1  Atk.  616 ;  dfore 
V.  Mare,  2  Atk.  1 67 ;  JSdes  v.  Brere^ 
Umy  West.  348;  Butler  v.  .FVn^- 
mafiyAmbl.  301;  Stevens  y.  Savage, 
1  Yes.  J.  164;  Stackpole  v.  Beau- 
manty  3  Yes.  89;  JVinch  v.  James, 
4  Yes.  386;  PrieOUy  y.  Lamb,  6 
Yes.  420;  Millet  v.  Bowse,  7  Yes. 
419;  Bathurst  v.  Murray,  8  Yes. 


74;  Pearee  y.  Crutchfield,  16  Yes. 
48;  Nicholson  v.  Sjuire,  16  Yes. 
269;  Ball  t.  Ooims,  1  Y.  &  B. 
292;  BirieU  r.  Hibbert,  3  M. & K. 
227;  Re  7ra/l0r,ca.  temp.  Sug.  299. 

(o)  Priesthy  t.  Lamb;  Millet  v. 
Bowse;  Pearee  y.  Crvtek/Md,  14 
Yes.  206,  16  Yes.  48  ;  see  also, 
Nicholson  y.  Sgmre,  BaH^.  CouttSy 
WadeY.BroughUm,  3  Y.  &B.  178. 

{p)  2  P.  W.  116. 
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CcMOdmitment  is  used  as  an  expedient  for  compelling  the  Comniitmeiit 
hoBband  to  make  a  proper  settlement ;  and  a  rrferenee  must  Mttiemeo^."^ 
be  made  for  a  settl^nent  before  the  contempt  can  be  cleared. 
He  is  generally  discharged  {q)   on  undertaking  to  make  Discharge  on 
such  a  settlement  as  the  Court  shall  order  (r) ;  but  even  his  make  it/"^  ^ 
aubmission  will  not  procure  his  discharge,  if  a  prosecution 


has  been  directed  (s),  nor  (where  there  is  no  prosecution)  if  the  Court 

._-_-_,_  __        ,  .    •       ,        1      •        ,  M»   •        1      thinki  the  pun- 

until  the  Lord  Chancellor  thinks  that  he  has  been  sufociently  ithment  »um. 
punished  for  the  contempt  (/). 
A  man  may,  under  such  circumstanoes,  either  be  commit-  Confinement 

may  be  clow;. 

ted  to  close  confinement,  or  be  allowed  the  rules  of  the 
prison  («). 
A  marriage  in  fact,  whether  valid  in  law  or  not,  amounts  Marriage  is 

contempt,  whe« 

to  contempt  (d^) ;  and  ignorance  of  the  infant's  being  a  ward  ther  valid  or 
of  Court  is  no  excuse,  as  all  the  world  are  bound  at  their  feanl  ignorance  does 
to  take  notice  of  causes  depending.    But  this  ignorance  may 
perhaps  induce  the  Court  to  look  more  fetvourably  on  the  case, 
if  the  marriage  was  not  otherwise  improper  (y). 

WhiQre  a  couple  were  married  in  Scotland  on  the  same  day 
on  which  a  bill  was  filed  for  making  the  lady  a  ward  of  Court, 
both  parties  being  foreigners,  natives  of  the  island  of  Marti- 
nique, where  the  property  was  situated,  the  Lord  Chan- 
cellor did  not  commit  the  husband,  yet  he  took  upon 
him  the  jurisdiction  as  for  oontempt,  and  compelled  a  settle-  _ 

•*         .  '^  '^  Time  no  har  to 

ment  accordingly  {z).    The  power  of  the  Lord  Chancellor  punishment. 


(q)  Stepkms  v.  Savage^  1  Yes.  J.  173 ;  BuiUr  v.  /V«wiafi,Ambl.901 ; 

ld4;  StackpoU  v.  BeamMnt^  3  Yes.  Baihurst  v.  Mwrray^  8  Yes.  74. 

89;  MUUt  V.  EUwM^  7  Yes.  419.  (z)  Bathursi  v.  Murrt^,  ubi  iu- 

(r)  SUtetpole  ▼.  Beaumont^  ubi  pra;    Warier  v.   Yorke^  19  Yes. 

mpra  ;     Wmch  v.  Jamesy  4  Yes.  451 ;  SaOes  v.  Savignon^  6  Yes.  572  ; 

88C.  Re  Walkery  cs.  temp.  Sug.  299. 

(«)  PrieMO^  V.  Lamby  6  Yes.  (>f)  Mr.  Herberts  can,  3  P.  W. 

420.  116;  M<n-e  v.  More^  2  Atk.  157; 

(0  Bathurst  v.  Mwrrey^  8  Yes.  Anon.  4  Russ.  473. 

74.  (xr)  Sallei  v.  Savigncn, 

(ti)   Hughes  v.  Science,  2  Atk. 

o  2 
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Where  settle- 
ment would  be 
exacted  from  a 
father. 


Foreigner  pun- 
ishable here. 


Sequestration 
against  peeress. 


Justice  struck 
out  of  the  com- 
mission. 
Barrister  pro- 
hibited from 
practising. 


No  commit- 
ment, where 
farourable  cir- 
cumstances. 


Infant  com- 
mitted. 


either  to  commit  for  contempt  or  to  order  a  prosecntion  for 
conspiracy^  is  not  impaired  by  the  circmnstance  that  the 
Court  has  not  been  informed  of  the  transaction  till  many 
years  after  it  occurred;  though  the  Court  would,  of  course, 
exercise  a  judicious  discretion  in  such  a  case  (a). 

Where  a  father  has  been  concerned  in  improperly  procur- 
ing a  match  with  a  ward  of  Court  for  his  son,  the  Court  would 
probably  compel  him,  if  he  is  a  man  of  property,  to  make  a 
reasonable  settlement  in  the  marriage  (b) .  Where  a  foreigner 
is  the  contriver  of  such  a  match  abroad,  the  Court,  it  seems, 
will  pimish  him,  if  he  afterwards  comes  within  its  jurisdic- 
tion (c). 

A  sequestration  has  issued  against  a  peeress  for  procuring 
the  marriage  of  her  son  aged  fourteen,  without  the  consent 
of  his  testamentary  guardian,  or  of  the  Court  (d). 

A  person  (e),  who  was  a  justice  of  the  peace  and  a  barrister 
at  law,  haying  assisted,  under  very  disgraceful  circumstances, 
in  the  marriage  of  a  ward  of  Court,  was  closely  imprisoned 
for  several  weeks,  and  was  struck  out  of  the  commission  of 
the  peace,  and  prohibited  from  practising  at  the  bar. 

Where  a  marriage  of  this  sort  has  taken  place  with  con- 
sent  of  Mends,  or  otherwise  under  extenuating  circum- 
stances,  the  Court  generally  refrains  from  commitment,  on 
the  husband's  undertaking  to  attend  before  the  Master  and 
propose  a  settlement. 

An  infant  having  clandestinely  married  a  ward  of  Court,  was 
committed  for  contempt  {ff) .  He  petitioned  to  be  dischai^ed, 
offering  to  settle  her  real  and  personal  estate  upon  her  when 
they  should  both  come  of  age^    It  was  ordered  that  a  receiver 


(a)  1  V.  &  B.  302.  2  R.  v.  My.  039. 

{b)  Baihurst  v.  Murray^  8  Yes.  («)  Hugkea  v.  Sdenee^  Appendix 

74.  I.,  2  Atk.  173;  see  also  Butler  ▼. 

(c)  Roach  v.  Ckirvany  1  Yes.  158.  lyeetnan^  Ambl.  301. 

(d)  JSjyre  v.  Shafteabwyy  2  P.  W.  (g)  Edes  v.  BrereUm^  West,  348. 
110;  see  Mr.  Long  Weilesi^'s  case, 
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of  her  real  and  personal  estate  should  be  appointed^  and  that 

the  husband  should  be  restrained  from  conveying^  disposing,  Hnsband  r«. 

_,  ,  #ii»«j»t  ^  "I  1  itraiiwd  from 

or  ahenating  any  part  of  his  wife  s  real  estate,  without  the  con*  aiieDating  pro. 
sent  of  the  Court.  In  the  case  of  Hughes  v.  Science  (A),  a  ^'^^  ^ 
amilar  order  was  made  upon  the  hnsband,  who  was  an  old 
man,  and  had  been  guardian  of  the  infant ;  and  he  was 
also  ordered  to  bring  before  and  leave  with  the  Master  all 
mortgages,  bonds,  and  other  securities  belonging  to  the  estate 
of  the  infeuit,  upon  oath. 

If  the  marriage  of  a  female  ward  has  been  reported  by  the  lovaiid  mar- 

.        riage  of  female 

Master  to  be  inralid,  the  Court  generally  orders  the  parties  ward; 
to  be  re-married  in  proper  form  («).  d^red*""**  °'' 

Where  the  ward  was  a  female,  and  there  were  doubts  of  iotercourae  re. 

itraiped. 

the  validity  of  the  marriage,  the  husband,  being  committed 
to  the  Fleet,  was  restrained  from  receiving  her  visits,  and 
she  was  compelled  by  the  Court  to  withdraw  herself  from  his 
connexions  (ib). 
But  where  a  male  infant  has  been  entrapped  into  an  im-  Stauotmale 

3.i»  ward;— 

proper  mamage,  a  different  course  has  frequently  been  pur- 
sued. 

Where  there  had  been  an  attempt  (/)  to  marry  a  male  Suit  for  nuUitj 
ward  of  Court,  but  the  marriage  was  reported  by  the  Master  coarse  restrain^ 
to  be  invalid,  a  suit  for  nullity  of  marriage  was  ordered  at 
the  expense  of  the  infrmfs  estate.  In  this  case,  and  in 
another  case  (m),  where  the  infants  fiither  had  instituted  a 
suit  to  have  the  marriage  declared  null,  all  the  parties  to  the 
transaction  were  restrained  by  injunction  from  all  inter- 
course, personal,  by  correspondence,  or  otherwise,  with  the 

infant. 

A  woman  of  bad  character  had  entrapped  a  male  ward  of  Court  of  chan. 

eery  restrain!  i 


(k)  Supray  p.  196.  (/)  Butler  v.  Freeman^  Ambl. 

(f )  BathurH  V.  Murray^  8  Yes.    801. 

74 ;  Re  JFa^far, Ca. temp.  Sug. 290.       (^)  BaOmrtt  v.  Murray. 

{h)  Warier  v.   Yorke^  19  Ves. 
4.51. 
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from  proceeding 
in  Spiritual 
Court. 


Orders  parties 
to  do  certain 
acts  in  Spiritual 
Court. 

ImpritiODs,  to 
compel  obedi- 
ence; 


— but  not  for 
CTer. 


Party  under 
commitment 
heard  on  peti- 
tion. 

Who  to  pay 
costs  of  con- 
tempt, 


Court  into  a  marriage  (n)  with  ber^  and  had  obtained  from 
the  Ecclesiastical  Court  certain  orders  upon  the  guardian  of 
the  infant  for  payment  of  alimony  out  of  the  infant's  allow* 
ance^  and  a  sentence  of  excommimication  against  the  guar- 
dian for  disobedience^  and  against  the  in£Emt  for  not  receiy- 
ing  his  wife.  Lord  Hardwicke  said  that  a  guardian,  receiving 
a  certain  sum  for  an  infant's  maintenance,  would  be  liable 
to  the  censure  of  the  Court  of  Chancery  if  it  were  applied  to 
any  other  purpose,  and  he  ordered  that  the  woman  should  be 
restrained  from  proceeding  in  the  Spiritual  Court  against 
the  guardian  for  alimony,  or  against  the  infant  himself  for 
restitution  of  conjugal  rights  and  alimony;  and  that  she 
should  consent  in  the  Spiritual  Court  to  the  removal  of  the 
sentences  of  excommunication. 

In  a  similar  case  (o),  where  the  father  of  the  infant  had 
established  a  suit  in  the  Ecclesiastical  Court,  in  order  to  have 
the  marriage  declared  null,  and  the  pretended  wife  had  been 
committed  by  the  Court  of  Chancery  for  contempt,  she  re- 
vised to  appear  in  the  Ecclesiastical  Court,  and  to  put  in  an 
answer  to  the  libel,  so  that  the  suit  might  proceed.  Lord 
Hardwicke,  after  she  had  been  four  months  in  prison,  of- 
fered to  discharge  her,  if  she  would  appear  to  the  suit;  but 
she  refused  these  terms,  and  was  discharged  after  remaining 
under  commitment  three  months  longer;  his  Lordship  hav- 
ing observed  that  the  imprisonment  must  not  be  perpetual. 

Parties  under  commitment  can  only  be  heard  on  petition. 
Generally  speaking,  a  party  who  is  in  contempt  must  pay 
the  costs  of  the  contempt  before  he  can  dear  himself  (|»). 

In  the  case  of  Hughes  v.  Science  (9),  a  party  concerned  in 
procuring  the  marriage  was  discharged,  on  undertaking  to 
pay  the  whole  expense  of  the  proceedings  against  him. 


(n)  mn  V.  Turner,  2  Atk.  315.        (p)  Nkholwn  v.  S^ire^\^  Ves. 
(o)  Butler  v.   Freeman,  Ambl.    259. 
30J.  (y)  Appendix  I.,  2  Atk.  173. 


*  . 
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In  the  case  of  Builer  v.  Fireeman  {r),  a  person  who  liad 
been  committed  for  contriying  the  marriage,  was  discharged, 
on  paying  the  costs  of  his  contempt. 

In  a  case  of  flagrant  contempt,  the  Conrt  refused  to  give  ana  tetUement 
the  husband  any  costs  of  the  proceedings  connected  vith  the 
settlement,  and  directed  the  costs  of  the  other  parties  to 
come  out  of  the  fond  in  Court  («). 

Where  a  male  ward  of  Court  had  been  entrapped  into  andtuitfor 
an  inyalid  marriage,  his  estate  was  ordered  to  bear  the 
costs  and  expenses  out  of  pocket  of  the  clergyman  who  at- 
tended by  order  of  the  Court  to  give  explanations,  and  also 
the  costs  of  a  suit  of  nullity  of  marriage  (0- 

« 

In  a  case  of  contempt,  where  the  Court  upon  the  bus- 
band's  petition  reformed  the  settlement  approved  by  the 
Master,  and  made  it  more  fiavourable  to  the  husband,  the 
husband  was  ordered  to  pay  the  costs  of  the  petition  (ii). 

In  a  case  of  very  slight  contempt,  the  husband  having  no 
property  of  his  own,  was  allowed  out  of  the  fund,  along  with 
the  other  parties,  his  costs  of  the  proceedings  in  making  a 
settlement  of  the  ward's  fortune  (sp), 

A  woman  of  weak  mind  (y),  supposed  to  be  an  in£Eint,  CommitmeDt 
being  seduced  from  her  friends  in  order  to  marry,  a  writ  de  ^.'I^r. 
hamine  replegiando  was  granted.    On  her  being  afterwards  ^*' 
married^  (although  no  ward),  the  husband  and  the  clergyman 
were  committed  to  the  Fleet  by  Lord  Cowper.     It  being 
afterwards  discovered  that  she    was  neither  an  idiot  nor 
under  age,  they  were  discharged.    Possibly  they  were  com- 
mitted for  disobeying  the  writ  de  homme  replegiando. 

A  general  act  of  pardon  {z),  though  with  an  exception  of  Contempt  par- 
''  all  contempts  and  offences  for  which  any  prosecution  was    °"^     ^ 

(r)  Ambl.  301.  {x)  Anon.  4  Russ.  473. 

(#)  MUUi  V.  lUwHy  7  Ves.  419.  {y)  Ex  parte  Ashton,  Dick.  23  ; 

(t)  Warier  v.   Font*,  19  Ves.  a.  d.  1713-14. 

451.  (z)  Phipps.  V.  Earl  of  Anglesea^ 

(»)  BirktU  V.  UMert,  3  My.  &  1  P.  W.  696. 
K.  227. 
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general  act  of     then  depending^  and  whicli  had  been  prosecuted  at  the 

charge  of  any  private  person  or  persons/'  has  been  held  to 

include  contempt  in  marrying  infant  wards  of  Court  (a). 

In  approving  If  the  person  applying  for  leave  to  marry  a  ward  of  Court 

cu^ary  cons^-*  ^^  ^^  g^^^  character^  it  is  no  objection  to  the  match  that  he 

regaSed  °***      ^  without  fortune,  or  that  the  ward  will  make  a  pecuniary 

sacrifice  in  marrying  him  {b). 

(a)  It  appears  from  Kempe's  Lose-  had  two  ofiences  toanswer  for :  first, 
ley  Papers,  (London,  1836),  that  the  the  ofiPence  against  the  canon  law, 
celebrated  Dr.  Donne,  bemg  at  the  in  marrying  the  girl  without  the 
time  a  layman,  and  secretary  to  consent  ofherfinther;  and,  secondly. 
Lord  Keeper  Egerton,  clandestinely  the  civil  offence,  for  which  the  Lord 
married  a  young  lady  in  her  seven-  Keeper  had  committed  Donne,  and 
teenth  year,  daughter  to  Sir  G.  had  takenfrom  Christopher  Brooke 
More,  and  niece  to  Lady  Egerton ;  certain  recognisances  with  sureties 
that  the  Keeper  dismissed  Donne  to  the  amount  of  £1100,  which 
from  his  office,  and  committed  him,  would  prevent  him  from  joining 
(Feb.  1602),  to  the  Fleet;  Chris-  the  circuit  at  York  without  the 
topher  Brooke,  who  gave  the  lady  Keeper's  permission,  even  if  the 
away,  being  committed  to  the  Commissioners  should  order  him  to 
Marshalsea  by  the  Court  of  High  be  discharged. 
Commission,  and  S.  Brooke,  the  (b)  Curiis  v.  WiUon^  Reg.  Lib. 
clergyman  who  officiated,  being  1831  A,  fo.  9071;  1893  A,  fo.  890. 
also  imprisoned ;  that  the  prisoners 
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SETTLEMENT  ON   MARRIAGE   OF   WARD   OF   COURT. 

X  HE  questions  relating  to  settlements  on  the  marriage  of 
wards  of  Conrt^  hare  generally  arisen  in  the  case  of  female 
wards.  It  seems  almost  impossible  to  deduce  firom  the  de- 
cided cases  any  general  conclusions  as  to  what  the  Court  may 
in  any  particular  instance  hold  to  be  a  proper  settlement  (a). 

(a)  See  Martin's  Conveyancing,  survivor  the  fund  is  to  go  to  the 

by  Davidson,  vol.  iv.  p.  467.  children  of  the  marriage  and  their 

The  followingprovisions  are  con*  issue,  as  the  husband  and  the  wife, 
tained  in  a  modem  settlement,  ap-  or  the  survivor,  shall  appoint;  and 
proved  by  the  Master,  previous  to  in  de&ult  of  appointment,  equally, 
the  marriage  of  a  ward  of  Court,  with  clauses  for  maintenance,  &c. 
(The  fortune  of  the  lady  amounted  In  defiiult  of  issue  taking  a  vested 
to  about  £3500  in  possession,  and  interest,  the  trustees  are,  after  the 
£2000  in  reversion,  besides  contin-  death  of  the  survivor,  to  hold  two- 
gent  interests,  of  little  value,  in  fifths  of  the  fund,  as  the  wife  shall 
considerable  sufais.)  The  husband  appoint  by  deed  or  will ;  and,  in  de- 
to  make  up  the  sura  of  £3500  to  fault  of  appointment,  for  her  next 
£10,000  sterling,  and  on  the  mar-  of  kin ;  the  residue  to  the  husband's 
riage  to  become  entitled  to  the  re-  appointment,.  &c.  in  the  same  man- . 
versionary  and  contingent  interests  ner.  Power  of  revocation  as  to  one- 
of  the  wife.  The  £10,000  to  be  half  of  one-third  of  the  trust  funds 
invested  in  the  names  of  trustees,  in  case  of  the  wife  marrying  again, 
who  are,  out  of  the  interest,  to  and  she  is  empowered  to  appoint  it 
pay.  to  the  wife  during  the  joint  to  a  second  husband  and  the  issue 
lives  of  her  and  her  husband  a  sum  of  a  second  marriage;  and  in  de» 
equivalent  to  the  interest  of  £3500,  ^Milt  of  such  issue  taking  a  vested 
ibr  her  separate  use :  the  interest  interest,  it  is  to.  go  to  the  children 
of  the  £10,000  (so  subject)  to  the  of  the  first  marriage,  as  if  there  had 
husband  for  life,  then  tQ  the  wife  been  no  second  marriage, 
for  life,  and  on  the  death  of  the 
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Settlements  de-       It  seems  that  Settlements  made  nnder  tlie  sanction  of  the 

rive  no  addi-        r>t  a*  • 

tionai  force        Court  take  effect^  like  other  marriage  settlements  of  infants^ 
of  Court  only  as  contracts  of  the  adult  party;  and  that  their  provi- 

sions do  not  derire  firom  the  approval  of  the  Court  any  au- 
thority or  force  which  does  not  belong  to  them  by  the  gene- 
ral rules  of  law. 

On  the  marriage  of  a  female  infant  who  was  a  ward  of 
Court,  and  entitled  to  a  leasehold  estate  to  her  separate  use, 
a  settlement  was  made  under  the  order  of  the  Court,  giving 
to  trustees  a  power  to  sell  the  estate.  A  sale  made  by  the 
trustees  under  the  pow»,  during  the  minority  of  the  lady, 
was  held  by  Sir  J.  Leach,  M.  B.  to  be  invalid  (6). 
Where  husband       It  was  stated  in  the  Master^s  report,  in  the  case  of  Cka$- 

has  no  property 

to  settle.  saittff  V.  Poraonoge  (c),  that  where  the  husband  has  no  finr- 

tune  to  settle,  the  Court  has  thought  fit,  upon  the  treaty  for 
the  marriage,  to  narrow  the  husband's  interest  to  one-half 
of  the  produce  of  her  fortune,  in  case  he  survives  her,  and 
there  are  children. 

Where  a  female  ward  of  Court  marries  a  man  who  has 
property  of  his  own  to  settle,  the  Court,  whether  there  has 
been  contempt  or  not,  will  not  allow  the  wife's  fortune  to  be 
tied  up  for  the  children  of  that  marriage,  but  will  take  care  to 

PronsioD  for      enable  her  to  provide  for  a  future  marriage  (d);  and  it  is  not 

futuro  mar*  . 

riage ;  sufficient  that  the  settlement  should  contain  powers  for  the 

wife  to  provide  for  a  second  husband  and  children  out  of  her 
real  estate,  because  she  may  lose  her  husband  and  many 
•again  before  she  attains  the  i^  of  twenty-one,  and  she  can- 
not {e)  execute  powers  over  her  real  estate  during  her  in- 
"^itoadin"**'  fancy.  The  consent  of  the  infant  and  her  guardians  does 
consent  of  in-     not  affisct  the  role  of  the  Court,  and  a  proposed  settlement 

fant  and  guar-  '^     ^ 

diana.  of  the  ward's  whole  fortune  on  the  children  of  the  marriage 

has  been  disapproved  of,  even  where  the  intended  husband 

(b)  Simttm  v.  /ohm,  2  R.  &  My.    Halmy  v.  HcUty^  9  Ves.  471. 
966.  («)  Hmrk  v.  Grembank,  1  Ves. 

(c)  5  Ves.  18.  298;  3  Atk.  095,  S.  C. 
(rf)   Weils  y.  PricCy  5  Ves.  398; 
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had  an  aaniud  income  of  £900,  which  wu  not  capable  of 
being  settled  (^). 

A  female  ward  of  Comrt,  when  ahe  comes  of  age,  may  Waid  on  com- 
make  any  settlement  of  her  property,  and  may  giye  effect  to  ^fue  ^^9 
it  by  oonaenting  personally  in  Court,  or  under  a  commission  l^^  ^  ^^'^' 
(or  the  purpose;  but  where  this  is  not  done,  the  Court  will  Council  not 

othervriie  dit- 

still  protect  her  interests,  and  will  not  part  with  her  pro-  pense  with  wt- 
perty  until  a  suitable  proyision  is  made  for  her  (A). 

In  the  case  of  a  settlement  made  before  marriage  upon  a  — ^nt  win  refer 
.^  .h.  I»d  «««i  ..»„^  L«d  KMon  »fe™d  i.  »  "-• 
to  the  Master,  to  inquire  whether  it  was  a  proper  settle* 
ment  (t). 

A  young  lady,  who  had  been  a  ward,  married  without  any 
settlement,  the  very  day  after  she  came  of  age ;  her  property 
was  afterwards  settled  on  her  and  her  husband  for  their 
liyes,  and  on  the  children  of  the  marriage  absolutely ;  but 
the  wife  never  confirmed  the  settlement  by  her  personal 
consent  in  Court.    After  the  death  ef  the  husband,  and  the  ^^^  declare 

existing  settle- 
birth  of  a  child,  the  settlement  was,  at  the  suit  of  the  wife,  ment  void ; 

declared  Toid,  as  making  no  provision  for  a  second  marriage, 

and  partly  also  on  the  ground  of  surprise,  and  a  reference  especially  on 

,  the  ground  of 

was  made  for  a  new  settlement  {k).    But  as  it  turned  out  surprise. 
that  she  had  consented  in  Court  to  the  transfer  of  a  certain 
sum  of  stock  to  her  husband,  that  part  of  the  transaction 
was  not  disturbed. 

If  there  has  been  a  marriage  of  a  ward  under  age,  and  an  Antenuptial 
antenuptial  settlement,  and  she  comes  in  afl;er  her  majority,  •  infantT^"    ^ 
and  consents  (apart  from  her  husband)  to  that  settlement, 
the  Court  wiU  confirm  it,  and  not  make  a  reference  to  the  confirmed,  if 

_  she  consents. 

Master  to  approve  of  a  settlement  (f). 


(j)  Cfordon  v.  Irwin,  4  Bro.  P.  123,  n, 

C.  ed.  Toml.  355.  (i)  Long  r.  Long,  2  S.  &  S. 

(A)  Ball  V.  ChfOtSy  1  Ves.  &  B.  119. 

«'^00.  (J)  Leeds  v.  Bamardiskmy  4  Sim. 

(t)  Austin  V.  Ilals^,  2  S.  &  S.  538 ;  see  Ca.  Temp.  Sug.  326.    In 
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Where  tbere  ii       Where  a  word  of  the  Court  is  married  without  its  consent^ 

it  compels  the  husband,  by  process  of  contempt^  to  make  a 
there  most  be     proper  settlement ;  and  there  must  be  a  reference  to  the 

reference. 

Master  for  this  purpose^  before  the  contempt  can  be  clear- 
ed (m).  In  cases  of  contempt^  the  interest  which  the  hus- 
band will  be  allowed  to  take  in  the  wife's  property^  rests  en- 
tirely in  the  discretion  of  the  Court.  Where  a  man  of  no 
property  marries  for  the  sake  of  the  wife's  fortune,  he  is  lia- 
ble to  be  excluded  entirely  from  the  enjoyment  of  it;  yet 
even  where  there  has  been  such  a  marriage  under  circum- 
stances of  great  impropriety,  a  portion  of  the  wife's  income 
is  sometimes  given  to  the  husband  during  coverture.  But 
where  this  species  of  indiscretion  has  occurred,  which  the 
Court  must  punish  by  commitment,  but  which  brings  toge- 
ther persons  of  equal  rank  and  fortune,  and  as  considerable 
Settlement  by  a  settlement  is  made  by  the  one  as  by  the  other,  some  at- 
garded.  tention  is  paid  to  an  equivalent  provision  made  by  the  hus- 

band for  the  wife  and  issue  (n). 


the  case  of  Ouain  v.  Otdlin,  (Reg. 
lib.  1834,  A.  fo.  029  &  763, 7  Sim. 
236,)  a  female  ward  of  Court,  in 
whose  name  the  sum  of  £216  i8,4d, 
3  per  cent,  stock,  was  standing  in  a 
certain  cause,  married  in  Scotland ; 
and,  being  still  imder  age,  joined 
her  husband  in  a  petition  that 
the  stock  might,  after  the  sale  of 
so  much  as  should  be  sufficient  to 
answer  the  costs  of  the  applica- 
tion, be  transferred  to  the  husband. 
The  wife's  consent  having  been 
taken  by  commission,  and  an 
affidavit  having  been  made  that 
there  was  no  marriage  settlement, 
the  Vice-chancellor  made  the 
order.  The  stock,  even  before 
its  necessary  diminution  by  the 
costs  of  the  application,  did  not 


exceed  the  value  of  ^£200 ;  and  ii 
IB  settled  (see  Foden  v.  Finfugf,  4 
Russ.  428,)  that  the  husband  may 
obtain  payment  of  any  sum  be- 
low that  amount  without  his  wife's 
consent.  Supposing  tlie  husband's 
right  to  have  required  the  wife's 
confirmation,  it  is  not  easy  to  see 
upon  what  principle  she  was  al- 
lowed to  give  her  consent ;  for  her 
examination  apart  from  her  hus- 
band could  only  remove  the  disa- 
bility created  by  coverture,  and 
not  that  arising  from  infimcy. 

(m)  Stevens  v.  Savoffe^  1  Ves.  jun. 
154;  Bally,  (hms,  1  V.  &  B.  300. 

(ft)  See  1  y.  &  B.  303;  Ca. 
Temp.  Sug.  325 ;  Bathurst  r.  Mut" 
rt^f  infrtif  p.  206. 
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In  a  case  of  contempt  (o)  in  marrying  a  ward  of  Ck>urt^  Settlemmit, 
where  there  were  ezteniuiting  circumstances^  a  settlement  of  Tot^^^"  ^^ 
her  personal  property  to  the  husband  for  life,  then  to  the 
wife  for  life,  then  to  the  children  according  to  the  appoint- 
ment  of  the  surviyor,  was  directed  to  be  varied  so  as  to  vest 
a  moiely  of  the  personal  estate  in  the  children  at  the  death 
of  the  wife,  if  she  should  die  before  the  husband,  but  subject 
to  the  power  of  appointment  in  the  settlement  (p) ;  the  Lord 
Chancellor  thinking  it  right  that  a  man  should  have  a  proper 
control  over  his  own  family. 

In  a  fisae  of  contempt,  not  said  to  be  flagrant  {g),  it  was 
proposed  to  settle  the  wife's  fortune  to  her  separate  use  for 
life,  with  power  for  her,  in  case  the  husband  should  survive, 
to  give  him  the  interest  of  a  moiety  for  his  life;  the  princi- 
pal to  the  children  of  the  marriage  according  to  her  appoint* 
ment,  and  if  there  should  be  no  child,  to  her  next  of  kin, 
with  power  for  the  husband  and  wife  to  settle  a  part  on  the 
marriage  of  any  child,  and  for  the  wife,  if  she  should  survive, 
to  settle  a  moiety  upon  her  children  by  any  other  marriage* 
The  Master  of  the  Rolls  directed  the  insertion  of  a  power 
for  the  wife  to  settle  the  interest  of  a  moiety  of  her  fortune 
upon  any  future  husband  for  life. 

Where  a  man  without  property  had  married  a  ward  with* 
out  leave  (r),  there  being  no  circumstances  of  aggravation,  his 
costs,  of  the  proceedings  in  making  a  settlement  of  his  wife's  ^ 

fortune  were  ordered  to  be  paid  out  of  the  fund,  as  well  as 
those  of  the  other  parties. 

Upon  a  marriage  with  a  ward  of  Court  under  very  gross 
cireumstances  {$),  the  Court  refused  to  allow  the  husband's 
debts,  contracted  in  the  maintenance  of  his  wife  and  chil-* 
dren,  to  be  paid  out  of  the  accumulations  of  her  fortune 

(o)  Stevens  t.  Sacagej  1  Ves.  jun.  (r)  Anon.  4  Russ.  473. 

164.  (#)  Chastaing  v.  Parsonage^  6 

(p)  Ibid.  Ves  14. 
{q)  Winch  T.  JameSf  4  Yes.  886. 
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since  the  marriage^  and  the  Master  of  the  Rolls  intimated 
that  he  could  go  no  further  than  to  allow  a  settlement  to 
the  wife^s  separate  use  for  her  life,  and  after  her  death  to 
her  children,  with  a  power  to  her  to  give  the  husband  a  part 
during  his  life. 
Settlement  in         Where  the  husbaud  had  obtained  a  license  upon  a  fistlae 

gross  cAsea. 

oath,  that  the  ward,  who  was  in  her  fifteenth  year,  was  of 
age,  and  he  was  afterwards,  bj  order  of  the  Court,  indicted 
and  convicted,  and  underwent  the  pillorjr  and  im]^nson- 
ment  (/),  the  Lord  Chancellor  required  that  the  fimd  should 
foe  transferred  to  the  Acoountant-General,  with  a  tnist  de- 
clared to  pay  the  dividends  to  the  wife's  separate  use  (or  life, 
from  time  to  time,  and  not  by  way  of  anticipation ;  and  after 
her  decease,  the  capital  to  go  among  all  her  children  by  that 
or  any  other  marriage ;  if  she  should  die  without  childroi  in 
her  husband's  lifetime,  according  to  her  appointment  by 
will ;  and  in  case  she  should  make  no  appointment,  to  her 
next  of  kin :  if  she  shcmld  survive,  according  to  her  ap- 
pointment by  deed  or  will;  and  if  no  appointment,  to  her, 
her  executors,  &c.  Under  these  provisions,  the  wife  might, 
in  the  case  of  there  being  no  children,  give  the  fund  by  will 
to  her  husband  surviving  her.  The  husband  was  not  allowed 
his  costs. 

A  ward  had  been  induced  at  the  age  of  sixteen  to  go 
through  a  form  of  marriage  (which  was  afterwards  regu- 
larly solemnised  by  order  of  the  Court)  with  a  person  of 
low  condition  (tf).  Lord  Eldon  said  that  there  could  not 
be  much  expectation  of  happiness  where  the  husband  had 
nothing,  and  the  wife  had  the  whole  control  over  the  pro- 
perty ;  and  her  income  being  £800  a-year,  his  Lordship  di- 
rected a  settlement  giving  £160  a-year  to  the  husband  dur- 
ing the  coverture,  and  the  rest  to  the  wife's  use,  with  power 


(t)  Millet  V.  Rawse,  7  Ves.  419.        («)  Bathursi  v.  Afun^y  8  Ves,  74. 
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to  her  bf  will  to  increase  his  annuity  to  £800^  if  be  dionM 
mxrvire  her.  He  disapproved  of  a  proviso^  tbat,  in  the  event 
(tf  a  second  marriage,  two-tbirds  or  oneJialf^  according  to  tbe 
nnmber  of  cbildren,  shoald  be  absdutely  settled  upon  tbe 
diild  or  children  of  that  marriage,  and  substituted  a  power 
fdv  the  wife  to  charge  in  such  a  way,  that  each  duld  of  the 
second  marriage  should  take  a  share  not  exceeding  that  of 
eadi  child  of  the  first.  The  wife  having  by  the  proposed 
settlement  a  power  of  appointment  in  case  of  her  death  in 
the  life  of  her  husband  above  the  age  of  twenty-one,  without 
diildren,  (so  that  she  still  had  the  power  of  giving  tbe  pro- 
perty to  him  if  she  thought  fit),  tbe  limitation  in  de&ult  of 
appointment  was  directed  to  be  to  her  next  of  kin,  exclusive 
of  the  husband. 

Where  {s)  the  husband,  at  the  time  when  the  marriage 
was  concerted  between  him  and  his  father,  was  a  clerk  in  a 
solidtor's  ofiice,  entirely  without  property  or  expectations, 
and  when  he  had  been  committed  for  the  contempt,  the 
Master  approved  of  a  settlement  by  which  no  power  of  ap* 
pointment  in  defaidt  of  issue  was  given  to  the  wife,  but  the 
whole  was  absolutely  given  over  to  her  next  of  kin,  so  that 
not  only  her  then  husband,  but  also  any  after  taken  hus- 
band, was  excluded  from  all  benefit.  Lord  Chancellor 
Brougham,  on  the  husband's  petition,  considered  that  the 
ward's  interest  alone  was  to  be  consulted  in  the  settlement, 
unless  the  subordinate  purpose  of  protection  against  the  hus- 
band could  be  accomplished  without  any  prejudice  to  the 
ward.  His  Lordship  directed  the  insertion  of  a  power  for 
the  wife  to  appoint  by  will,  if  she  should  die  in  her  hus- 
band's Hfe,  leaving  no  issue  of  that  marriage,  with  a  trust 
in  de&ult  of  appointment,  for  her  next  of  kin ;  and  in  the 
event  of  the  husband's  death  in  his  wife's  lifetime  leaving  no 
issue  of  the  marriage,  that  it  should  be  at  her  own  disposal ; 

(r)  Birkett  v.  HUfbert^  3  My.  &  K.  227. 
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but  in  case  of  her  marrying  a  second  time^  leaving  issue  of 
the  first  marriage^  she  was  to  have  a  power  to  give  to  each 
child  of  the  second  marriage  a  sum  not  exceeding  that  which 
the  issue  of  the  first  marriage  had.  The  husband  was  or- 
dered to  pay  the  costs  of  the  petition. 
Husband  not  The  husband  of  a  ward  of  Court  being  under  commitment 

partfrom  agree-  ^^r  marrying  her  (y)^  agreed  before  the  Master,  on  reference 
wfcre^e^'  ""^    ^^^  «•  settlement,  to  accept  £2000,  and  to  release  all  right 

and  interest  in  the  residue  of  her  fortune,  the  amount  of 
which  was  taken  by  estimation.     Afterwards  he  was  not 
allowed,  on  the  suggestion  that  the  estimation  was  not  fair, 
and  that  he  ought  to  have  had  more  than  the  £2000,  to  at* 
tend  the  Master  in  taking  the  accounts  by  which  the  wife's 
fortune  was  to  be  ascertained,  the  Lord  Chancellor  consider- 
ing that  he  had  given  up  for  £2000  all  his  interest  in  the 
residue,  whatever  it  might  be. 
Hnsliand  hay-        A  man  was  Committed  for  marrying  an  infant  ward  of  the 
to^ake^ettle-    Court  of  Chancery,  whose  fortune  consisted  of  a  rent-charge 
ledrnotwkh-  *    ^^^  ^^^  ^^^  i  ^^^  being  in  the  army,  he  was  discharged  upon 
co^ITMnt '^*'    undertaking  to  make  a  proposal  for  a  settlement  {z).    The 

husband,  as  he  had  so  undertaken,  was  not  permitted  to  take 
his  wife's  fortune  upon  her  consenting  in  Court,  but  was  or- 
dered to  make  a  proposal  for  a  separate  provision  for  her. 
Marriage  and         The  Court  will  not  allow  the  creditors  of  the  husband  to 
.^Coun.^^^^^^  take  from  it  the  power  of  making  a  proper  setUement. 
m?n8t*ha8-  ^  ^*"^  "^^  *^*y  ^th  a  young  lady  of  the  age  of  fifteen, 

bwd'a  credi-  ^^^  married  her  in  Scotland  (a).  On  the  day  after  the  mar- 
riage, a  bill  was  filed,  in  order  to  make  her  a  ward  of  the 
Court,  and  her  fortime  was  paid  into  Court.  A  child  was 
bom.  The  husband  assigned  his  wife's  property  for  valuable 
consideration.    The  husband  and  wife  separated ;  a  settle- 

(y)    Pearce  v.  CnOchfield,   16  Ibid.  n. 

Ves.  48.  (a)  Like  v.  Berefford^  3  Ves. 

{e)  Staclkpoley. BeaufnontySVea.  50G;  see  1  V.  &  B.  295. 
88 ;  aud  see  Lespinatse  y.  Longden, 
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ment  was  executed  hj  the  husband  under  the  sanction  of  the 
Courts  hj  which  a  certain  interest  in  the  wife's  property  was 
given  to  the  husband  if  he  should  sunive  her ;  and  this  set- 
tlement was  supported  against  the  assignee. 

Where  a  ward  of  Court  had  been  married  {d)  and  a  settle- 
ment had  been  made  both  bj  husband  and  wife,  nnder  which 
the  children  had  vested  interests,  the  settlement  was  not 
disturbed  as  to  the  children,  but  as  between  husband  and 
wife  it  was  varied,  giving  to  the  latter,  notwithstanding  al- 
leged misconduct  by  her,  tin  increase  of  pin-money,  (inde^ 
pendent  of  alimony),  and  also  some  interest  in  future  pro- 
perty. 

(d)  Balir.  CoiUti,  I  V.  &;  B.  292. 
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Poor  penoni 
relieved  by 
their  parents 
and  children* 


Orders  to  be 
made  at  Quarter 
Seaaions, 


—or  Petty 


Comprised  only 
legitimate  rela- 
tives by  blood. 


Now  extended 
to  wife's  chil- 
dren; 


MAINTENANCE   BY   STATUTE. 

JlSy  stat.  43  EUz.  c.  2,  s.  7  {a),  it  is  enacted  that  the  father 
and  grandfather^  and  the  mother  and  grandmother,  and  the 
children  of  every  poor,  old,  blind,  lame,  and  impotent  person, 
or  other  person  not  able  to  work,  being  of  a  sufficient  ability, 
shall  at  their  own  charges  relieve  and  maintain  every  such 
poor  person  in  that  manner  and  according  to  that  rate  as  by 
the  justices  of  peace  of  that  county  where  such  sufficient 
persons  dwell,  or  the  greater  number  of  them,  at  their  gene- 
ral quarter  sessions  shall  be  assessed,  upon  pain  that  every 
one  of  them  shall  forfeit  twenty  slfflings  for  every  month 
which  they  shall  fail  therein. 

By  59  G.  3,  c.  12,  s.  26,  justices  in  petty  sessions  are  en- 
titled to  make  order  for  relief  upon  the  person  liable.  Though 
the  father  be  living,  yet,  if  he  be  unable,  the  burden  devolves 
upon  the  grandfather,  &c.  if  of  ability. 

The  statute  of  Elizabeth  extends  only  to  natural  and  1^* 
timate  relations,  and  not  to  illegitimate  relations,  or  persons 
connected  merely  by  affinity;  and  formerly  a  man  was  not 
obliged  to  maintain  his  wife's  children  by  a  former  marriage, 
either  during  her  life  or  after  her  death  {b).  But  now,  by 
4  &  5  W.  4,  c.  76,  s.  57,  it  is  provided  that  every  man  who 
shall  marry  a  woman  having  a  child  or  children  at  the  time 


(a)  See  4  Bom's   Justice,  ed.       (ft)  Thtbb  r.  ffarrison,  4  T. 
D'Oyley,  233.  118 ;  Cooper  v.  Martm,  4  £ast»  76. 
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of  such  mafriage^  whether  such  chfld  or  children  be  legiti-  <— whether  k. 

fldtimftto  or  not, 

mate  or  ill^tiinate,  shall  be  liable  to  maintain  aoch  child  or 
children  as  a  part  of  his  family,  and  shall  be  chargeable  with 
an  relief,  or  the  cost  price  thereof,  granted  to  or  on  account 
of  BQch  child  or  children,  nntil  such  child  or  children  shall 
respectiyely  attain  the  age  of  sixteen,  or  until  the  death  of  t^'^  ^^  *^  ®^ 
the  mother  of  such  child  or  children;  and  such  child  or  — ordeathof 

wife* 

diildren  shaU  for  the  purposes  of  this  act  be  deemed  a  part 
of  such  husband's  family  accordingly. 
By  4  &  5  W.  4,  c.  76,  s.  71,  it  is  provided  (c),  that  every  Btstardt  foUow 

•etUement  of 

child  which  shall  be  bom  a  bastard  shall  have  and  follow  the  mother  till  lix* 

teen* 

settlement  of  the  mother  of  such  child,  until  such  child  shall 

attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its 

own  right ;  and  such  mother,  so  long  as  she  shall  be  unmar-  Mother  lUhle 

ried  or  a  widow,  shall  be  bound  to  maintain  such  child  as  a  thenu 

part  of  her  family,  until  such  child  shall  attain  the  age  of 

sixteen;  the  liability  of  the  mother  to  cease  on  the  marriage  LiahiHty  to 

cease  as  to  fe« 

of  the  child,  if  a  female.  males  on  mar- 

• 

And  in  case  (d)  of  the  mother's  inability,  the  Court  of  Quar-  "*^ 
ter  Sessions  may  make  an  order  upon  the  putative  father  for  «ljuj*'.7  '*2*' 
the  support  of  the  child  until  it   shall  attain  the  age  of  ^^^}^\ 

^'^  ^^  —till  the  age 

seven.  ofseTen. 

Even  if  the  mother  and  the  child  have  different  settle-  Child  insepar- 
ments,  Ihe  bastard,  like  all  other  children,  shall  go  with  the  ther  tin  seTen' 
mother  for  nurture  until  the  age  of  seven  years,  as  a  neces- 
sary appendage  of  the  mother,  and  inseparable  from  her  (e). 

The  law  on  this  subject  is  thus  stated  by  Blackstone  (^) : 
''  No  person  is  bound  to  provide  a  maintenance  for  his  issue, 
unless  where  the  children  are  impotent  and  unable  to  work, 
either  through  infancy,  disease,  or  accident;  and  then  is  only 


(e)  See  4  Bom's  Justice,   ed.  Si^eth  v.  fValJbrd,  2  Seas.  Cft. 

lyOyley,  416.  90 ;  2  Bott,  4;  supra,  pp.  67, 142. 

{d)  S.  72.  (ff)  1  Bl.  Comm.  449 ;  and  see 

(e)  See  Qr^pplefftUs  v.  St.  Savi-  the  obeervatioiiB  of  Lord  Eldon,  2 

mn's,  Z  Bott,  13 ;  1  Nol.  P.  L.  287 ;  Rius.  22. 

p  2 
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obliged  to  find  them  with  necessaries,  the  penalty  on  refusal 
being  no  more  than  twenty  shillings  a  month ;  for  the  po- 
licy of  our  lawsj  which  are  ever  watchful  to  promote  indua- 
try,  did  not  mean  to  compel  a  father  to  maintain  his  idle  and 
lazy  children  in  ease  and  indolence,  but  thought  it  unjust  to 
oblige  the  parent  against  his  wiU  to  provide  them  with  su- 
perfluities,  and  other  indulgences  of  fortune ;  imagining  they 
might  trust  to  the  impulse  of  nature,  if  the  children  were  de* 
serving  of  such  favours/' 
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SECTIOW  I. 

Proctedmg$  an  Application  for  MmUetumce. 

W  HEBE  an  infiEmt  has  property  of  his  own^  and  his  father  when  it  !■  ap- 
is dead  or  is  not  able  to  support  him,  he  may  be  maintained 
out  of  the  income  of  bis  property,  (if  his  interest  in  it  be 
absolute),  by  the  person  in  whose  hands  the  property  is,  or  a 
stranger  may  maintain  him;  and  a  Court  of  Equity  will  al- 
low all  payments  made  for  this  purpose,  which  can  be  shewn 
to  haye  been  proper  and  reasonable.  It  has  become  usual, 
however,  to  insert  in  wills  and  settlements  by  which  property 
is  given  to  infants,  clauses  authorizing  the  application,  at  dis- 
cretion, of  the  income  of  the  fund,  for  their  maintenance,  and 
of  the  capital,  or  some  part  of  it,  for  their  advancement,  even 
while  their  interest  in  the  fund  is  not  absolutely  vested;  and 
where  such  a  discretion  is  given,  it  will  not  be  controlled,  un- 
less the  trustees  obviously  intend  a  firaudulent  or  mischievous 
use  of  it,  or  waive  their  right  to  decide  (a).  But  whether  the 
infant  is  entitled  under  an  instrument  containing  such  autho- 
rity, or  not,  trustees  and  guardians  may  relieve  themselves  of 

(a)    See   JUmey   v.   Harding,    3Madd.d86;  CMlim  r.  Fining,  I 
TamL  460;    Drench  v.  Dandaon,    C  ,P.  Cooper,  472. 
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Where  refer- 
ence ordered 
without  salt 


Where  a  bill 
muat  be  filed. 


all  responsibility  by  obtaining  the  previous  sanction  of  the 
Court  for  the  payments  whicb  they  propose  to  make. 

The  usual  application  is^  for  a  reference  to  the  Master  to 
approve  of  a  proper  sum  for  the  infant's  maintenance  (6);  and 
in  particular  cases  a  reference  for  this  purpose  will  be  ordered 
upon  petition,  without  a  bill  being  filed  (c) ;  and  the  costs  of 
the  petition  will  be  allowed  to  the  guardian  in  his  accounts  {d). 
But  it  was  observed  by  Lord  Eldon,  in  Ex  parte  Mauntfort, 
that  the  course  has  been  not  to  order  maintenance  upon  pe- 
tition only,  except  in  special  cases,  as  where  there  is  a  speci- 
fic fund  for  maintenance,  or  where  the  property  is  small.  A 
bill  must  be  filed,  where  it  is  not  certain  what  the  fimd  will 
be  out  of  which  the  allowance  is  to  be  made,  or  where  it  is 
necessary  to  take  accounts  in  the  Master's  office  {e). 

So  where  trustees  have  a  discretionary  power  as  to  main- 
tenance {g),  and  it  is  sought  to  control  that  discretion.  But  if 
they  decline  to  exercise  their  own  discretion,  the  Court  will 
act  as  if  no  discretionary  power  had  been  given  to  them  (A) ; 
and  in  one  such  case  an  order  was  made  for  maintenance 
and  advancement  without  bill  and  without  reference  (t). 

A  bill  must  be  filed  where  the  infimt  has  not  an  absolute 
interest  {k) ;  and  where  it  is  a  question  whether  he  is  en- 
titled to  maintenance  at  all,  or  not.    There  is  indeed  a 


(h)  It  is  usual  to  state  to  the 
Master  upon  what  plsn  it  is  pro- 
posed to  conduct  the  infiEUit's  edu- 
cation. The  money  allowed  for 
maintenance  is  generally  ordered 
to  be  paid  to  the  person  who  has 
the  care  of  the  infant  for  the  time. 
See  pp.  129^  128^  tupra* 

(e)  Seton  on  Decrees,  p.  278 
J3g  parU  WhUfidd^  2  Atk.  315 
Ex  parte  SaUer,  3  Bro.  C  €.  500 
Eg  parte  Mauntfort,  15  Yes.  445 
JB»  parte  JIfyeneaugh,  1  J.  W.  151 
Eg  parte  Lakm,  4  Rnss.  307;  Eg 


parte  Swift,  1  R.  &  My.  575;  JESr 
parte  SUu^kie,  3  Sim.  339;  In  re 
CMetie,  9  l^m.  643. 

(d)  Egpa/rie  Salter,  ubi  m^pra; 
Eg  parte  Tkooiae,  Ambl.  145. 

(e)  Cbrbet Y. Tbtienkagi,  lBa.& 

B.eo. 

C^)  Ibid. 

(A)  CbUint  y.  Vhmg,  1  C.  P. 
Cooper,  492. 

(f )  Eg  parte  Ckaatbere,  1  R.  & 
My.  577;  tt^fra,  p.  252. 

(i)  Fainmm  v.  Qreem,  10  Yes. 
47. 
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case  (0  where  Lord  Eldon  entertained  this  question^  but  re- 
fused^ upon  the  merits,  to  order  maintenance. 

Where  maintenance  is  ordered  on  petition,  it  is  assumed 
that  the  party  accountable  for  the  income  will,  of  his  own 
accord,  comply  with  the  order.  His  obedience  cannot  be 
compelled  without  a  suit  (m). 

A  distinction  has  been  made  between  real  and  personal 
estate  as  to  the  amount  of  property  which  makes  it  requisite 
to  file  a  bill. 

First,  as  to  personal  estate.  i.  Astop«non- 

In  Ex  parte  Myerscough^  Sir  Thomas  Plumer,  M.  R.,  or« 
dered  a  reference  for  maintenance  upon  petition,  where  the  Amoant  ofpro- 
property  was  stated  to  be  about  £200  per  annum ;  and  in  Ex 
parte  LaHn,  Sir  John  Leach,  M.  B.  made  a  similar  order, 
where  the  income  was  more  than  £200  a-year,  and  observed, 
that  unless  the  rule  was  otherwise  fixed  by  the  Lord  Chan-  —not  to  cxeced 

"^  £300  a  year. 

oeUor,  he  should  entertain  such  petitions  where  the  income 
did  not  excped  £800  a-year. 

In  a  recent  case  (n).  Sir  L.  Shadwell,  V.  C,  said,  that  he  Amount  ditrt- 

garded. 

thought  the  distinction  as  to  making  orders  on  petitions 

without  suit,  between  cases  where  the  income  was  above  or 

below  £800  per  annum,  was  without  foundation  in  principle; 

and  he  made  an  order,  on  petition,  without  suit,  for  the 

aUowance  of  £450  a-year,  (which  the  Master  had  approved 

of,)  for  maintenance  out  of  personal  estate  yielding  an  annual 

income  of  £1500. 

^  Secondly,  as  to  real  estate.  *•  A*  *®  "■* 

0  estate. 

A  guardian  in  socage  may  apply  the  infant's  income  to  oaardian  in 

his  maintenance,  but  he  does  so  upon  his  own  responsibi-  laioif at'h^"* 

lity,  and  at  his  own  peril  (o),  and  therefore  it  is  advisable  ^^' 
in  his  case,  as  in  that  of  other  guardians,  to  secure  tlie 
sanction  of  the  Court.    Formerly,  when  an  infant  was  en- 
titled to  real  estate,  an  order  might  be  obtained  for  mainten- 

(  0  Eg  parte  KMle,  1 1  Vee.  606.       (o)  £r  parte  Whiifield,  2  Atk. 
(m)  See  p.  I06y  iupra,  315. 

(fi)  In  re  Christie^  0  Sim.  643. 
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Where  maintc-  ance  On  petition  only,  although  the  property  was  worth 

nance  allowed       ^o^^wx 

without  luit.       JK200  a-year  (p).    But  in  Ex  parte  Mountjbrt  (y),  where  the 

infant  had  a  freehold  estate,  Lord  Eldon  said,  apparently 
having  real  property  in  contemplation,  that,  as  a  general 
rule,  if  the  infant  had  iSlOO  per  annum,  a  bill  should  be 
filed.  In  JB^  parte  Molesworth  (r).  Lord  Gifford,  M.  R.,  after 
conferring  with  the  Lord  Chancellor,  stated,  that  mainten- 
ance would  not  be  allowed  without  a  bill  filed  to  an  infiEuit 

Not  where  pro-  entitled  to  real  estate,  where  the  estate  was  of  more  value 

perty  exceeded 

£100  a-year.      than  £100  a-year.     But  in  a  later  case,  where  the  infant 

liber^ly  given.  ^^  freehold  estates  of  the  annual  value  of  j£260  («),  Sir  L. 

Shadwell,  Y.  C,  said,  that  Lord  Eldon  had,  during  the  latter 
part  of  his  judicial  life,  refused  to  make  an  order  for  a  refer-* 
ence  as  to  maintenance  out  of  an  infants  freehold  estate, 
without  suit;  but  that  he  could  never  discover  the  reason 

The  reaion.       for  such  refusal,  as  the  order  discharged  the  party  making 

the  payment,  to  the  extent  only  of  the  allowance  made;  and 
his  Honor  directed  a  reference  to  be  made  according  to  the 
prayer  of  the  petition. 
Exceptions  willnotlieto  a  Master'sreportof  maintenance  (/). 

Muntenance         Where  the  property  is  small,  maintenance  will  be  ordered 

without  a  refer-  x-     x-       •r  ' 

ence.if property  without  a  reference;  as  in  the  case  of  two  in&nts  having  no 

smalU 

property  except  the  sum  of  £298,  and  copyholds  worth  £6 
per  annum  («),  and  of  three  infants  having  only  the  sum  of 
jE1200  among  them  (x),  and  of  infants  having  property  not 
exceeding  £20  a-year  each  (y),  and  of  an  infant  having  £1000 
and  no  more  {z), 

(p)InreMany  Seton  on  Decrees^  (^)  Ex  parte  Dudi^^  Id.254,ii. 

282.  ly)  KUpaltnck   v.  Khrkpairiek^ 

{q)  15  Yes,  445.  cited  Set.  on  Dec.  281 ;  tuproy  p. 

(r)  4  RusB.  307,  n.  143;  see  also  Payne  v.  Xo»,  1  R. 

{9)EaiparuSiarkie,f^^im.2&d.  &  My.  223;  Ex  parte  JSMfi,  Id. 

(0  Ex  parte  Nicholle,  1  Bio.  C.C.  575 ;  Ex  parte  Chamben,  Id,  577 ; 

577 ;  supra,  p.  107.  see  p.  109,  supra, 

(u)  Ex  parte  Oreen,  1  J.  &  W.  {z)  JRe  AUeop,  I  C.  P.  Cooper 
253. 
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Sums  paid  by  an  execntor  out  of  the  rents  of  an  infant's  Maintonancc 

canoot  1m  a1« 

real  estate  for  his  maintenance^  cannot  be  allowed  by  the  lowed  to  eze- 
Master  under  a  direction  ''  to  make  unto  the  parties  all  just  expreM  refer- 
allowances"  on  taking  an  account  of  the  testator's  real  es-  ^°^*' 
tate  (a);  but  it  seems  that  the  maintenance  must  be  expressly 
referred  to  the  Master. 

Besides  the  common  jurisdiction  of  Ck>urts  of  Equity  on 
the  subject  of  maintenance^  they  hare  under  certain  sta- 
tutes a  special  jurisdiction,  which  they  exercise  on  the 
same   principles   by  which  they  are  guided   in  ordinary 


By  Stat.  1  Wm.  4,  c.  65,  it  is  enacted  {b),  that  it  shall  be  Court  of  Chan- 

CC17  may  order 

lawful  for  the  Court  of  Chancery,  by  an  order  to  be  made  on  dividends  of 
the  petition  of  the  guardian  of  any  infant  in  whose  name  'i^tfa^.T"bS 
any  stock  shaU  be  standing,  or  any  sum  of  money  by  virtue  SSnl^SUce. 
of  any  act  for  paying  off  any  stock,  and  who  shall  be  bene- 
ficially entitled  thereto,  or  if  there  shall  be  no  guardian,  by 
an  order  to  be  made  in  any  cause  depending  in  the  said 
Court,  to  direct  all  or  any  part  of  the  dividends  due  or  to 
become  due  in  respect  of  such  stocks,  or  any  such  sum  of 
money,  to  be  paid  to  any  guardian  of  such  infant,  or  to  any 
other  person,  according  to  the  discretion  of  such  Coiurt,  for 
the  maintenance  and  education,  or  otherwise  for  the  benefit 
of  such  infant,  such  guardian  or  other  person  to  whom  such 
payment  shall  be  directed  to  be  made  being  named  in  the 
order  directing  such  payment ;  and  the  receipt  of  such  guar- 


44.    It  IB  stated,  in  a  note  to  this  of  the  person  and  property  of  the 

case,  that  "  in  JBx  parte  Minee^  petitioner  during  her  minority ;  or 

M.R.,  May,  1821,  the  infant's  pro*  that  it  might  be  referred  to  the 

perty  amounted  to  jC28  a-year,  but  Master  to  approve  of  a  proper  per- 

an  order  without  a  reference  was  son  to  be  guardian ;  and  that  A.  W. 

refused/'     It  appears,   however,  was  appointed  guardian  without  a 

from  Beg,  lib.  1820,  B.  fo.  9d4^  reference. 

that  the  income  was  jC28  ;  that  the  (a)  Chtham  v.  FFm^,  1  Beav.  381. 

prayer  of  the  petition  was  only  that  {h)  Sect.  32,  founded  upon  0  G, 

A.  W.  might  be  appointed  guardian  4,  c.  74,  s.  12. 
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dian  or  other  person  for  such  dividends  or  stun  of  money,  or 
any  part  thereof,  shall  be  as  effectual  as  if  such  infant  had 
attained  the  age  of  twenty-one  years,  and  had  signed  and 
given  the  same. 
Powen  may  be       By  another  section  (c)  it  is  provided,  that  the  powers  and 

exercijted  by 

Court  of  Ex.      authorities  given  by  the  act  to  the  Court  of  Chancery  may 
"^"•'-  be  exercised  by  the  Court  of  Exchequer. 

Where  an  infant  had  no  guardian  {d),  but  his  &ther  was 
living.  Sir  L.  Shadwell,  Y.  C,  after  considering  whether  the 
Court  of  Chancery  had  jurisdiction  in  such  a  case  under 
s.  82,  directed,  on  the  petition  of  the  father,  that  the  divi- 
dends on  stock  belonging  to  the  infant  should  be  paid  to  the 
father  for  the  maintenance  of  the  infant. 

The  funds  over  which  this  authority  is  most  usually  exer- 
cised are  either  legacies  to  infants  which  have  been  paid  into 
Court,  and  invested  in  the  funds,  under  the  provisions  of  stat. 
86  Geo.  8,  c.  52,  s.  82,  or  sums  of  money  belonging  to  in- 
fants, which  have  been  paid  in  and  invested  under  railway 
and  local  acts  (e). 

The  Legislature  has  ako  thought  fit  to  entrust  the  Court 
of  Chancery  with  another  jurisdiction,  of  which  Blackstone 
gives  the  following  account  (g) : 

"  As  nothing  is  so  apt  to  stifle  the  caUs  of  nature  as  reli- 
gious bigotry,  it  is  enacted  (A),  that  if  any  popish  parent  shall 
refuse  to  allow  his  protestant  child  a  fitting  maintenance, 

(c)  Sect.  87.-  £20y  and  under  £200,  it  shall  either 

(d)  In  re  Naish,  Ap.  29, 1840 ;  be  paid  into  Court,  or  (if  thegnar- 
18  Law  Jounial,  252.  dian  thinks  fit)  be  paid  to  trostoes; 

(e)  The  usual  provisions  are,  and  that  if  under  £20,  it  shall  be 
that  the  purchase  money  of  pro-  paid  to  the  guardian  for  the  use  of 
perty  taken  for  the  purposes  of  the  the  iafimt.  See  the  Metropolis  Im- 
act,  if  belonging  to  an  infiint,  shall,  provement  Act»  3  &  4  Vict.  c.  87, 
if  it  amounts  to  £200  or  upwards,  ss.  44,  45,  46. 

be  paid  into  the  Court  of  Exche-       (ff)  1  Bl.  Comm.  449. 

quer,  and  applied  under  the  direc-       (fi)  Stat.  11  &  12  Wm.  3,  c.  4. 

tion  of  the  Court;  that  if  it  is  above 
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with  a  view  to  compel  him  to  change  his  religion^  the  Lord 
Chanoellor  shall  by  order  of  Court  constrain  him  to  do  what 
is  just  and  reasonable.  But  this  did  not  extend  to  persons 
of  another  religion,  of  no  less  bitterness  and  bigotry  than 
the  popish ;  and  therefore  in  the  very  next  year  we  find  an 
instance  of  a  Jew  of  immense  riches,  whose  only  daughter 
haying  embraced  Christianity,  he  turned  her  out  of  doors ; 
and  on  her  application  for  relief,  it  was  held  she  was  entitled 
to  none  (i).  But  this  gave  occasion  {k)  to  another  statute  (/), 
which  ordains,  that  if  Jewish  parents  refuse  to  allow  their 
Pjrotestant  children  a  fitting  maintenance  suitable  to  the  for* 
tune  of  the  parent  [and  the  age  and  education  of  the  child], 
the  Lord  Chancellor,  on  complaint,  may  make  such  order 
therein  as  he  shall  see  proper  {m)" 


SECTION  II. 
Where  fnamienance  is  idlowed,  the  Father  being  alive. 
It  becomes  necessary  next  to  consider  out  of  what  funds  ^^^  geoenilj 

^  allowed  to  &• 

maintenance  will  be  allowed.  th«r ; 

Generally  spealdng,  a  father  must,  if  he  can,  maintain  Ins 
infant  children,  whatever  their  circumstances  may  be,  and 
no  allowance  will  be  made  to  him  for  this  purpose  out  of 
their  property  (n). 

(t)  Lord  Rsyin.099.  The  oider  (m)  See  Vhtemi  v.  Fermmdeg^  1 

of  magifltates  for  relief  was  quash-  F.  W.  524  ;  where  it  was  thought 

ed,  not  hecanse  she  was  entitled  to  that  the  age  of  the  child  was  im- 

none,  hut  hecsaae  it  did  not  state  material. 

that  she  was  poor,  or  likely  to  he-  (n)  Set.  Dec.  286  ;  Fawintr  v. 

come   chaigeable   to   the   parish.  WaUs^  3  Atk.  408;  Jaekwn  v. 

CoUndge^  n.  Jaeluon^  Ihid.  514 ;  Butler  y.  Bui* 

{k)  Com.  Jour.  18  Feh.,  12  Mar.  ler^  3  Atk.  60 ;  DuH^  v.  Darl^^ 

1701.  Ihid.  399;  SkKktn  y.  Stockm^  4  M. 

(0  1  Ann.  st  1,  e.  30.  &  C.  95;  iupra^  p.  145. 
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•—otherwise, 
where  fund 
giyen  to  him 
for  mainte- 
nance. 


Or  where  he 
has  contracted 
that  property 
shall  be  so  ap- 
plied. 


Allowed  where 
father  unable. 


Ability  com- 
parative. 


Reference  at  to 
ability* 


Where  dispens- 
ed with. 


But  where  a  fund  is  expressly  given  to  a  father  for  the 
maintenance  of  his  child^  this  amounts  to  a  legacy  to  the 
father^  and  he  is  (as  between  himself  and  the  parties  liable 
to  pay  it^)  entitled  to  it  in  his  own  rights  whatever  his 
means  may  be,  and  although  he  does  not  spend  it  all  in 
maintaining  the  child  (o). 

It  is  also  competent  (p)  for  a  father  to  contract  that  cer- 
tain property  shall  be  applied  to  the  maintenance  and  edu- 
cation of  his  children;  and  he  has  a  right  to  have  such  a  con* 
tract  strictly  enforced  in  his  own  favour,  without  reference 
to  the  question  of  his  ability ;  and  this,  not  only  where  main- 
tenance is  provided  for  by  settlement  of  the  wife's  fortune, 
which  but  for  that  settlement  would  have  become  the  hus- 
band's, but  also  where  it  is  provided  for  out  of  a  fund  which 
would  not  necessarily  have  belonged  to  the  wife ;  for  the 
consideration  of  marriage  constitutes  the  husband  a  pur- 
chaser, and  the  benefit  of  the  trust  for  maintenance  is  part 
of  his  contract. 

If  the  father  is  not  able  to  maintain  his  children,  the 
Court  will  order  mfiintenance  for  them  out  of  their  own 
property. 

Where  the  question  turns  upon  the  father's  ability,  main- 
tenance is  given,  not  upon  his  insolvency  only,  but  whenever 
he  is  not  in  such  circumstances  as  to  be  able  to  give  the 
child  an  education  suited  to  the  fortune  which  he  enjoys  or 
expects  (9). 

The  &ther's  ability  is  generally  the  first  point  in  the  re- 
ference to  the  Master  on  the  subject  of  maintenance. 

A  reference  as  to  the  ability  of  the  fiither  is  sometimes 
dispensed  with,  even  where  there  is  no  gift  to  him,  and  no 

(0)  See^M^to  V.  Huffhes,  1  Bio.  4  M.  &  C.  96 ;  S.  C.  4  Sim.  162, 

€.  C.  386 ;  Andrews  v.  Partingkm^  2  M.  &  E:.  489.    The   doctrine 

3  Bro.  C.  C.  60 ;  2  Cox,  223,  S.C.;  recognised,  Kekewkk  v.  Lan^ftkm^ 

Hawkins  v.  Watts^  7  Sim.  199.  *V.  C.  Dec.  1840. 

(p)  Mund^  V.  EarlHcweyA^  Bro.  (9)  BuckwoHk  v.  BudBWOfih^  1 

C.  C.  224;  Meacker  v.  Yinmgy  2  Cox,  80. 
M.  &  K.  490;  Stocken  r.  Stocken* 
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oentmct :  where  the  fiusts  already  before  the  Court  shew  that 
the  father  cannot  maintain  his  children,  or  that  he  cannot 
give  them  a  suitable  education.  Where  he  has  become 
bankrupt,  or  insolvent,  or  is  in  reduced  circumstances  and 
has  deserted  the  children,  maintenance  is  ordered  without  a 
reference  as  to  his  ability  (r). 

In  the  case  of  Ha$ie  r.  Pratt  {$),  where,  by  a  hard  con-  Dupeiued  with 
structicm  of  a  will,  some  children  were  provided  for  and 
oUiers  excluded,  and  the  fsnufy  was  lai^e  and  increasing, 
and  there  was  an  express  direction  for  maintenance.  Lord 
Loughborough  thought  the  fether  entitled  to  an  allowance 
for  maintenance  without  any  reference  as  to  his  ability,  and 
laid  stress  at  first  upon  the  direction  for  maintenance;  but 
on  the  case  of  Andrews  v.  Parttngton  being  mentioned,  he 
enlaa^ed  upon  the  hardship  of  the  case,  and  said  that  the 
ability  of  the  fether  must  depend  upon  the  number  of  the 
children;  and  he  directed  the  Master  to  have  regard  to  that 
drcnmstance.    He  also  referred  to  the  case  of  Mr.  Mundy's 
daughter  (/),  where  he  had  made  an  order  for  maintenance, 
though  the  fether  was,  beyond  all  doubt,  of  ability.    But 
the  fether's  right  in  that  case  to  have  his  child  maintained 
rested  entirely  upon  contract;  and  Lord    Loughborough 
himself  said,  in  deciding  the  case,  "  It  is  perfectly  dear.  When  fund 
from  the  caso.  that  where  the  fund  i«  given  «i  a  bounty,  gjS^^  mp 
notwithstanding  a  provision  for  maintenance,  the  father,  if  ^^i^^dh^' 
of  abiKty,  must  maintain  the  child.''  SldSteSiiSl 

This  principle  is  sanctioned  by  the  authority  of  Hughes 
V.  Hyghee  («),  and  Andrews  v.  Partington  (jr),  and  has  been 
expressly  recognised  by  Lord  Gifford,  M.  R.^  in  a  modem 

(r)  KUpairiek  y.  Eirkpaincif  (9)  3  Yes.  729. 

Set.  Dec.  286;  supra^  p.  143;  Ee  {t)  Muiufy y. Ear! Hawey  4Bro. 

parte M<mtUfi)fi,16Yes.4M;Jral'  C.C.224. 

UrY.8koreyJhid.l22;  EeEngkmdy  (u)  1  Bro.  C.  C.d87;  see  p.  223, 

1  B.  &  M.  489;  8ee  also  A|Mirftf  injra. 

DtuO^,  P<9^  V.  Zm0,  Es  parte  (x)  3  Bro.  C.  C.  60;   2  Cox, 

Swift,  tapray  p.  216.  223. 
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and  education^  it  would  seem  that  such  sums  are  not  payable 
if  the  father  is  of  ability  {k). 
Allowed  where       Where  the  Court  takes  away  from  the  father  the  care  and 
from  father.       custody  of  the  children^  it  does  not  call  in  aid  of  their  own 

means  the  property  of  the  father,  and  it  directs  a  reference 
for  maintenance  out  of  their  own  fortunes,  whatever  may  be 
the  circumstances  of  the  father  (/). 
Allowed  with-        In  the  case  of  Hughes  v.  Hughes  {m),  the  Lord  Chancellor 
tionofmother*!  said,  the  practice  wa^^  to  refer  it  "  to  the  Master  to  inquire 
^'  whether  the  parents  were  of  ability  to  maintain  the  child- 

ren ;"  but  it  has  since  been  decided,  that,  if  the  father  is 
alive  and  not  of  ability,  maintenance  will  be  skUowed;  without 
considering  the  ability  of  the  mother,  though  she  may  have 
a  separate  income  (n). 

Doubts  have  been  entertained  (o)  as  to  allowing  mainte- 
nance, without  regard  to  the  ability  of  the  mother,  where 
she  continues  unmarried  after  the  death  of  the  father.  But 
maintenance  will  now  be  allowed  in  such  a  case,  whether 
directed  or  not  (p).     So  where  she  has  married  again  {q). 

The  Court  will  not,  on  account  of  the  misconduct  of  a 
wife,  provide  for  her  children  out  of  her  separate  pro- 
perty (r). 

{k)  Hughes  v.  Hughes,  1  Bro.  C.  408 ;  Billingsley  v.  OrUchety  1  Bro. 

C.  387 ;  Livesey  v.  Lives^,  3  Russ.  C.  C.  268. 

287.  (p)  Lanoy  y.  Duchess  of  Aikol^Z 

(/)   WeOesl^  v.  Duke  of  Beau-  Atk.  447;  Ex  parte  Lord  Petre,  7 

forty  2  Russ.  1 ;  see  p.  146,  supra.  Ves.  403;  see  Beasley  v.  Magrathy 

(m)  1  Bro.  C.  C.  388.  2  Sch.  &  Lef.  35. 

(n)  HaUg  v.  Bannister^  4  Mad.  {q)  BiUingsley  y.  CHtote,  Oreen- 

275;  Ex  parte  Penleaze^  1  Bro.  C.  well  v.  Cheenwelly  5  Ves.  ubi  supra ; 

C.  387,  n. ;  Cavendish  v.  Mercery  5  ld4. 

Ves.  195,  n.  (r)  In  the  matter  of  Anne  Wat- 

(o)  See  Fawkner  t.  WaUSy  1  Atk.  kery  Ca.  temp.  Sag.  299. 
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SECTION  ni. 

Mamienance  attowed  on  the  principle  of  Compenaaiion. 

Hitherto  it  has  been  aasnmed  that  there  are  fdnda  appli- 
able  to  the  infant's  maintenance^  and  that  the  only  question 
IB,  whether  the  father  is  to  be  relieved  of  Idaprimdfacie  lia- 
bility to  support  his  child.  But  it  is  necessary  also  to  in- 
quire^ without  any  reference  to  the  father's  liability,  what 
funds  are  actually  available  for  maintenance. 

Where  there  are  equal  legacies  (r)  to  a  class  of  children  not  Allowed  whtra 
otherwise  provided  for,  and  for  whom  it  would  be  beneficial  whole  among 
that  maintenance  should  be  allowed ;  in  such  a  case,  though     *"* 
the  words  of  the  will  do  not  authorize  the  application  of  in- 
terest to  the  maintenance  of  the  infants,  or  even  though  there 
is  a  direction  for  accumulation,  the  principal  with  the  accu- 
mulation to  be  paid  at  twenty-one,  with  survivorship  in  case 
of  the  death  of  any  under  that  age,  the  chance  of  surviving 
being  equal  among  all,  and  there  being  no  other  interest  that 
upon  any  contingency  would  take  efifect ; — ^the  Court,  if  it 
can  collect  before  it  all  the  persons  who  may  be  entitled  to 
the  fund,  so  as  to  make  to  each  a  compensation  by  the  im- 
mediate midntenance  given,  for  the  diminution  of  the  fond 
to  which  he  may  eventually  become  entitled,  will  maintain 
them  all  out  of  the  interest. 

But  where  the  legacy  is  not  given  absolutely  to  the  children  I.  Not  allowed 
and  the  survivor,  but  there  is  a  gift  over  to  a  stranger,  this  to  atnuiger. 
principle  cannot  beapplied  without  the  consent  of  the  stranger. 

Where  therefore  maintenance  was  sought  {s)  on  behalf  of 
five  infants,  to  whom  a  residue  was  bequeathed,  with  survi- 
vorship among  them  in  case  of  the  death  of  any  under  the 
age  of  twenty-one ;  and  in  case  all  of  them  shotdd  die  under 
that  age,  the  whole  was  given  to  their  sister,  who  took  no 

(r)  See  11  yeB.606 ;  14  Yes.  204;  2  Swanst.  436. 
(#)  &  parte  KMle,  11  Yes.  604. 
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interest  directly  in  that  residne ;  bnt  a  legacy  was  given  to 
her  by  the  same  will ;  and  in  case  of  her  death  under  the 
age  of  twenty-one,  her  legacy  was  given  over  to  the  other 
five  children^  and  the  will  gave  no  direction  as  to  mainten- 
ance:— ^The  application  was  refused;  for  the  five  children 
would  have  been  maintained  at  the  sister's  expense,  as  she  had 
no  interest  in  common  with  them,  and  stood  as  a  stranger. 

Where  a  man  gave  legacies  to  his  two  grandchildren  at 
twenty-one,  with  interest  from  the  end  of  a  year  after  his 
death,  with  survivorship  between  them,  and  a  gift  over  of  prin- 
cipal and  interest  in  case  of  both  dying  under  twenty-one  with- 
out issue.  Sir  W.  Grant  refused  to  allow  maintenance  for  the 
grandchildren  (/).  He  observed,  that  the  case  "  did  not  fall 
within  the  principle  of  Greenwell  v.  GreenweU,  in  which  case 
there  was  no  consent,  all  being  infants ;  but  the  fund  was 
to  go  among  them  all/'  This  remark  shews  that  he  admit- 
ted the  rule  which  has  been  laid  down,  though  he  was  not  ac- 
curately informed  of  the  facts  {u). 

A  man  devised  his  real  estate  to  the  fiirst  and  other  sons 
of  his  daughter  in  tail  male,  with  remainders  over;  and  di- 
rected that  his  personal  estate,  and  the  monies  arising  firam 
his  real  estate,  should  be  accumulated,  and  paid  to  such  son 
or  daughter  of  his  daughter  as  should  first  attain  twenty- 
one  {x).  Lord  Thurlow  refused  maintenance  to  the  eldest 
son  out  of  this  contingent  legacy. 

Lands  were  devised  (y)  to  the  use  of  a  father  for  life  with 
remainder  to  the  use  of  his  children,  equally,  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them,  with 
remainders  over. 

The  father  became  bankrupt,  and  the  lands  were  pur- 
chased by  trustees  under  a  local  act  of  Parliament,  and  the 

{t)  ErringUm  v.  Chapman^  12  Cox,  80. 

Yes,  20.  {y)  Ex  parte  Whiiehead,  2  Yo.  & 

(«}  See  p.  227,  tn/ro.  J.  243. 
(«)  Buchworih  v.  Bwikworth^  1 
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▼atufi  of  the  intemt  of  the  ehildren  waa  aaaesaed  by  a  jwtj, 
withoiit  reference  to  the  Taliie  of  their  father's  life  estate,  or 
of  the  remainders  oyer :  the  amoont  was  paid  into  the  Gonrt 
of  Exchequer. 

Lord  C.  Bt  AlezandoTj  after  adverting  to  the  mnisnal 
manner  in  which  the  estate  in  remainder  of  the  children  had 
been  conyerted  into  an  estate  in  poasessionj  refused  to  allow 
them  maintenance  out  of  the  fond,  partly  upon  the  ground 
that  unborn  children  might  become  interested,  but  especially 
because  there  waa  a  remainder  oyer  to  persons  who  had  not 
consented  to  the  application.  This  decision  recognises  the 
rule  now  in  discussion,  though  it  may  be  doubted  whether 
the  rule  was  properly  applied. 

In  the  case  of  TWmer  y.  T\mier  {z),  an  increase  of  mainte- 
nance beyond  a  sum  giyen  for  that  purpose  by  the  will,  was 
leftued  to  a  grandson  between  the  age  of  twenty-one,  and 
the  age  of  twenty *fiye  when  the  legacy  was'payable;  the  fund 
being  left  to  grandchildren  in  unequal  shares,  with  suryiyor- 
ship,  and  with  a  giftoyer  in  certain  eyents  to  their  children* 

Where  there  was  a  devise  of  real  estate  (a)  in  trust  for  the  Wheie  granted 
in&nt  grandson  of  the  testator  at  twenty-one,  with  a  di-  ^^^'' 
rection  to  accumulate  the  rents  for  him  in  the  mean  time, 
and  in  case  oi  the  death  of  the  devisee  under  twenty*one, 
the  whole  was  given  over  to  Ms  sisters,  also  infants ;  Lord 
Loughborough  allowed  maintenance  to  the  grandson. 

Sir  W.  Grant,  M.  B.,  has  referred  {b)  to  this  as  a  case  in 
whidi  there  was  no  consult,  all  b^ing  infants;  but  the  fund 
was  to  go  among  them  all. 

Where  annuities  were  given  by  will  (c)  to  certain  persons, 
the  residue  of  the  estate  to  be  accumulated,  and  legacies  of 
£200  a-piece,  to  be  paid  at  twenty-one  or  marriage,  without 
interest,  to  S.  H.,  an  infi&nt,  and  to  certain  infant  grand- 

(z)  4  Sim.  430.  Yes.  25. 

(o)    QrecMoeU  v.  Qremwdl^  5        (c)  CaUw  v.  Blackburn^  9  Yea. 

Yes.  194.  470. 

{h)  ErringUm  v.  Chapman^  12 

q2 
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children;  and  after  the  death  of  tlie  annuitants,  and  the 
payment  of  the  legacies,  the  residnary  fiind  with  its  accu- 
mnlations  was  to  be  equally  divided  among  S.  H.  and  each 
of  the  grandchildren  who  should  be  then  living : — Sir  W. 
Orant,  M.  R.,  decreed  maintenance  for  the  grandchildren. 
Here  it  is  evident  that  the  grandchildren  were  not  the  only 
persons  entitled,  and  that  the  interests  of  S.  H.  were  preju- 
diced :  and  Lord  Eldon  has  disapproved  of  the  decision  (d). 

A  man  made  a  general  bequest  to  trustees  [e),  and  di* 
rected  them  to  pay  to  his  wife,  for  the  education  of  his  chil- 
dren, £30  per  annum,  and  to  pay  a  portion  of  £1000  to  his 
daughter  at  twenty-one,  and  (after  certain  other  payments) 
to  convey  the  residue  to  his  sons,  equally,  as  tenants  in  com- 
mon, witb  survivorship  [it  may  be  presumed,  between  the 
sons  in  case  of  death  under  twenty-one  without  issue,  &c.]^ 
a  bill  was  filed,  and  a  petition  presented  on  bebalf  of  the 
daughter  and  the  sons,  and  the  trustees  offering  no  oppo- 
sition, the  petitioners  were  declared  entitled  to  further  main- 
tenance, as  well  for  the  time  past,  since  the  death  of  the  father, 
as  to  come,  and  a  reference  was  directed. 

So  far  as  the  sons  were  concerned,  the  increase  of  mainte- 
nance seems  to  have  been  rightly  granted;  for  each  had  a 
vested  interest  in  the  residue,  with  a  contingent  gift  over  to 
the  other,  and  each  received  compensation,  in  the  present 
maintenance  allowed  to  himself,  for  the  diminution  of  the  fund 
which  might  possibly  belong  to  him  on  Us  brother's  death; 
and  as  they  were  residuary  legatees,  the  interest  was  properly 
applicable  to  their  maintenance  from  their  other's  death. 

But  it  is  difficult  to  understand  why  any  further  mainte- 
nance was  allowed  to  the  daughter.  She  had  simply  a  le- 
gacy, not  yet  vested,  which  would  go  over  to  her  brothersj 
as  residuary  legatees,  if  she  died  under  twenty-one,  and  she 
had  nothing  to  give  up  to  them  in  return  for  the  increased 

(d)  See  3  Ves.  12,  n.;  10  Ves.  47,  n. 
(0)  Aynsuforth  v.  PrakheU^  13  Yes.  321. 
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maintenance  whidi  she  receiyed  cat  of  their  estate.  Her 
case  was  that  of  a  child  to  whom  a  father  has  given  a  con- 
tingent legacy,  with  an  allowance  for  maintenance;  a  case 
in  which  it  is  settled  {/)  that  no  further  maintenance  can  be 

« 

allowed  (A). 

A  testator  (i)  bequeathed  a  sum  of  money  to  be  paid  When  granted 
with  accomnlated  interest  to  his  daughter's  children  at  mqu 
twenty-one,  as  she  should  appoint;  he  also  gave  legacies  of 
unequal  amount  to  several  children  of  his  daughter,  to  be 
paid  at  twenty-one  or  marriage,  without  interest.  Both  gifts 
were  to  sink  into  the  residue,  in  default  of  appointment  by 
his  daughter,  or  on  the  death  of  the  children  respectively 
under  twenty-one.  He  directed  his  residuaiy  estate  to  be 
accumulated  and  paid  to  his  eldest  grandson  at  twenty-one^ 
with  remainders  over  among  the  grandchildren,  and  in  case 
of  the  death  of  all  of  them  under  twenty-one,  a  general 
over  to  his  daughter. 


(j)  See  p.  238,  infra.  till  the  infimt  should  attdn  twenty- 

(A)  The  case  of  J&tsefyn  v.  Jiw-  foar,  and  for  the  payment  of  £00 

tefyny  9  Sim.  63,  seems  also,  at  first  a-year  for  his  board  and  education 

sight,  to  be  at  variance  with  the  up  to  that  age ;  and  with  a  gift 

authorities;  but  upon  reference  to  over  in  the  same  event  in  which 

Reg.  Lib.  1829,  A,  fo.  647,  it  ap-  the  real  estate  was  given  over  from 

pears  that  the  facts  of  that  case  the  infimt. 

were  as  follows :  James  Josselyn       The  gift  over  of  the  real  estate 

made  a  devise   of  real  estate  to  to  the  infant  took  effect,  and  the 

Mark  Josselyn  and  his  heirs;  with  sum  of  X*60  having  been  reported 

a  gift  over,  in  a  certain  event,  to  insufficient  for  his  maintenance,  it 

the  infant  John  Josselyn  and  his  was  ordered,  (Nov.  4,  1826),  that 

heirs ;  with  a  gift  over,  in  case  he  the  allowance  should  be  increased 

should  die  under  twenty-one,  and  to  150  guineas,  and  that  the  whole 

without  leaving  issue  of  his  body  should  be  paid  out  of  the  rents  and 

then  living,  or  which  should  be  profits  of  the  real  estate ;  and  this 

living  until  his,  her,  or  their  age  payment  was  by  a  subsequent  or- 

or  ages  of  twenty-one.    The  testa-  der,  (Feb.  19,  1830),  raised  to  the 

tor  also  bequeathed  to  the  infant  annutd  sum  of  £300. 
the  residue  of  his  personal  estate,        (t )  CavendiBh  v.  Mereetf  6  Yes. 

with  a  direction  for  accumulation  196,  note. 
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Lord  Bathurst  granted  maintenance  out  of  the  interest  of 
the  legacies^  the  mother^  to  whom  the  property  was  given 
orer^  having  consented  {k). 

Lord  Eldon  has  spoken  of  this  (Q  as  a  case  in  which  the 
children  had,  as  among  themselves,  an  equal  chance  to  take 
the  capital  with  the  accumulation;  and  has  remarked,  that 
it  is  an  authority  only,  that  where  the  Court  sees  that  it  is 
for  the  benefit  of  the  infinnt,  the  chance  of  surviving  being 
equal,  and  can  procure  the  consent  of  all  persons  interested, 
the  Court  will  take  the  chance  of  controverting  the  direction 
for  accumulation  contained  in  the  will. 
II.  Not  tilow-        But  the  principle  cannot  be  applied  where,  in  case  of  the 

ttd.  where  ffift 

oTor  to  iHue,      death  of  a  child  under  twenty-one,  there  is  a  limitRtion  to 

the  issue,  who  for  that  purpose  are  as  strangers ;  or  where 
the  wiU  contains  successive  limitations  under  which  persons 
not  in  being  may  become  entitled.  In  such  cases  it  is  not  suf- 
ficient that  all  the  parties  then  living,  presumptively  entitled, 
are  before  the  Court;  for  none  of  the  living  may  be  the  par- 
ties eventually  entitled  to  the  enjoyment  of  the  property (m). 
Where  granted  A  lesiduary  bequest  was  made  in  fieivour  of  the  infant 
wrougiy.  grandchildren  of  the  testatrix,  pajrable  at  twenty-one  or 

marriage,  or  to  the  issue  of  those  dead,  with  survivorship^ 
and  accumulation  till  the  time  of  payment,  and  a  limitation 
over  absolutely  in  case  of  the  death  of  all  without  issue  be- 
fore that  time.  Lord  Thurlow  directed  maintenance,  taking 
the  consent  of  the  persons  to  whom  the  property  was  given 
over  (f»). 

Lord  Eldon  has  observed  (o),  that  he  could  not  think  this 
case  properly  decided ;  for  in  the  event  of  the  death  of  a 
child  under  twenty-one,  leaving  issu^  both  the  principal  and 

(*)  No  objection  seemB  to  have  (m)  11  Ves.  606;  14  Vee.  204; 

been  made  to  the  relinqniBhinent  2  Swanst  496. 

of  this  contingent  interest  by  the  (n)   Frndall  v.  AWl,  5  Ves. 

mother,  a  feme  covert,  197,  n. 

(0  14  Ves.  202.  (o)  14  Ves.  203. 
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the  intefest  would  hare  gone  to  thmt  iMue,  who  not  only 
did  not,  but  could  not,  oonaent;  not  being  then  in  exitt- 
enoe. 

A  man  gave  to  his  gnndchildren  £500.  a-pieoe  {p),  to  be 
paid  at  twentj-one,  and  the  rendne  of  hifl  personal  estate  to 
the  eldest,  to  be  paid  at  the  same  age;  the  income  to  be  ae« 
cmnnlated^  and  to  be  paid  with  the  capital  of  the  legacies : 
with  snmyorship  among  the  infSuxts,  and  the  issue  of  sach 
aa  should  die  under  age  to  stand  in  the  parents'  place. 
Maintenance  was  allowed  bj  Sir  W.  Grant,  M.  B.,  out  of 
the  interest  of  the  legacies  of  £600,  and  ol  the  residue. 
Lord  Eldon  has  observed  (9),  that  this  case  is  not  within  the 
finrmer  cases,  as  all  the  children  might  die  under  twentj- 
one,  and  none  of  them  might  take. 

The  decisions  do  not  seem  uniform  in  the  case  where  the 
daas  of  persons  beneficially  interested  is  not  wholly  before 
the  Ckmrt,  as  where  children  unborn  may  form  part  of  the 
same  class. 

Tn  a  case  (r)  where  the  children  were  not  all  the  persons  When  no  gift 
among  whom  the  fund  was  to  go.  Lord  Bosslyn  directed  rM^llTno^' 
maintenance ;  but  upon  an  application  for  an  increase  of  the  uie^coort,  oUl. 
allowance.  Lord  Eldon  refused  to  increase  or  even  to  oonti-  f!!f  ^?.^ 
nne  it,  as  those  children  might  be  the  persona  to  take  the  ^^*^ 
whoie^  but  future  children,  tbi&i  unborn,  might  be  the  per-  ^^^''^ 
sons  to  take  a  part  of  it. 

A  legacy  was  giyen  {s)  to  the  children  of  the  testator's 
daughter  when  the  youngest  should  attain  the  age  of  twenty- 
one.  Lord  Eldon  refused  maintenance  out  of  the  legacy, 
(tiie  mother  being  alive);  because  if  aU  died  under  twenty- 
one,  and  a  child  not  yet  in  eiiatenoe  should  come  into  ex- 
istence, and  attain  that  age,  that  chUd  would  take  the  whole, 
interest  as  well  as  principal. 

(p)  Fairman  v.  Orem^  10  Yes.  (r)  Sir  Frederick  Edm*$  eate^ 
44.  dted  11  Vm.  48, 604. 

(q)  11  Yes.  606.  («}  Lomws  v.  Lomautf  11  Yes.  48. 
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In  the  case  of  Turner  v.  Tktmer  {t),  Sir  L.  Shadwell^  V,C. 
cited  with  approbation  Lord  Eldon's  statement  of  Sir  F, 
Eden* 8  case. 

In  Ex  parte  Whitehead  {u),  where  maintenance  was  re- 
fused^ Lord  Chief  Baron  Alexander  laid  considerable  stress 
on  the  fact  that  children  unborn  might  become  interested; 
though  this  was  not  the  principal  ground  of  his  decision. 
Allowed.  A  testator  directed  (^)  that  the  dividends  on  certain  sums 

of  stock  should  accumulate  until  one  of  the  children  of  his 
daughter^  then  bom  or  thereafter  to  be  bom^  should  attain 
twenty-one,  and  that  the  whole  should  then  be  transferred 
in  equal  parts  to  the  children  then  living;  and  he  subjected 
his  residuary  estate  to  the  same  trusts.  Upon  an  application 
for  maintenance.  Sir  John  Leach,  Y.  C,  stated  the  principle 
to  be,  that  wherever  the  children  have  a  cotomoii  interest  in 
a  fund,  the  income  of  the  fund,  if  necessary,  may  be  ap- 
plied to  their  maintenance;  and  said,  that  in  the  case  be- 
fore him,  children  born  or  to  be  bom  had  a  common  inter- 
est, and  therefore  the  income  of  the  ftmd  was  applicable  to 
maintenance. 

Maintenance  was  prayed  (y)  out  of  the  interest  of  a  legacy 
chargedupon  real  estate,  upon  trust  for  the  younger  children  of 
the  testator's  daughter,  to  accumulate  during  their  minority, 
and  payable  equally  among  them  at  their  ages  of  twenty-one. 
Lord  Eldon,  after  stating  that  maintenance  could  not  be  al- 
lowed where  the  interest  of  the  fiind  might  possibly  belong 
to  other  persons  than  the  infants,  observed  that  in  the  case 
before  him  ftiture  children  coming  into  existence  might  take 
shares;  but  that  it  was  not  stated  to  whom  the  property  was 
to  go,  if  all  the  children  should  die  under  the  age  of  twenty- 
one  ;  and  he  directed  that  the  petition  should  stand  oyer 
until  he  could  see  the  will.    No  order  appears  to  have  been 

(0  4  Sim.  435.  275. 

(«)2Yo.&C.243;mpfo,p.226.       (y)   Errat  v.  Barlow,  14  Yos. 
{x)  Haley  v.  BoMmtter,  4  Mad.    202. 
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made  by  Lord  Eldon,  but  the  Master  of  the  Rolls  aftenrards 
ordered  mamtenanoe  for  the  infiBuits  upon  an  ear  parte  appU- 
cation  (z). 

The  weight  of  authority  seems  adverse  to  the  allowance  of 
maintenance  in  such  a  case. 

A  fund  was  given  by  will  (a)  in  trust  for  the  children  of  RcfoMd  on  m- 

ooiiDt  of  next  of 

£.  6.  equally;  the  shares  of  the  sons  to  vest  at  twenty-fouTi  kin,  theeimM 
or  death  under  that  age,  leaving  issue ;  of  the  daughters  at  fondabMlatelj. 
twenty-four  or  marriage;  with  a  proviso  for  accruer  of  un- 
vested shares,  but  without  any  gift  over.  Maintenance  was 
applied  for,  the  interests  of  all  the  children  being  still  con« 
tingent.  The  Vice-Chancellor  remarked  that  the  chances  of 
obtaining  a  vested  interest  in  the  fund  appeared  not  to  be 
egnal  as  amongst  the  children  themselves;  and  that,  at  all 
events,  he  could  not  make  the  order  without  the  consent  of 
the  testator's  next  of  kin. 

It  does  not  appear  that  in  any  of  the  other  cases  on  this 
subject  any  stress  was  laid  on  interests  not  created  by  the 
instrument  itself.  There  was  no  gift  here  to  any  possible 
issue  of  the  sons; — but  the  fund  was  not  so  given  that  the 
children  must  absolutely  take  it  among  them;  and  there  was 
another  interest,  that  of  the  next  of  kin,  which  would  take 
effect  in  the  contingency  of  their  all  dying  without  taking  a 
vested  interest  (b). 


SECTION  IV. 

Maintenance  out  of  Legacy  from  Parent  to  Child. 

Although  it  is  a  general  rule  that  legacies,  for  the  pay** 
ment  of  which  no  time  is  named,  bear  interest  from  the  end 

(«)  See  4  Mad.  279,  280.  623. 

(a)  Onhmi^  v.  Fhwer,  7  Sim.       (6)  See  p.  225,  wpra. 
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Always  allowed  of  a  year  after  the  death  of  the  testator^  and  legacies  made 

from  the  death,  i,.  m  -i^i* 

payable  at  a  mture  day  bear  interest  from  Bucn  time  of  pay- 
ment (c)  j  yet  in  the  case  of  a  bequest  from  a  parent  to  a  childj 
where  the  child  has  no  other  provision,  the  Court  will  do 
what  the  parent,  if  living,  ought  to  have  done;  and,  presum- 
—on  presamed  ing  his  intention  to  correspond  with  his  duty,  will  allow  in- 

terest  on  the  fund,  by  way  of  maintenance,  from  the  death 
of  the  parent ;  and  this  whether  the  legacy  is  vested  or  con- 
tingent, whether  immediate  or  payable  at  a  future  day,  or 
eyen  if  there  be  a  devise  over,  in  case  of  the  death  of  the  le- 
gatee before  the  day  of  payment  {d) . 
Notwithstand-  So  where  a  man  gave  the  residue  of  his  estate  to  his  infimt 
accumaiatioiL  child,  upou  his  attaining  the  age  of  twenty-one,  and  the  in- 
terest to  accumulate,  saying  nothing  as  to  maintenance;  and 
if  he  died  be£3re,  gave  it  over ;  it  was  referred  to  the  Master 
to  consider  of  a  proper  allowance  for  the  maintenance  and 
education  of  the  infant,  from  the  death  of  his  fiftther,  to  be 
paid  out  of  the  produce  of  his  estate  (e).  There  is  an  old  case 
to  the  contrary  (^),  but  the  doctrine  is  now  setUed. 


So  from  per-  The  rule  extends  to  bequests  acocnnpanied  by  directions  as 

sons  tn  loco  JNI* 

rentit,  to  the  maintenance  and  education  of  die  legatees,  or  by  the 

appointment  of  guardians  for  them,  or  generally  by  any  cir- 
cumstance indicating  an  intention  on  the  part  of  the  testator 
to  put  himself  tn  loco  parentis.  In  the  case  of  Ackerlef  r» 
Vernon  (A),  Lord  Macclesfield  conceived  this  intention  to  be 
established,  and  he  decreed  accordingly.  Wliere  a  grand- 
father having  taken  the  children  of  a  son  who  had  ruined 

(c)  See  1  Swanst.  561,  n.  3  Aik.  i30;  Lon^  y.  Lonff,  3  Yes. 

(d)  See  Ward  on  L^gaciefly  306 ;  286,  n.;   Brwm  v.  Tea^^l^,  3 
1  Atk.  607;  3  Atk.  102;  1  Cox,  Russ.  263. 

24A,43^;SYe»M;Olidey.JFrighi,  (e)  MoU  v,  JTofe,  Dick.  810; 

1  Ch.Rep.266;  i3hremhmy.WaU  and  see  MiOi  v.  Bobarts,  1  B.  & 

doe,  GUb.  £q.  R.  31 ;  Free.  Ch.367 ;  M.  566. 

AU.'Oen.  V.  Thompson,  Ibid.  337 ;        (p)  Leach  v.  Leach,  1  Ch.  Ca.2i9. 

1  Eq.  Ab.  301 ;  Hann^  v.Harw^,       (A)  1  P.  W.  783;  see  3  Atk. 

2  F.W.  21;  Indedmr.Norihcoie,    108, 3  Yes.  16, 1  Soh,  St;  Lef.  ^. 
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himaelf^  educated  tliem  entirely;  and  by  bis  will  gare  tbe 
son  a  provirion^  by  way  of  annuity^  proTided  be  did  not  in« 
terfere  witb  tbe  cbildren^  and  tben  gave  legacies  to  tbe 
cbildren :  Lord  Baihnrst  tbongbt  tbis  soflScient  to  raise  tbe 
implication^  and  inierest  was  decreed  (i).  A  man  bad  giren 
a  bond  and  made  payments  to  tbe  parisb  for  tbe  support  of 
a  natural  cbild  of  bis  deceased  son.  Interest  was  allowed 
fiom  bis  deatb,  on  a  legacy  given  by  bim  to  tbe  cbild  {k). 
In  a  case  before  Lord  Bosslyn,  wbere  a  testator  gave  lega* 
cies  to  tbe  natural  cbildren  of  bis  son^  payable  at  a  future 
day,  be  gave  no  maintenance  in  tbe  mean  time;  but  by  bis 
will  directed  tbat  bis  trustees  sbould  be  guardians  to  tbe 
dhildien,  (wbicb  be  bad  no  power  to  do),  and  gave  directions 
bow  tiiey  sbould  be  educated ;  tbe  cbildren  bad  no  otber 
pnmaion^  and  it  was  considered  as  a  necessary  impKcation 
firam  tbe  wbole  will^  tbat  be  intended  to  give  interest  (/). 
So  wbere  legacies  were  given  to  infants,  cousins  of  tbe  testa- 
trix, payable  at  twenty-one,  witb  benefit  of  survivorsbip  in 
oase  of  deatb  under  tiiat  age,  witb  power  to  tbe  executors  to 
s^ply  any  part  of  tbe  legacies  towards  tbe  maintenance  or 
education  of  tbe  cbildren  (m). 

So  wbere  a  testator  directed  bis  trustees  to  apply  a  legacy 
of  iE4i00O  to  tbe  uses  of  bis  natural  son,  and  bis  maintenance 
and  education  to  be  paid  out  of  tbe  interest  of  tbat  sum  (n). 
So  wbere  legacies,  to  be  vested  at  twenty-one,  or  on  dying 
imder  tbat  age  leaving  issue,  were  given  to  tbe  cbildren  of  a 
deceased  s<m  of  tbe  testator,  (some  of  tbem  illegitimate), 
witb  benefit  of  survivorsbip ;  witb  power  {or  trustees,  at  dis- 
cretion, to  apply  tbe  interest  in  tbe  maintenance  and  edu- 
cation of  tbe  cbildren,  or  for  tbeir  advancement,  or  to  accu- 
mulate it  for  tbeir  benefit  (o). 

(•)  See  1  Sdi.  &  Lef.  &  661,  n. 

{i)  Bogws  V.  8mmen^  1  C.  P.  (n)  Beckford  v.   7b6fn,  1  Yes. 

Cooper,  06.  90e;8ee2>« Mazarr. />^4  Yes. 

(0  See  1  Sdi.  &  Lef.  6.  ^U. 

(»)  Peu  ^.  Felhwt,  1  Swansi.  (o)  IRUy.Bm,  3  Y.  &  B.  183. 
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So  where  a  legacy  (p)  was  giren  to  a  natural  child  with  a 
direction  to  apply  the  interest  for  his  maintenance  during 
his  minority^  interest  was  given  from  the  death  of  the  tes- 
tator. 

So  where  a  man  {g)  had  devised  his  property  to  the  father 
of  certain  minors^  who  was  alive  when  he  commenced 
writing  his  will^  but  who  died  before  he  had  completed  it, 
and  the  testator  reciting  that  fact,  said,  "  he  felt  it  incum- 
bent on  him  to  secure  for  the  use  and  support  of  the  chil- 
dren, a  certain  portion  of  the  property  he  bequeathed  to  their 
late  father/'  and  charged  a  certain  sum  on  his  estates  for 
their  use  and  suppport,  payable  at  twenty-one  or  marriage. 

So  where  a  testator  gave  legacies  to  his  natural  children 

at  twenty-one  with  benefit  of  survivorship,  and  a  gift  oyer  in 

case  of  their  dying  under  that  age,  and  also  named  trustees 

^  and  guardians  to  the  children,  and  requested  them  to  attend 

to  their  education  (r). 

Notfrom  grand-      The  rule  is  founded  on  the  natural  obligation  of  parents  to 
f^er  dmpiy  »  ^^^^  ^^^  ^^^  ^^  ^  ^^  ^^  ^^  assumption  of  this  dut7  by 

persons  other  than  parents,  and  unless  the  intention  of  the 
testator  to  place  himself  in  loco  parentia  can  be  inferred,  in- 
terest will  not  be  allowed  by  way  of  maintenance,  on  be- 
quests (not  being  such  as  to  carry  interest  by  the  general 
rules  of  law)  to  grandchildren,  where  the  parents  or  either  of 
them  are  living  {s) ;  and  it  has  been  stated  in  general  terms^ 
Where  grand-  that  grandchildren  are  not  within  the  rule.  But  as  a  grand- 
maintBin,  query.  Either  is  bound  by  law  to  support  his  grandchildren  if  their 

parents  are  dead,  it  may  be  doubted  whether  a  legacy  to  a 
grandchild  under  such  circumstances  is  not  within  the  rea- 

* 

(p)  Dowling  ▼.  Ifyrrdl,  2  R.  &  {9)    Haughtm  v.*  Harruony    2 

My.  343 ;  Bee  Newman  v.  Batesan,  Atk.  329;  Butler  r.  li^eeman^  3 

3  Swan.  689.  Atk.  68 ;  ElUm  y .  Elkm,  Ibid.  607 

{q)  Leslie  v.  Leslie^   Ca.  temp.  CMeman  v.  S^m<mr,  1  Yes.  209 

Sng.  1.  ElHs  y.  ^is,  1  Sch.  &  Lef.  1 

(r)  ifOb  y.  i2o0afi9, 1  R.  &  My.  Deaerembee  v.  Trnkma,   1   Cos, 

556.  133. 
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aon  of  the  mle^  and  whether  it  ought  not  to  cany  interest 
firom  the  death  of  the  testator.  There  does  not  appear  (/)  to 
be  any  express  decision  to  the  contrary.  In  the  case  of 
Elian  t.  Elion^  Lord  Hardwicke  is  made  to  say  that  a  grand- 
tather  is  not  bonnd  by  natural  duty  to  provide  for  a  grand- 
child^ ^'  especially  in  this  case^  where  a  father  was  living  at 
the  time  of  the  will,  and  after  the  death  of  the  testator/'  In 
the  case  of  Cricketi  v.  Dolby  (ti).  Lord  Alvanley  said  that  a 
grandchild  is  always  in  the  same  case  as  a  child;  on  ano- 
ther occasion  he  remarked  {x),  "  a  grandfather  in  this  C!ourt 
is  not  supposed  under  an  obligation  to  provide  for  his  grand- 
children after  the  death  of  his  daughter.  I  cannot  say  I 
quite  agree  to  that  doctrine,  but  I  will  not  set  up  my  own 
opinion  upon  it."  And  in  TyrreU  v.  Tfprrell  (y),  he  stated 
the  case  of ''  an  infant  having  a  r^ht  to  demand  mainte- 
nance from  the  testator/'  as  an  exception  to  the  general 
role,  that  maintenance  can  be  demanded  only  firom  the  time 
when  the  legacy  is  payable  {z).  Lord  Eldon  said  in  a  sub- 
sequent case,  '^  where  a  legacy  is  given  to  a  grandchild,  with- 
out more,  would  that  grandchild  take  interest  as  a  child 
would?  In  the  case  of  a  grandchild  must  there  not  be 
something  more  than  merely  giving  a  legacy,  something 
shewing  that  the  testator  put  himself  tn  loco  parenti$  t " 
''  The  case  of  a  grandchild  where  the  father  is  alive  and 
abtmdantly  providing  for  it,  is  very  different  firom  the  case 
where  the  fiftther  is  dead.  As  to  the  statute  of  Elizabeth,  if 
the  fiEither  is  living,  the  grandfather  is  under  no  legal  obli- 
gation." 

Now,  where  there  is  an  orphan  grandchild  unprovided  for 
and  depending  upon  the  grandfather  for  support,  both  by 
natural  right  and  by  the  statute ;  it  is  submitted  that  a  be- 

(t)  In  the  Report  of  Palmer  v.        («)  6  Ves.  443. 
Ma9(m,  1  Atk.  604,  it  is  not  stated        (y)  4  Yes.  5. 
that  the  parents  were  dead.  («)  Peny  v.  WhiMeady  6  Ves. 

(«)  3  Yes.  12.  646. 
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quest  by  the  grandfatlier  to  such  a  grandchild  may^  without 

impropriety,  be  considered  as  indicating  the  assumption,  or 

rather  the  acknowledgment  of  parental  duty. 

Not  from  uncle,      Where  the  testator  has  not  put  himself  tit  loco  pareiUi$, 

'"°'''  the  nik  doe.  not  extend  to  a  bequest  to  a  nephew  or 

niece  (a) ;  nor  to  bequests  to  natural  children,  who  are  not 

considered  as  relatives,  nor  fSsiyoured  in  law  (6).    There  is  a 

dictum  of  Lord  Alvanley  in  Crickett  v.  Dotty ^  in  fitvour  of  a 

Nor  father  of     natural  child;  but  Lord  Eldon  thought  (c)  there  must  be 

natural  child. 

something  to  shew  that  the  testator  put  himself  tn  tocopa* 

reniiif  and  it  has  since  been  decided  {d)  that  a  natural  child 

is  not,  merely  as  such,  within  the  rule, 
ipterett  not  But  though  interest  is  thus  given  by  way  of  maintenaneej 

maintenance,     the  in&nt  has  no  daim  to  any  interest  beyond  what  the 

Court  thinks  sufficient  for  his  nudutenance. 


SECTION  V. 


Limited  Gift  of  Mmdenaneeout  ofFundnot  earryi$iff  Interoot. 

Sam  fixed  for  Whsbe  a  legacy  is  given,  which  would  not,  abstracted 

fond  not  carry-  wm  the  ruie  m  favour  of  children,  cany  mterest,  and  an 

NotTnCT^  annual  mm.  less  than  the  interest  is  giyen  for  maintenance 

bj  Court,  the  duld  shall  have  no  morcj  however  small  the  maintenance 

may  be,  and  however  large  the  legacy ;  for  the  giving  an 

— QuieM  the  express  sum  for  maintenance  bars  the  presumption,  that  an 

^noitatlon  indefinite  maintenance  was  intended  (e).    Where,  however, 

appbea.  the  caae  is  such  that  maintenance  would  be  allowed  upon 

(a)  Oriekett  v.  Dd^,  3  Yes.  dO.  (d)  JxmmdetY.Loumdes,  16  Yes. 

(b)  1  Yes.  310.  301. 

(c)  Perry  v.  Whitehead,  6  Yes.  («)  2  P.  W.  22;  3  Yes.  17;  1 
647.  Sch.  &  Lef. ;  3  Yes  17. 
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ihe  pTinciple  of  compenaation^  mentioned  above  (jf),  eren  if 
tbe  giver  of  the  fund  had  not  been  a  father^  or  person  in  loco 
parentii,  maintenance  will  still  be  given^  and  even  allovance 
made,  if  necessarj,  for  advancement;  not  upon  the  pre- 
smned  intention  of  the  donor,  but  upon  the  principle  of 
compensation  (h). 

Where  a  mother  bequeathed  out  of  her  general  personal 
estate  an  annuity  for  the  maintenance  of  her  daughter  during 
inSuicy,  and  also  gave  her  a  legacy  to  be  paid  at  twenty-onej 
with  a  gift  over  in  case  of  her  death  under  age^  Lord  Hardwicke 
was  of  opinion  that  the  daughter  could  have  no  more  interest 
during  her  xoinority  than  the  sum  given  for  maintenance  (t). 
So  where  a  father  gave  legacies  to  his  daughters,  payable  at 
twenty-one  or  marriage,  and  directed  maintenance  in  the 
mean  time  out  of  his  general  personal  estate  {k).  Where 
portions  were  provided,  under  a  settlement,  for  younger 
ehildren,  with  an  express  maintenance  of  two  per  cent,  upon 
the  portions  j  the  father  by  will  increased  the  portions,  and 
the  Lord  Chancellor  continued  the  two  per  cent,  on  the  in- 
creased capital  (/).  An  older  case,  indeed,  seems  to  fiEtvour 
the  allowance  of  interest  on  such  a  legacy,  notwithstanding 
an  express  bequest  for  maintenance  (m) ;  but  Lord  Hardwicke 
has  disapproved  (n)  of  this  case,  which  waa  decided  on  pecu- 
liar circumstances,  and  the  contrary  doctrine  is  now  esta- 
blished. 

Where  there  is  an  express  direction  that  maintenance  shall  Time  of  iD«ia. 

X  _x  •     ^  tanmnce  limit- 

cease,  and  accumulation  commence,  at  a  certam  time,  or  on  ed;— will  not 

ImI  AvfAlul^il 

the  happening  of  a  certain  event,  this  bars  the  presumption 


(^)  Supra,  p.  225.  (*)  Wjmeh  v.   Ff>yiM,  1  Cox, 

(A)  JBami  v.  Jkhuty,  1  Yo.  &  43S. 

J.  196;   but  query  whether  ad-  (0  Zofi^  y,  Zoiy,  3  Yes.  285,  n, 

vancement  &llfl   properly  within  (m)  Bourne  v.  Oynte,  2  Vent, 

the  rule,  see  infra.  346;  cited  1  P.  W.  786. 

(•)  Hearle  r.  Greenbani,  3  Atk.  (n)  3  Aik.  102. 
n6;3Ve8.287. 
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upon  whichj  in  a  father's  case^  tlie  rule  is  founded^  that 
maintenance  is  intended  for  the  infant  during  minority,  (o) 
Unleu  inien.        ^  testator  gave  a  residuary  fund  to  trustees^  and  directed 

them  to  pay  the  interest  to  his  wife^  for  the  maintenance  of 
herself  and  children,  until  the  death  of  her  feither,  when  the 
payments  were  to  cease,  and  the  interest  was  to  accumulate 
for  the  children,  until  the  youngest  should  attain  twenty- 
one ;  the  testator  having  understood  from  the  wife's  fieither 
that  he  had  by  his  will  made  ample  provision  for  her  and  the 
children  after  his  decease; — ^the  fund  and  the  accumulationB 
to  be  transferred  to  the  children  on  the  youngest  attaining 
twenty-one,  with  benefit  of  survivorship  on  death  under  that 
age;  the  issue  of  those  who  should  so  die  to  take  the  parent's 
share;  with  a  bequest  over  in  case  all  should  die  under  twenty- 
one  without  issue. 

The  testator  died  in  the  lifetime  of  the  wife's  fether,  and  the 
latter  died  without  having  made  any  provision  for  the  infants. 
The  Court  refused  to  allow  maintenance  out  of  the  residuary 
fund,  though  the  parties  to  whom  it  was  given  over  consent- 
ed; because  the  accumulated  fiind  might  eventually  belong 
to  some  unborn  issue  of  the  children. 

But  the  period  of  maintenance  will  be  prolonged  if  such 
an  intention  can  be  inferred. 

A  testator  directed  maintenance  (/>)  for  his  sons  during 
minority,  and  for  his  daughter  till  twenty-one  or  marriage, 
and  gave  her  a  legacy  in  case  she  should  attain  twenty-one, 
to  carry  interest  from  that  time,  and  payable  by  instalments, 
the  first  at  twenty-one.  The  daughter  married  at  the  age  of 
eighteen.  Lord  Eldon  allowed  maintenance  from  the  day  of 
her  marriage  till  twenty-one;  observing  that  the  testator 
having  expressly  provided  for  the  maintenance  up  to  a  cer- 
tain period,  leaving  a  chasm  unprovided  for,  and  having 


(o)  Erne  V.  JFe^,  3  Sim.  533. 
(p)  ChamberiY. Goldwm,  11  Yes.  1. 
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given  interest^  as  interest^  from  the  period  of  majority  to  tlie 
time  wlien  the  legacy  was  to  be  paid^  the  Court  (by  analogy 
to  the  case  of  a  legacy  to  a  child^  payable  at  a  future  day^ 
without  any  direction  as  to  interest)  might  infer  that  he  did 
not  mean  that  this  child  should  haye  nothing  in  that  in* 
terval. 

A  testator  gave  aresiduary  fund  {q)  to  be  accumulated^  and 
to  be  divided  at  a  certain  period  among  his  grandchildren  who 
should  attain  twenty-one;  with  survivorship  in  case  of  the 
death  of  any  after  a  certain  period,  and  under  twenty-one; 
and  with  a  direction  for  the  maintenance  and  advancement, 
(in  certain  events)^  of  the  grandchildren  during  minority.  A 
grandchild  who  had  enjoyed  an  allowance  for  maintenance, 
attained  twenty-one  before  the  time  of  distribution  had  ar- 
rived.   The  allowance  was  continued  by  the  Court. 


SECTION  VI. 
Ca$e9  in  which  Mainienance  will  be  allowed  or  increased. 

Where  a  present  absolute  interest  in  a  fund  is  given,  the  Where  present 
Court  will  allow  maintenance  in  the  absence  of  any  direction  j^t,  mainte- 
to  that  eflFect,  and  even  in  disregard  of  a  direction  for  accu-  ^^^er  direcl 
mulation ;  and  if  an  insufficient  sum  is  given  for  mainten-   ^  ^^  "®^' 
ance,  the  Court  will  increase  it.     It  will,  in  like  manner, 
grant  an  increase  of  an  insufficient  maintenance  given  by 
will,  wherever  maintenance  is  allowable  upon  the  principle 
of  compensation  mentioned  above  (r),  for  that  principle  is 
wholly  unconnected  with  any  supposed  intention  of  the  donor. 

A  father  gave  legacies  absolutely  to  his  infant  daughter,   — and  limited 
and  directed  the  interest  on  each  to  be  accumulated  during  increased. 

(q)  3PDermott  v.  Keafy,  3  Russ.        (  r)  Supra,  p.  225. 
24^  n. 

R 
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minority^  except  a  small  sum  for  maintenance.     Sir  T.  Pln- 
mer,  Y.  C.^  said,  that  the  legacies  being  vested,  the  Court 
would  aUow  what  was  necessary  for  maintenance  (^). 
Principle  of  The  case  of  Aynaworth  y.  Pratchett  (/),  though  questicm* 

com  pcD  sution 

applies.  able  as  an  application  of  the  rule  of  compensation,  is  an  au- 

thority on  this  head. 

Allowed  not-  Maintenance  will  be  allowed  out  of  the  interest  of  a  legacy 

i^Z^ll^  where  theie  is  a  &ir  uifereuoe  fi«m  the  whole  of  the  wiU, 

tended.^  ^°*      ^^^  ^^  testator  intended  to  give  it. 

A  man  gave  his  daughter  («),  for  her  life  only,  an  annuity 
for  and  towards  the  maintenance  of  herself  and  the  educa- 
tion and  maintenance  of  her  children ;  and  upon  and  after 
her  decease  he  gave  a  sum  of  money  to  her  children,  when 
and  as  they  should  respectively  attain  twenty-one,  with  bene- 
fit of  survivarship ;  and  if  none  should  attain  twenty*one,  the 
legacy  to  cease,  and  sink  into  his  personal  estate.  The  mo- 
ther died,  and  the  Master  of  the  Bolls  allowed  maintenance, 
thinking  it  extremely  improbable  that  the  testator  intended 
the  children  to  be  without  any  provision,  in  case  the  mother 
died  leaving  them  under  age. 


SECTION  VII. 

Of  Maintenance,  considered  as  an  Interest  in  the  Iitfani, 

Two  allowances  Whbre  a  tcstator  gave  maintenance  to  one  of  his  sons 
Hd7^'ough  '  out  of  his  real  estate,  and  also  gave  him  maintenance  out  of 
pendeT^  ^^       ^  I)er8onal  estate,  and  likewise  gave  him  real  estate  and  a 

man^legaey^  but  devoted  the  r^ats  and  the  interest  to  other 
pnrpoaes  during  Ida  infancy;  the  son  was  held^  as  between 


(s)  Stretch  v.  WdikiMy  1  Mad.        (t)  Supra^  p.  228. 
253;  Eoans  y,  Mau^,  1  Yo.  &  J.        («)  Lambert  v.  Parker^  Coop. 
196.  143. 
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himself  sad  tlie  testator's  estate^  to  be  entitled  to  two  al- 
lowaaces  for  maintenuicej  although  the  Court  exerdsed  its 
Qiwn  discietioii  in  determining  the  amount  to  be  actually  ex- 
pended,  and  ordered  that  the  rest  should  accumulate  for  his 
xuae{x). 

If  there  are  two  funds  absolutely  giren  by  different  pertons  Whioh  to  bo 
fi»r  the  maintenance  of  an  infant,  the  interest  of  the  infant  ^^^ 
must  determine  which  of  the  two  is  to  be  applied  (y). 

Where  a  fieither  gives  a  legacy  to  his  child,  payable  at  a 
future  period ;  if  maintenance  is  given  generally  to  the  child, 
so  that  the  whole  may  be  exhausted  by  the  maintenance,  that   . 
shews  the  testator  meant  it  to  carry  interest  (jer). 

Interest  given  to  an  infimt  by  a  testator,  by  way  of  Maioteiumco 
maintenance,  upon  a  contingent  legacy,  belongs  to  the  in-  hTgacy  goaT  to 
fant,  though  his  &ther  is  obliged  to  maintain  him;  and  if  he  of  infMtT'^' 
dies,  it  wiU  go  to  his  administrator  (a). 

Where  lands  were  devised,  in  trust,  within  six  years  after  »bat  not  pay. 
the  testator's  decease,  to  raise  and  pay  £1600  a-piece  to  his  after  infimt'i 
two  daughters,  and  ako  out  of  the  rents  and  profits  to  pay 
interest  at  the  rate  of  four  per  cent,  upon  the  legacies,  until 
the  same  dould  be  paid,  for  and  towards  their  maintenance 
and  education ;  and  one  of  the  daughters  married,  and  died 
within  the  six  years ;  it  was  held,  that  her  husband  and  ad- 
ministrator, though  entitled  to  the  principal,  could  not  re- 
cover interest  from  her  death,  that  being  des%ned  for  her 
nudmtenauce  (A). 

In  provisions  for  maintenance  of  cyidren,  there  has  always  Apportionment 

A       <i«A  J    ofnuixitenwicc. 

been  iqiportionment  as  between  the  tenant  for  life  and 
those  in  remainder,  of  an  annuity  or  dividends.  Where, 
by  a  marriage  settlement,  maintenance  for  daughters  was 
made  payable  half-yearly,  at  Lady-day  and  Michaelmas,  until 


(«)  CKm  v.  JVoM^  1  Bio.  C.C.        («)  CricJtat  v.  Dolky,  3  Vee.  17. 
146.  («)  Harris  v.  Finch^  1  M'Clel. 

(y)Foiiambey.JVUl(niglil^,2S.    141. 
&  S.  166.  (b)  Cooper  v.  SooUy  3  P.  W.  119. 

b2 
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the  portions  became  payable^  which  was  at  eighteen  or  mar- 
riage :  a  daughter  attained  the  age  of  eighteen  on  the  16th 
of  August ;  it  was  decreed  that  she  should  have  her  mainte- 
nance pro  ratd  from  the  last  Lady-day  to  the  time  of  her 
attaining  eighteen  (c). 
Powerto  charge       Sir  Anthony  Hart  held^  in  an  Irish  case  {d),  that  a  power 
able  poitions"    ^  charge  estates  "  with  reasonable  portions  or  fortune  for 
^:^Xl     younger  children,  and  for  their  maintenance  and  education/' 
bie  of  execu-      ^^  sufficiently  certain  to  be  capable  of  execution.    In  pur- 
suance of  such  a  power^  a  father  appointed  a  portion  for  an 
infant^  payable  with  interest  from  his  own  death.    The  in- 
fant died  imder  age.    The  portion  was  not  considered  to 
have  vested,  so  as  to  be  transmissible  to  her  administrator 
(who  was  her  mother);  but  the  mother  was  held  to  be  enti- 
tled, under  the  head  of  general  relief,  to  an  allowance  for 
the  maintenance  of  the  infant  during  the  period  she  survived 
her  father,  though  it  was  not  prayed  by  the  bill. 
Heir  at  law  not       A  person  having  a  particular  estate,  being  an  heir  at  law. 
Tided  for.haT^    uot  otherwise  provided  for,  is,  as  against  the  remainderman, 
t^itf  eatate^*  entitled  to  maintenance;  and  it  seems  that  this  rule  applies, 
^dntcmimoe.      ®^®^  though  it  Cannot  be  raised  without  charging  the  inhe- 
ritance.    Where,  however,  a  tenant  for  life  (e),  who  was  heir 
at  law,  but  had  other  property,  paid  off  debts  affecting  the 
inheritance,  his  widow  and  personal  representative  was  not 
admitted  as  a  creditor  of  the  estate  in  respect  of  any  interest 
paid  by  him  on  the  debts — ^it  being  the  duty  of  the  tenant 
for  life  to  keep  it  down — ^nor  was  she  considered  to  have  any 
claim  upon  the  fitvour  of  the  Court,  from  the  circumstance, 
that  no  maintenance  had  been  raised  during  her  huaband^s 
infancy. 

(e)  Bt^  y.Palmer^2F.W.$0l;        (d)  Edgewwik  y.  Ed^eworth^  1 
see  Romish  v.MarHny  3  Atk.  890;    Beat.  328. 

Ward  on  Legacies,  305.  (e)  Burgea  v.  Mawbof^  Turn.  & 

Robs.  174. 
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SECTION  vm. 

G^  to  Parent  Jbr  Maintenance. 
It  has  been  already  stated  {jg),  that  where  a  fund  is  ex-  Gift  to  pftrent 

for  nudnten* 

pressly  given  to  a  father  for  the  maintenance  of  his  child^  this  ance. 
amounts  to  a  legacy  to  the  father. 

Where  a  legacy  was  given  to  a  &ther,  the  better  to  enable 
him  to  provide  for  his  younger  children^  with  a  gift  over,  in 
a  certain  event,  to  his  wife  for  the  same  purpose,  he  con- 
sented to  secure  the  capital,  and  was  held  entitled  to  the  in- 
terest (A). 

So,  where  it  is  given  to  a  mother  (t),  or  even,  it  seems,  to 
a  gnardian  (i),  for  the  same  purpose.  In  a  case,  where  trus- 
tees were  directed  to  pay  the  interest  of  a  certain  fimd  to 
the  testator's  niece,  for  the  maintenance  of  her  children,  it 
was  held,  upon  the  construction  of  the  will,  that  the  money 
was  payable,  although  she  had  no  children  (^). 

But  although  where  a  gift  is  thus  made  to  a  person,  and  a 
trust  created  in  that  person,  the  Court  may  safely  and  pro- 
perly pay  over  the  fimd  to  the  individual  who  is  such  trus- 
tee; yet  the  person  to  whom  the  payment  is  so  made  in 
that  character,  shall  be  accountable  for  the  fund  to  those  for 
whose  benefit  the  trust  is  created  (/).  Such  a  trustee  is  not 
at  liberty  to  assign  the  fund  to  his  creditors,  or  to  any  other 
person,  without  regard  to  the  interests  of  the  child  (m). 

{g)  Sypra^  p.  218;  Andrews  v.  (Jk)    Hammond    v.   Neame,    1 

Parimgt<my  2  Cox,  223;  BMnrnm  Swanst.  36. 

V.  TkkeU,  8  Ves.  142.  (0  Wi>oda  v.  Woodi,  1 M.  &  C. 

(A)  Brown  v.  Ckuamajcr^  4  Ves.  409. 

498.  (m)  WdhereUY.WiUanflKwsi^ 

(f }   ThurOan  v.  EsswgUmy  Jac.  80.    See  Hadaw  v.  Hadaw^  9  Sim. 

S61,n. ;  Haml^Y.Gilbert,  Jac. 354.  438;  Jubber  v.  Juiber^  Ibid.  603. 

(f)  BerteUs^Y.Swmbume^eSua. 
613. 
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Perhaps  gifts  of  this  kind  are  to  be  considered  less  as 
trusts^  than  as  gifts  subject  to  a  condition^  which  do  not  carry 
with  them  any  liability  to  aoconnt  unless  there  is  some  fail- 
ure in  performance  of  the  condition. 

In  one  case,  however.  Lord  Oifford,  M.  B.,  set  apart  a 
fund  for  the  infant's  education,  although  there  was  a  direc- 
tion that  the  mother,  to  whom  the  gift  was  made,  should  not 
be  liable  to  account  (n). 

A  testator  gave  his  wife  (o)  £4/00  a-year  in  addition  to  her 
jointure,  in  consideration  of  the  expense  and  care  she  would 
incur  in  the  maintenance  of  their  children.  It  was  held,  that 
she  must  maintain  them  when  at  home,  but  that  she  was  not 
to  be  charged  with  their  education  or  maintenance  at  school. 


SECTION  IX. 

Mainienance  for  T\me  past 

Not  allowed  to       As  it  is  the  duty  of  a  fisither  to  maintain  his  child.  Lord 

father,  except 

on  special  case.  Thurlow  held  {p),  that  a  parent  ought  not  to  be  allowed  to 
doctrine.  determine  for  himself  the  question  of  his  ability ;  and  he  laid 

it  down  as  a  rule,  that  even  in  those  cases  where  the  Court 
thought  proper  to  allow  maintenance,  it  would  never  make  a 
father  any  allowance  with  retrospect  to  what  he  h^  paid 
without  the  authority  of  the  Court. 

In  the  case  of  Reeves  v.  Brymer  (g).  Lord  Eldon  observed, 
that  the  old  practice  was,  that  if  the  father  had  by  any  means 
maintained  his  children,  the  Court  would  not  retmburse 

(n)  Hamdey  v.  QiJberi^  Jac.d54;  C.  387;  WU  v.  Chapman^  2  Bro. 

see  AUm  v.  Coater^  1  Beay.  202;  C.  C.  231 ;  Andrtiw  v.  PartinffUm, 

BtUier  v.  HiUier,  Freem.  110.  3  Bro.  C.  C.  60 ;  S.  C.  2  Cox,  223. 

(o)  CoUier  v.  ChUiery  3  Ves.  33.  (q)  6  Vcs.  124^ 

(p)  Hughes  v.  Hughes,  1  Bro.  C. 
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bim;  but  liemg  informed  that  the  praotioe  had  been  altered 
in  the  time  of  Lord  Bosalyn^  he  expreaMei  his  approbation  of 
ike  practice  as  altered,  and  he  ordered  maintttiaiiee  to  be 
paid  to  a  Mher  for  money  laid  oat  before  the  Beport. 
Similar  ordars  were  made  in  seyeral  other  cases  (r). 

In  the  case  of  Maberly  v.  Turtcny  Lord  Eldon  said,  there 
was  no  doubt  that^  since  the  time  of  Lord  Thnrlow,  the  rule 
had  been  altered;  and  that  now,  as  the  precedents  stand,  the 
Coort  must  look  at  each  case  with  the  view  to  make  such 
order  as  the  role  prescribed  bj  the  testator  justifies,  and  the 
conduct  of  the  parties  allows. 

Jjn  a  case  in  Lreland  before  Lord  Manners  (#),  a  &ther, 
being  unable  to  maintain  his  infant  children,  contracted 
debts  for  their  maintenance;  to  which  debts  he  was  still 
Hable,  when  a  fund  was  paid  into  Court  on  behalf  of  the  in- 
fimts.  An  order  was  made  that  he  should  be  reimbursed  out 
of  the  income  arising  from  the  fbnd. 

Sir  John  Leach,  M.  B.,  however,  refused  (/)  to  make  a  re- 
ference for  maintenance  for  time  past,  where  the  father  al- 
leged inabiUtj ;  and 

Li  a  late  case  («),  Sir  C.  C.  Pepjrs,  M.  B.,  said,  he  had  on 
aeveral  occasions  made  inquiry  as  to  the  practice,  and  found 
that  it  was  eontrary  to  that  stated  to  hare  been  introduced 
by  Lord  Bosdyn.  To  allow  for  past  maintenance,  and  to 
treat  as  a  debt  the  expenditure  which  the  law  imposed  upon 
the  father  as  a  duty,  would  be  to  act  against  the  settled  rule 
of  the  Court.  The  Court  might,  if  a  special  case  were  made, 
direct  an  inquiiy;  but  in  the  case  before  him,  the  inquiry 
as  to  past  maintenance  was  asked  for  as  a  matter  of  course, 
and  must,  consequently,  be  refused. 


(r)  JBr  parte  PeiUeaee,  1  Bro.  (9)  JBtt  parie  DwrVuiglm^  1  Ba* 

C.  C.  387,  n.;  Sherwood  y.  SmUky  &  Be.  240. 

6  Yob.  464;  Me  JSiseom  ▼.  Skaw^  9  (t)  Simon  ▼.  Barber,  TamL  22. 

Yes.  288;  Maberly  y.  Turkm,  14  («)  Ex  parte  Bond^  2  M.  &  K. 

Yes.  499.  439. 
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Allowed,  if 
maintenance 
due  of  right. 


How,  where 
money  hu 
been  adruiced 
bj  ttranger. 


Where  maintenance  is  due  of  right  to  the  father^  it  is 
given  as  well  for  time  past  as  for  the  future  {x) ;  and  so^ 
where  a  mother  or  guardian  has  made  advances  for  mainten- 
ance^ the  advances^  if  proper  and  not  extravagant,  will  be  re- 
paid (y).  But  if  a  mother  thinks  fit  to  support  her  child, 
she  cannot  charge  the  child  with  any  maintenance,  except 
out  of  the  interest  of  its  fortune  {z). 

If  a  guardian  thinks  proper  to  allow  to  the  infiemt  more 
than  the  maintenance  settled  by  the  Court,  the  Court  will 
make  a  reference  as  to  such  extra  expenditure,  but  only  under 
special  circumstances  (a). 

Where  a  legacy  is  left  to  children,  in  whose  maintenance 
considerable  expense  has  been  incurred  before  the  death  of 
the  testator,  by  a  person  who  would  be  entitled  to  repayment, 
if  the  property  had  belonged  to  the  children  from  the  first ; 
such  expense  can  form  no  debt  upon  the  legacy,  and  no  order 
can  be  made  for  raising  it  (&). 

A  man  took  charge  (c)  of  his  wife's  daughter  by  a  former 
marriage,  who  was  without  a  testamentary  guardian,  and  he 
received  a  certain  annual  sum  from  the  persons  who  were  isi 
possession  of  the  infantas  property ;  he  learnt,  after  the  mar- 
riage of  the  infant,  that  a  larger  sum  than  that  which  he  had 
received  was  properly  applicable  to  her  maintenance  and 
education,  and  having  instituted  a  suit,  he  obtained  a  refer- 
ence to  the  Master  to  ascertain  what  had  been  expended  in 
the  maintenance  and  education  of  the  in&nt  b^ond  the 
sum  which  he  had  received. 


(jp)  Meacher  v.  YdU/ng^  2  M.  & 
K.490. 

{y)  He^fham  Y^Hts^Bhamy  1  Cox, 
179;  Be  Surift,  1  R.  and  My.  676. 
As  to  the  method  of  compttting 
nuuntenance  for  time  past  in  the 
days  of  Lord  Hardwicke,  see  Moor 
v.  Latyy  Appendix  III. 


(«)  BM9ks^  V.  Magraih,  2  Sch. 
and  Lef.  36. 

(a)  Bainsford  Y.Freeman^  1  Cox, 
417. 

{h)  Re  England,  1  R.  and  My. 
499. 

{e)  Stopford  v.  Lord  CoHOethmrg 
and  Otkersy  Y.  a  July  2, 1840. 
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A  fiither  died  indebted  to  his  cluldren ;  Lord  Talbot,  in  a  Maintemnee 
creditor  snit,  decreed  that  an  account  of  his  debts  should  be  agaiut  debt  to 
taken,  and  that  the  Master  shonld  inquire  what  was  reason-  ^    ^^     ^ 
able  to  be  allowed  to  the  father  for  the  maintenance  of  his 
children,  from  the  time  they  respectively  attained  twenty ^one 
till  the  time  of  his  death,  and  should  deduct  the  same  out  of 
what  should  be  found  due  to  them.    The  decree  was  affirmed 
by  the  House  of  Lords,  with  a  variation  not  affecting  this 
point  (J). 

An  allowance  for  past  maintenance  cannot  be  deducted  —nor  deduotod 

from  lencT  to 

from  a  legacy  left  by  a  father  to  his  child  (e).  ehUd. 

In  the  case  of  JVilUamaan  v.  Cadrington  {g),  Lord  Hard- 
wicke  observed^  that  where  a  father  had  made  a  Yoluntary 
settlement  on  his  child,  and  maintained  that  child,  it  would 
be  Yeiy  difficult  to  say  that  child  should  have  an  account 
back  of  the  profits,  which  could  not  be  done  without  deduct- 
ing that  maintenance. 

A  father  charged  his  real  estate  (A)  with  a  certain  sum,  as 
a  portion  for  a  younger  child,  with  interest.  The  child  died 
before  the  age  at  which  the  portion  was  payable,  and  Lord 
Hardwicke  decided  that  the  portion  should  sink,  for  the  be- 
nefit of  the  heir ;  but  that  the  gift  of  interest  was  the  same 
thing  as  a  gift  of  maintenance;  and  that  whoever  had  main* 
tained  the  child,  would  be  entitied  to  it. 

A  younger  brother  (i)  having  a  provision  under  a  settie- 
ment,  lived  for  some  years  with  the  elder,  who  was  entitied 
to  the  estate  charged  with  the  portion.  The  younger  died 
before  the  portion  w|is  raised,  and  when  it  came  to  be  raised, 
the  elder  had  an  allowance  for  the  maintenance  of  the 
younger. 

(d)  Bank  of  England  v.  Moriee,       (g)  1  Vee.  617. 

2  Bro.  P.  C.  405,  ed.  Toml.    It  is  (h)  Bcycot  v.  ChUon^  1  Atk.  652 ; 

erroneously  statedy  (3  Atk.  124),  and  see  Brum  r.  Bruen^  Prec.  in 

that  this  part  of  the  decree  was  re-  Chanc.  Id5 ;  2  Yem.  439,  S.  C. 

yersed.  (0  Boycot  v.  OoUon, 

(e)  Jefir^My*Jefir^^2AikA22. 
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SECJnON  X. 


Liberal  allow- 
ance, 


—to  educate 
brothers  and 
sisters, 


—to  relieye  pa* 
rents, 


Large  Allowance  for  the  Benefit  oflr^anfa  Family, 

A  LIBERAL  allowance  will  be  made  for  the  maintenanoe 
of  an  infant,  with  a  view  to  the  circiunstanoes  of  his  familj. 
If  he  is  the  eldest,  and  has  considerable  property,  while  the 
others  have  Uttle  or  none  (k),  the  Conrt  will  give  them  main- 
tenance, or  a  part  of  maintenanoe,  out  of  his  provision,  as  a 
part  of  the  maintenance  made  for  him,  though  to  be  applied 
to  them,  looking  upon  him  as  the  head  of  the  family,  and 
considering  it  to  be  for  his  benefit,  not  that  this  portion  of 
his  fortune  should  be  saved,  but  that  by  means  of  it  his  bro- 
thers and  sisters  should  be  homourably  brought  up. 

A  larger  maintenance  has  been  allowed,  even  with  a  view 
to  the  benefit  of  an  illegitimate  brother  of  the  infant,  bom 
of  the  same  parents  (/). 

The  narrow  drcumstanoes  of  a  father,  or  of  a  mother,  or 
of  both,  have  also  been  considered,  in  fixing  the  infiuif  s  al- 
lowance for  maintenance  (iti)  ;  and  when  a  mother  and  testa- 
mentaiy  guardian  was  ins<dvent,  and  on  that  account  aoiother 
guardian  was  appointed,  the  sum  of  £250  per  annum  waa 
allowed  for  the  maintenance  and  education  of  the  infanty 
£130,  part  of  that  sum,  were  ordered  to  be  actually  paid  ta 

the  guardian  for  maintenance  and  education,  and  the  re* 
mainder  to  the  mother  (fi). 


(k)  PierpaiiU  v.  Lard  Chme^y  I 
P.W.  493;  Harvey  v.  Harv^^  2 
P.  W.  22;  Lancyr.DuieofAthol, 
2  Atk.  447;  Pare  v.  POre^QAik. 
611;  Ea  parU  Petre,  7  Yes.  403; 
Twedddl  v.  TwedMl,  Turn.  & 
Ruas.  13;  see  Welleslq^  v.  Duke 
o/Beauforiy  2  Ross.  28. 


(/)  Bradshaw  v.  Braithaim^  1 
J.  &  W.  647. 

(fl»)  /SoocA  V.  Geurvem^  1  Yes. 
160;  HUl  V.  Chapmm^  2 Bro.  C.  C. 
231 ;  AOm  v.  Coeter,  1  Baav.2Q2. 

(»)  Hq^e&am  v. M^tekam,!  CoZ| 
179. 
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Even  the  misconduct  of  parents  wiU  not  always  exclude  notwithttand. 

ing  their  mit- 

them  firom  participation  in  the  fortunes  of  their  children  (o).  conduct 

A  sum  of  stock  was  bequeathed  to  certain  persons  in 
trust  to  pay  the  dividends  to  a  father,  to  be  applied  by  him 
for  the  maintenance  and  education  of  his  son  and  daughter^ 
until  the  daughter  should  reach  twenty-one,  and  then  to  pay 
oertain  annuities  to  the  parents,  and  the  rest  to  the  children. 
The  father  was  a  common  labourer  and  in  great  poverty ;  and 
in  consequence  of  his  and  his  wife's  misconduct,  the  children 
were  committed  by  the  Court  to  other  persons.  The  parents 
presented  a  petition,  submitting  that  the  dividends  belonged 
to  them  during  the  minorities  of  the  children,  subject  to  the 
burden  of  maintenance  and  education.  Lord  Langdale, 
M .  £.,  without  sajring  anything  as  to  the  construction  of 
the  will,  increased  the  maintenance  of  the  children  for  the 
support  of  their  parents,  though  the  conduct  of  the  latter 
had  been  of  the  worst  kind ;  considering  this  to  be  evidently 
tor  the  benefit  of  the  infants  themselves. 

Sut  where  an  eldest  son  had  been  conveyed  to  Bouay  Refawd  where 
clandestinely,  out  of  the  hands  of  the  guardian,  the  Court,  as  *°  *°  *  "'^ 
he  could  not  be  brought  before  it,  could  make  no  order  of  this 
kind,  but  directed,  after  the  widow's  jointure  was  satisfied, 
that  the  surplus  rents  and  profits  should  be  laid  out  for  his 
benefit  (p). 

Lord  Thurlow  refused  to  make  it  a  special  direction  to  the  Whether  tpe- 
Master  to  consider  the  circumstances  of  the  infant's  family,  in  reference  to 
or  of  any  member  of  it ;  not  choosing  to  control  the  Master's  drou^toSjsf 
discretion  (j).     Lord  Loughborough,  in  the  case  oiHoste  v.  **"^' 
Pratt  (r),  directed  the  Master,  in  considering  of  a  proper  al- 
lowance for  maintenance^  to  have  regard  to  the  number  of 

(o)  See  AUm  v.  Coster^  1  Beav,  (jp)  Pare  v.  Pare,  3  Atk.  511. 

202,  where,  however,  there  was  (q)  Burnet  v.  Buma,  1  Bro. 

ground  for  eentending  that  the  &-  CX  C.  179;  S.  C.  2  Dick.  602. 

ther  was  beoefioially  interasted  in  (r)  3  Yes.  793. 
the  funds.    See  p.  245,  ny^ra. 
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Referance  for 
illegitimate 
children  of  lu- 
natio. 


Infant  having 
married  ward 
of  court  without 
leave,  reference 
for  maintenance 
of  both  parties. 


children  of  the  iDfant's  father.  In  Mundy  v.  Earl  Howe  {s), 
he  thought  there  ought  to  be  a  direction  to  diminish  the 
maintenance  in  respect  of  the  great  additional  fortune  the 
father  had  derired  from  the  mother.  But  Hoste  v.  Pratt 
appears  to  have  been  hastily  decided  (t),  and  in  Mundy  r« 
Earl  Howe,  no  direction  of  the  kind  alluded  to  appears  in 
the  Registrar's  book  (ti).  Mr.  Belt  informs  us  that  Lord 
Eldon^  though  approving  of  a  liberal  allowance^  has  declined 
to  prejudice  the  Master's  decision^  and  to  innovate  upon  the 
practice  of  the  Court  by  any  special  directions  (or). 

Upon  a  petition  presented  by  the  committee  of  a  lunatic's 
estate^  a  reference  to  the  Master  has  been  granted  to  inquire 
what  ought  to  be  allowed  for  the  maintenance  of  the  ille- 
gitimate children  of  the  lunatic  (y) ;  but  the  Lord  Chancellor 
refused  to  extend  this  indulgence  to  their  mother. 

Where  a  marriage  had  been  (z)  improperly  brought  about 
between  a  ward  of  Courts  and  C.  P.,  a  male  infant  without 
fortune^  it  was  referred  to  the  Master^  (the  contempt  having 
been  disposed  of),  to  see  what  was  proper  to  be  allowed  for 
the  maintenance  of  C.  P.  and  Ids  wife. 


SECTION  XI. 


Where  Princ^l  will  be  broken. 

Principal  brok-  ^^E  Court  has  uot  scTupled  to  break  into  the  principal, 
^nM  Md  ^t"  even  of  a  legacy  not  vested,  where  the  legacy  is  so  small  that 
^r  Im!o^  the  interest  will  not  suffice  to  give  the  infant  legatee  a  com- 
J«[^n®'P*y-  petent  maintenance  and  education,  or  where  it  will  be 

clearly  for  his  benefit  that  a  sum  of  money  should  be  raised 


aUe. 


(9)  4  Bro.  C.  C.  227. 
(()  iSWpro,  p.  220. 
(«)  4  Bio.  C.  a  227>  n.  (6),  ed. 
Belt 


(*)  Note  to  1  Bro.  C.  C.  179. 
Cr)  Be  Janet,  6  Rusb.  154. 
(«)  JSUwv.^wv^  West,  348. 
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for  a  certain  purpose.  Thua,  where  two  infants  liad  only 
some  land  yielding  abont  £6  per  annnm^  and  a  principal 
snm  of  j£298  (a),  maintenanoe  was  ordered  oat  of  the  prin- 
cipal. 

So,  where  the  principal  was  about  £60  stock  (6). 

It  seems  that  if  one,  not  a  parent,  gives  a  legaiy  to  an 
infant,  payable  at  twenty-one,  without  any  devise  over,  and 
the  infant  has  nothing  else  to  subsist  on,  the  C!oart  will 
order  part  of  this  legacy,  in  order  to  provide  bread  for  the 
in&nt,  to  be  paid  presently,  allowing  interest  for  the  same 
to  the  person  paying  it,  out  of  the  remaining  principal ; 
though  this  is  done  very  sparingly  (c). 

Where  children  were  entitled  under  their  father's  will  to 
legacies  of  £150  and  £100  respectively,  payable  at  twenty- 
one,  with  interest  in  the  meantime  at  four  per  cent,  for 
maintenance,  and  also  to  a  residuary  bequest,  amounting  to 
jESOO  and  d6200  respectively,  at  twenty-one,  with  survivor- 
ship, (and  therefore  not  vested),  and  the  will  gave  fiill  power 
to  trustees  to  pay  what  they  should  think  necessary  out  of 
each  child's  portion  for  his  advancement  in  life;  the  Lord 
Chancellor,  upon  petition,  made  an  order  for  the  payment  of 
certain  sums  out  of  the  principal  of  the  children's  shares  of 
the  residue  towards  their  maintenance,  education,  and  ad- 
vancement in  the  world  {d). 

Where  children  had  been  deserted  by  their  fitther  («),  and 
their  mother  was  able  and  willing  to  maintain  them,  if  they 
returned  to  her  in  India,  but  they  had  no  means  of  defray- 
ing the  expense  of  the  voyage,  the  sum  of  £300  was  ordered 
to  be  raised  for  that  purpose  out  of  their  capital,  to  which 
they  were  absolutely  entitled. 

(a)  JBse  parte  Greeny  1  Jac.  &  (d)  Et  parte  Ckambert,  1  R.  & 
W.  263.  My.  677;  eupra^  p.  214. 

(b)  Ex  parte  Smift,  1  R.  &  My.  (e)  Re  England^  1  R.  &  My. 
676.  489. 

(e)  Harvey  Y.Harv^^  2;P.  W.23. 
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Whether  prin- 
ciple of  com- 
peDsation  ap- 
plies to  ad- 
vancement 


Where  princi- 
pal broken  for 
past  paymenU. 


The  principle  of  compensation  mentioned  above  has  been 
acted  on  in  the  case  of  advancement  as  well  as  of  mainte- 
nance* In  the  case  of  Evans  v.  Massey  {h),  a  man  gave  a 
Aind  among  his  natural  children^  and  directed  that  it  should 
accumulate  till  thej  should  respectivelj  attain  the  age  of 
twenty-one^  and  that  there  should  be  deducted  annually  from 
the  interest  such  proportion  as  might  be  necessary  for  their 
education  and  other  expenses ;  with  benefit  of  surnvorship 
in  case  of  either  dying  under  twenty-one^  and  a  gift  over  in 
case  of  all  dying  under  that  age;  each  to  be  entitled  to  his 
share  on  attaining  twenty-one. 

The  Master  having  reported^  on  a  reference^  that  it  would 
be  for  the  benefit  of  one  of  the  infants  that  a  commission  in 
the  army  should  be  purchased  for  him^  and  that  a  certain 
sum  would  be  necessary  for  that  purpose,  Lord  Chief  Baron 
Alexander,  after  considerable  hesitation,  with  the  consent  of 
the  parties  to  whom  the  fund  was  given  over,  ordered  the 
money  to  be  advanced.  It  is  not  dear  that  this  case  is  pro- 
perly within  the  principle  of  compensation,  for  the  other 
children  might  not  require  a  similar  advancement. 

In  such  caaes  the  Court  has  also  sanctioned  (i)  past  expen- 
diture in  maintaining  the  infant,  and  payment  for  an  appren- 
tice fee,  and  for  charges  ot  the  infeuif  s  funeral,  though  the 
will  only  directed  the  infants  to  be  maintained  as  far  as  the 
interest  of  their  several  legacies  oi  £100  each  would  extend, 
and  the  l^aeies  were  payable  at  twenty<»one^  witk  a  devise 
over  in  ease  of  death  under  that  age  {k). 

It  was  heU,  however,  in  a  modem  case,  in  the  Court  of 
Chaxkceiy  in  Ireland  (/),  that  a  principal  sum  bearing  interest 
was  not  available  for  the  maintenance  of  in&ntSi  though  it 
had  been  produced  by  an  accumulation  of  interest. 


(A)  lYo.&J.196;M(pra,p.2d9.  137;  see  Harv^  y,  Harve^y  2  P. 

(0  BarUno  v.  Qrata^  1  Vem.  W.  23. 

256;  Exparte  Swift,  1  R.&My.576.  (/)  Ex  parte  M'K^,  1  Ba.  &  Be. 

(Jo)  FramkUn  y.  Qrem,  2  Vem.  405. 
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A  legacy  of  i6500  iraa  given  to  an  infant  (m),  payable  at  J?^^,*^^^"*^** 
twenty-one,  with  interest  at  five  per  cent,  in  the  meantime,  against  aa- 
The  executrix  advanced  sums  amounting  to  £650,  by  dis-  gacy. 
chaining  payments  made  for  the  legatee,  many  of  which 
were  improper,  though  the  greater  part  were  beneficial. 
The  legatee,  on  coming  of  age,  assigned  the  legacy,  and  the 
assignee  was  hdd  to  be  entitled,  as  against  the  executrix,  to 
the  legacy,  with  j£4  per  cent,  from  the  time  when  it  became 
payable;  but  without  costs. 

A  legacy  of  i£100,  payable  at  twenty-one,  with  the  interest 
fisr  maintenance,  and  a  gift  over  on  death  under  age,  was  re- 
covered in  Chancery,  notwithstanding  that  one  of  the  execu- 
tors had  paid  an  apprentice  fee  of  100  guiueas  with  the  in- 
fimt,  and  given  him  a  legacy  of  £200,  payable  at  the  age  of 
twenty -two  (fi). 

Where  children  had  forttmes  not  exceeding  j£800  each  Truateea  not 

allowed  to 

under  a  will  (o),  and  one  of  the  executors  expended  consider-  break  capital. 
ably  more  than  the  interest  of  their  respective  fortunes  in 
tiieir  maint^ianoe,  education,  and  advancement,  and  in  par- 
ticnlar  allowed  £241  to  one  for  the  fee  upon  placing  him 
with  a  surgeon,  and  the  other  expenses  incident  to  that  situ- 
ation; the  executor's  daims  for  the  excess  above  the  interest 
was  c&nllowed,  as  the  rule  is  not  to  permit  trustees  of  their 
own  authority  to  break  in  upon  the  capital. 

It  has  been  said,  that  in  making  such  advances  a  stranger 
is  more  favoured  than  a  trustee,  whose  duty  it  is  to  preserve 
the  principal  entire  (p). 

(f»)  Dames  v.  Atuteu^  1  Ves.  J.  (o)  Walker  v.  Wetherell^  6  Ve«. 
247;  S.  C,  3  Bro.  C.  C.  178.  473. 

(»)  Lu  v.  Brwony  4  Ves.  362.  (p)  1  Vea.  J.  249. 
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SECTION  xn. 


Discretionary 
power  limited 
to  necessary 
maintenance. 


Infiuit  oat  of 
jurisdiction; 
maintenance 
paid  to  person 
within. 


Other  Matters  relating  to  Maintenance. 

A  TESTATOB  having  two  daughters  (q),  directed  his  trustees^ 
after  the  death  of  either^  to  pay  so  much  of  certain  monies 
as  should  be  necessary  towards  the  maintenance  and  educa- 
tion of  such  child  or  children  as  she  might  leave,  and  to  ac- 
cumulate the  residue  for  the  children  of  both  his  daughters. 

# 

One  of  the  daughters  died,  and  the  allowance  for  the  main- 
tenance and  education  of  her  children  was  confined  to  so 
much  as  should  be  actually  necessary ;  their  fiather  having 
by  his  will  left  them  a  considerable  property,  with  a  direc- 
tion for  maintenance. 

Where  an  infant  resides  out  of  the  jurisdiction  of  the 
Court,  the  Court  has  authority,  if  the  circumstances  of  the 
case  require  it,  to  order  maintenance.  Some  person  within 
the  jurisdiction,  and  whom  the  Court  can  make  responsible, 
IB  appointed  to  act  as  guardian,  and  is  entrusted  with  the 
application  of  the  money  (r).  In  a  case  where  a  father 
absconded  without  having  surrendered  to  a  commission  of 
bankruptcy,  and  took  his  infant  son  to  America,  and  refused 
to  allow  him  to  return  (s),  a  guardian  was  appointed  for  the 
son;  and  though  Sir  John  Leach,  M.  B.,  reftised  to  allow 
maintenance  until  the  infant  should  be  brought  back.  Lord 
Brougham  gave  liberty  to  the  guardian  to  apply  annually 
for  an  allowance  for  the  infants  maintenance  and  educa- 
tion in  America,  producing  certificates  to  shew  the  plan 
of  education  actually  adopted,  and  the  proper  application 
of  the  money. 


(q)  BawUns  v.  Oddjrap,  6  Yes.       («)  Stephens  v.  James,  1  M.  & 
440.  Keen,  627;  siipra,  pp.  Ill,  131. 

(r)  Logan  v.  Ihirlee,  Jac.  193. 
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The  gift,  in  a  will,  of  a  particular  gum  for  maintenance, 
does  not  exclude  an  in£uit  legatee  firom  the  ownership  of  the 
surplus  profits  (e), 

A  testator  directed  (jg)  his  children  generally  to  be  main- 
tained during  the  life  of  his  wife,  but  distributed  his  property 
after  her  death  in  words  which  would  not  comprise  after- 
bom  sons :  they  were  held  entitled  to  the  former  provision. 

In  another  case,  a  direction  (A)  for  maintenance,  in  general 
terms,  comprehending  all  the  children,  was  held  not  to  be 
restrained  by  the  bequest  of  the  capital  in  terms  limited  to 
those  living  at  the  date  of  the  will. 

Where  a  fitther  (t)  by  his  will  directed  maintenance  to  be 
raised  for  his  younger  children  out  of  settled  property,  under 
circumstances  which  made  the  direction  ineffectual,  the  eldest 
son,  to  whom  benefits  were  given  by  the  will,  and  who  was 
the  only  person  interested  in  withholding  the  maintenance, 
was  put  to  his  election. 

The  Court  has  refused  to  direct  (Jt)  money  to  be  paid  out  to  Maintenance 

not  raited  out 

an  infiemt  executrix,  but  has  referred  it  to  the  Master  to  m-  of  reTenionary 
quire  whether  there  were  any  debts  or  legacies,  and  to  con-  exprewiy  di- 
sider  of  a  maintenance. 

Maintenance  will  be  allowed  (!)  out  of  an  estate  of  which 
the  accounts  have  not  been  taken,  if  the  Court  is  satisfied 
by  affidavit  or  otherwise  that  the  funds  are  sufficient. 

Portions  or  maintenance  will  be  raised  out  of  a  rever- 
sionary term,  when  it  is  so  expressly  directed;  but  Lord 
Alvanley  observed,  in  the  case  of  Clinton  v.  Seymour  (m),  that 
the  Court  will  lay  hold  of  any  words  from  which  it  can  be 

(e)  Earl  of  Stqjgbrd  v.  BvekUy,       (k)  Compart  v.  Compart^  3  Bro. 

2  Ves.  170, 182.  C,  C.  105. 

(g)  MaUhwick  ▼.  Cock^  3  Ves.        (/)  Jerwrise  y.  Silk^  Coop.  62. 
609.  (m)  4  Yes.  440,  where  the  cases 

(A)  Freema/niU  v.   Tc^lor^   15  are  collected  and  discussed ;   see 

Ves.  365.  also  Pierpoint  v.  Lord  Chenejf^  1 

(0  Hume  v.  RtmdeU^  2  S.  &  S.  P.  W.  488,  and  Mr.  Cox's  note  to 

174.  Butler  v.  Duneomb^  Ibid.  453. 

s 
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fairly  inferred  that  it  was  not  intended  to  charge  a  reversion- 
ary term  with  raising  portions  in  that  manner,  which  must 
bring  infinite  inconvenience  upon  the  reversioner ;  and  that  if 
upon  the  context  of  the  settlement  any  thing  can  be  collect- 
ed by  which  it  may  appear  that  it  could  not  be  the  intention 
of  the  parties  to  raise  them  in  that  way,  the  Court  has  been 
extremely  eager  to  lay  hold  of  it.  Upon  this  principle,  in  the 
case  before  him,  when  the  term  fell  into  possession,  and  the 
portion  was  raised.  Lord  Alvanley  refused  to  charge  the  dif- 
ference between  the  sum  which  had  been  annually  allowed 
by  the  infant's  grandfather  for  her  maintenance,  and  the 
sum  actually  charged. 

Lord  Eldon,  however,  in  a  subsequent  case  (n),  after  ad- 
verting to  the  opinion  of  Lord  Alvanley,  declared  the  true 
rule  to  be  as  stated  by  Lord  Talbot  (o),  that  the  raising  or 
not  raising  must  depend  upon  the  particular  provisions  of 
the  trust,  and  the  intention  of  the  instrument.  He  did  not 
think  the  Court  ought  to  be  eager  to  lay  hold  of  circum- 
stances, but  that  it  ought  to  hold  an  equal  mind  when  con- 
struing the  instrument,  and  that  very  small  grounds,  or  such 
as  do  not  sufSciently  denote  the  intention,  ought  not  to  be 
relied  on, 

(n)  Codrinffton  v.  Lord  Fol^^  6  Ve«.  MO. 
(o)  Ca.  t(^rop.  Talb.  32. 


250 


CHAPTER  XXIII. 


TKANSACnONS  BETWEEN   GUARDIAN   AND   WARD. 

ThEEE  are  certain  role,  by  which  Court,  of  Equity  are 
guided  in  the  management  and  superintendence  of  infants' 
estates,  and  which  they  require  all  guardians  to  adopt.  These 
roles  will  be  considered  hereafter;  at  present  it  is  necessary 
to  state  a  few  principles  directly  affecting  those  transactions 
which  may  take  place  between  guardian  and  ward. 
It  has  already  been  stated  (a),  that  an  infant^  even  during  How  account 

may  be  obtain* 

minority,  may,  by  prochein^my,  call  his  guardian  to  ac-  ed. 
ooimt;  and  that  those  guardians  and  receivers  who  are  on 
the  footing  of  officers  of  the  Court,  are  obliged  to  account 
on  application  by  petition,  or  motion.  It  is  also  settled  {b)  AgaioBt  whom, 
that  where  any  person,  whether  a  parent  or  a  stranger^  en- 
ters upon  an  infant's  estate,  and  continues  in  possession, 
equity  considers  him  as  guardian,  and  will  decree  an  account 
to  be  carried  on  after  the  infancy,  unless  the  infant  after 
coming  of  age  has  waived  such  accounts. 

A  guardian  must  not  make  profit  by  the  infant's  estate  in 
any  way. 

In  a  certain  case  (c)  the  guardian  being  bound  by  recog-  where  interest 
nizanoe  to  account  annually,  had  retained  balances  of  money 
in  faiB  hands,  and  he  was  charged  with  interest  upon  the  ba- 


(a)  SuprOf  pp.  40y  106.  (c)  Dawson  v.  Masgty,  I  Ba.  & 

lb)  Morgan  v.  Morgan^  1  Atk.    B.  230. 
489. 
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Purchase  of  in- 
fant's estate  set 
aside. 


Gaardlan  may 
buy  estate  of 
infant  on  ma- 
jority. 


Transactions 
between  guar- 
dian and  ward 
viewed  with 
jealousy. 


lances^  although  it  was  alleged  that  they  had  lain  at  his 
banker's^  and  had  produced  no  interest. 

If  a  guardian  buys  up  the  incumbrances  upon  his  ward's 
estate  at  an  under-value^  he  must  not  charge  the  ward  with 
more  than  he  paid  {d). 

In  an  Irish  case  {e),  under  a  decree  for  a  sale  of  a  compe- 
tent part  of  certain  leasehold  interests,  the  property  of  a 
minor,  (partly  held  for  lives  and  partly  chattel,)  the  person 
who  acted  as  receiver  of  the  estate,  and  appeared  in  the  cause 
as  guardian  to  the  minor,  purchased  a  lease  for  lives.  The 
sale  (although  for  full  value)  was  decreed  fraudulent  and 
void,  as  it  was  wholly  unnecessary,  there  being  funds  avail- 
able for  the  same  purposes  to  which  the  purchase-money  was 
to  be  applied ;  and  the  purchaser  having  taken  upon  liimaftlf 
to  surrender  the  lease  and  obtain  a  new  one,  the  new  lease 
was  declared  to  be  a  trust  for  the  persons  entitled  to  the  be- 
nefit of  the  former  lease. 

In  the  case  of  Oldin  v.  Sambotim  {g),  Lord  Hardwicke  ob- 
served, that  it  was  improper  for  a  guardian  to  purchase  his 
ward's  estate  immediately  upon  his  coming  of  age;  but  al- 
though it  has  a  suspicious  look,  yet  if  he  paid  the  full  consi- 
deration, it  is  not  voluntary,  nor  can  it  be  set  aside. 

The  connexion  between  guardian  and  ward  is  so  close,  the 
guardian's  opportunities  of  acquiring  knowledge  of  the  ward's 
property  and  influence  over  his  mind  are  so  many  and  vari- 
ous, that  where  a  man  acts  as  guardian,  or  trustee  in  nature 
of  guardian,  for  an  infant,  the  Court  is  extremely  watchful 
to  prevent  that  person's  taking  any  advantage,  either  by  a 
hasty  and  ill-considered  settlement  of  accounts,  or  by  way  of 
direct  bounty,  immediately  upon  his  ward  or  eestm  que  trust 
coming  of  age,  and  at  the  time  of  settling  the  account,  or  de- 
livering up  the  trust.    This  rule  is  applicable  wherever  the 


{d)  Hmlty  V.  y  2  Ch.  Ca.        («)  Carpy  v.  Cbny.  2  Sch.  &  Lef. 

245.  17a 

{g)  2  Atk.  16. 
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connexion  and  influence  of  guardianship  has  continued^  though  —even  after 

*!•  t    t»         t      3  majority,  if  in- 

the  ward  may  have  been  of  age  for  some  time  before  the  date  fluenoe  conti- 
of  the  transaction.  Undoubtedly  if  after  the  ward  or  cestui 
que  tru$t  comes  of  age^  and  has  been  actually  put  into  pos- 
session of  the  estate^  he  thinks  fit,  when  sui  juris,  and  at 
liberty,  to  grant  a  reward  for  care  and  trouble,  the  Court 
could  never  set  aside  such  a  transaction;  but  the  Court 
guards  against  its  being  done  at  the  very  time  of  accounting 
and  delivering  up  the  estate,  as  the  terms  on  which  the 
guardian  wiU  perform  that  duty;  and  so  far  has  this  vigi- 
lance been  carried,  that  the  relations  of  guardian  and  ward 
are  in  equity  decisive  against  the  validity  of  transactions 
which  between  strangers  could  not  be  impeached;  and  it  is 
scarcely  possible  in  the  course  of  the  connexion  of  guardian 
and  ward,  any  more  than  in  that  of  attorney  and  client,  or 
trustee  and  cestm  que  trust,  that  a  transaction  shall  stand, 
purporting  to  be  bounty  for  the  execution  of  an  antecedent 
duty  (A). 
Where  accounts  were  settled  between  a  guardian  and  his  Where  lettiea, 

account  will  be 

ward  (i),  a  few  months  after  the  latter  came  of  age,  and  were  opened, 
signed  by  her  without  having  been  examined  by  any  one  on 
her  behalf,  and  without  any  delivery  of  vouchers ;  the  ac- 
counts, too,  being  applicable  only  to  a  part  of  the  receipts 
and  expenditure,  and  waived  by  the  guardian's  delivering  in 
a  subsequent  account,  purporting  to  be  an  account  firom  the 
commencement  of  the  guardianship;  the  accounts  settied  be- 
tween the  guardian  and  ward  were  set  aside. 

Where  a  guardian  (A),  after  his  ward  attained  full  age,  con- 
tinued to  manage  the  property  at  the  request  of  the  ward, 
and  before  the  accounts  of  his  receipts  and  payments  during 
the  minority  were  settled;  it  was  held  that  this  was  in  effect 

(A)  See  Buguenin  v.  Basely,  14  (i)  Wyck  v.  PademgUm,  8  Bro. 
Ves. 273;  Denl  v.  BmnsU,  4  M.  &    P.  C.  46. 

C.  269.  (i)  Mdlish  v.  MeUish,  1  S.  &  S. 

138. 
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a  continuance  of  the  guardianship  as  to  property,  and  that 
he  must  account  on  the  same  principle  as  if  th^  had  been 
transactions  during  the  minority. 

Under  these  circumstances^  an  injunction  was  granted^  on 
termSj  to  restrain  the  guardian  from  proceeding  in  an  action 
to  recover  the  balance  claimed  by  him  on  account  of  the 
transactions  after  his  ward  came  of  age. 

A  solicitor,  who  advanced  money  to  an  infant  (l)  for  the 
subsistence  of  himself  and  his  family,  and  acted  as  his  confi- 
dential adviser,  was  held  to  be  in  the  nature  of  a  guardian  to 
him;  and  an  account  settled  between  them  within  a  month 
after  the  infant  came  of  age,  and  without  the  latter  having 
any  assistance,  was  opened,  notwithstanding  the  vouchers 
had  been  delivered  up. 
Where  gift  to         A  man  who  had  lately  come  of  age  executed  (m)  a  convey- 

iruardian  will  «  .  -axx  1.1.JI- 

be  set  aside.  ^^^^  ^f  ^  reversionary  mterest  to  a  person  who  had  been  re- 
ceiver of  his  estate  during  his  minority.  The  deed  was  pre- 
pared by  the  receiver :  it  was  expressed  to  be  executed  in 
consideration  of  a  sum  of  money,  and  it  contained  the  cove- 
nants usually  granted  by  vendor  to  vendee;  but  it  was  in 
fact  a  voluntary  conveyance.  The  grantor  had  no  advice  in 
the  transaction ;  but  no  surprise  or  imposition  was  proved, 
and  on  his  bringing  a  bill  to  have  the  deed  delivered  up,  it 
was  ordered  that  the  defendant  should  execute  a  special  re- 
lease, by  which  the  deed,  though  not  cancelled^  should  be 
put  entirely  on  its  true  footing  of  a  voluntary  deed. 

A  ward  on  coming  of  age  and  settling  accounts,  but  before 
every  thing  had  been  delivered  over  to  him,  directed  (n)  his 
guardian,  for  his  many  kindnesses  and  services,  to  retain  and 
invest  a  large  sum  of  money  in  East  India  Stock  in  the 
guardian's  name,  and  confirmed  the  gift  by  deed.    It  did  not 

(0  Bevett  V.  Harvey  1  S.  &  S.  (»}  Pierse  v.  Waring,  1  P.  W. 

602.  121,  n.,  £d«  Cox;  S.  C.  cited  alao 

(m)  Cra^  v.  Manefidd,  1  Yes.  1  Yes.  380 ;  2  Yes.  250;  Ifylt^  v. 

879.  HyUoHy  2  Yes.  548. 
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appear  that  there  had  been  any  imposition ;  but  after  the 
ward's  death  the  deed  was  set  aside  by  Lord  Hardwicke^  in 
favour  of  his  representatires. 

An  nnde  had  been  (o)  guardian  and  agent  for  his  nephew 
for  many  years^  and  had  become  particularly  acquainted 
with  his  estate.  Soon  after  the  nephew  attained  the  age  of 
twenty-one,  the  uncle  (who  was  childless)  obtained  from  him 
very  beneficial  leases,  partly  upon  an  inducement  held  out, 
that  it  would  be  ultimately  for  the  benefit  of  the  nephew, 
but  without  any  security  for  the  performance  of  such  an  en- 
gagement. The  nephew's  agent  was  not  permitted  by  the 
uncle  to  interfere  in  the  transaction.  The  leases  were  set 
ande  with  costs. 

A  man  of  weak  understanding  came  of  age  (p)  on  the  16th 
of  October,  1779,  and  within  a  fortnight  from  that  time  exe- 
cuted a  lease  of  lands  at  an  inadequate  rent,  in  favour  of  a 
son  of  his  guardian.  He  married  in  1780,  and  died  in  1792, 
but  continued  during  his  life  under  the  original  dominion 
and  control  of  the  guardian  and  his  family.  His  son  came 
of  age  in  1807,  and  filed  a  bill  in  1812  to  have  the  lease  set 
aside.  The  decree  was  in  his  favour,  and  the  length  of  time 
was  held,  under  the  circumstances,  to  be  no  bar  to  his  claim. 

A  guardian  obtained  from  his  ward  (q),  in  1780,  just  after  . 
she  came  of  age,  a  conveyance  of  the  advowson  of  a  rectory 
of  which  he  was  the  incumbent.  The  circumstances  brought 
this  transaction  clearly  within  the  principle  of  the  cases  lately 
stated.  The  relation  of  guardian  and  ward  virtually  conti- 
nued till  1784,  when  the  ward  married  the  guardian's  bro- 
ther, who  was  the  attorney  who  had  prepared  the  deed ;  and 
in  1800,  alEter  the  death  of  the  guardian,  she  and  her  hus- 
band filed  a  bill  to  be  relieved  against  the  conveyance.  Lord 
Eldon,  considering  that  she  had  never  been  a  fi'ee  agent,  and 

(o)  DawBon  v.  Mastyf  1  Ba.  &  (p)  Aylward  v,  Kearney^  2  Ba. 
B.  210.  &  B.  463. 

{q)  Hatch  V.  Hatch,  9  Ves.  292. 
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Person  about 
to  marry  ward, 
protected. 


that  length  of  time  did  not  present  a  great  objection  in  the 
case  of  property  of  that  particular  nature^  ordered  the  instru- 
ment to  be  delivered  up  to  be  cancelled^  but  on  account  of 
the  conduct  of  the  husband  as  pariiceps  criminis,  he  made 
the  order  without  costs. 

This  protection  has  been  extended  to  the  case  of  a  person 
about  to  marry  a  ward. 

Where  there  had  been  (r)  a  covenant  in  articles  delibe- 
rately entered  into  before  marriage,  that  the  intended  hus- 
band  should  within  two  days  after  the  marriage  release  to 
the  mother  and  guardian  all  accounts  of  the  mesne  profits  of 
her  daughter's  estate.  Lord  Cowper  set  aside  the  covenant, 
as  having  been  extracted  from  the  husband  by  one  who  had  a 
power  over  the  young  lady,  which  ought  not  to  have  been 
made  use  of  in  that  manner,  and  as  tending  to  encourage 
guardians  to  sell  infants  under  their  wardship. 


(r)  Duke  of  HamUkm  v.  Lord  Mohun^  1  P.  W.  118. 


I. 

IIUOHES 

9. 


APPENDIX  I. 
HUGHES  V.  SC1ENCE-20M  March,  1740(a). 

(6  HILL,  MSS.  8)  (6). 

JlIuGHES,  the  infant's  father,  dying  intestate,  his  personal  estate, 
which  was  very  considerable,  came  to  the  mother  and  infant.  After, 
the  mother  likewise  died,  and  bequeathed  her  share  to  the  bfant,  in  Sciencb. 
case  she  attained  twenty-one,  and  made  the  defendant.  Science,  her 
executor  and  trustee  for  the  infant;  his  wife,  who  kept  a  boarding- 
school,  having  the  infant  under  her  care.  Sometime  after,  Hughes, 
the  infant's  uncle,  apprehending  that  Science  had  embezzled  and 
wasted  great  part  of  the  infant's  effects,  brought  his  bill  in  equity 
against  him  for  an  account.  Science,  making  sereral  applications 
for  time  to  answer,  and  still  neglecting  to  put  one  in,  was  at  last 
served  with  a  subpcena,  and  upon  that  he  alleged  in  excuse  that  he 
would  consult  the  defendant,  Mitchell,  a  barrister  at  law,  (and  jus- 
tice of  peace,)  what  answer  to  make.  Soon  after,  he  and  Mitchell 
go  together  to  Doctors'  Commons,  and  Mitchell  procures  himself  to 
be  admitted  guardian  or  curator  in  the  Spiritual  Court,  to  consent 
to  the  marriage  of  the  infant  to  the  defendant.  Science,  and /or  all 
other  purposes  of  the  law  ;  and  accordingly  a  license  was  granted, 
and  a  marriage  had,  the  infant  being  at  the  time  about  sixteen,  and 
Science,  the  husband,  sixty. 

Upon  which  Hughes,  the  uncle,  now  petitioned  the  Court  against 
Science,  for  marrying  the  infant  after  suit  commenced  in  this  Court, 
without  leave  of  the  Court,  and  likewise  against  Mitchell,  and  Wil- 
liams, the  clergyman,  who  married  them  together,  as  parties  to  the 
contrivance, — that  they  might  stand  committed. 

Lord  Chancellor. — In  all  my  experience,  though  I  have  seen 
several  cases  of  marriage  of  infants  without  leave  of  Court,  yet  I 

(a)  Suprot  p.  74  ;  3  Atk.  601,  S.  C. 
(fi)  In  Lincoln's  Inn  Libraiy. 

T 


Science. 
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..  ''  never  met  with  a  case  attended  with  such  iniquitous  circumstances. 

Hughes  ...  . 

t).  I  could  wish  it  was  in  my  power  to  annul  the  marriage, — but  that 

the  Legislature  might  do  with  the  lady's  consent,  and  I  think  it  a 
matter  very  proper  for  their  interposition.  The  laws  of  the  country 
had  taken  great  care  of  infants,  both  their  persons  and  estates,  and 
particularly  to  prevent  marriages  to  their  disparagement.  For  that 
purpose  it  had  assigned  them  guardians;  and  if  a  stranger  married 
without  the  guardian's  consent,  it  was  considered  a  ravishment  of 
ward^  and  the  party  was  deemed  punishable  by  fine  and  imprison- 
ment; and  so  it  was  if  the  guardian  himself  married  the  infant  to 
another  to  its  disparagement.  And  the  Court  has  originally  exer- 
cised a  superintendent  jurisdiction  over  guardians  in  behalf  of  in- 
fants, to  prevent  abuses  either  in  their  persons  or  estates^  as  well  as 
in  behalf  of  the  Crown  and  inferior  lords,  who  had  formerly  a  great 
interest  in  the  wardship  of  infants.  Afterwards,  indeed,  the  Court 
of  Wards  being  created,  took  the  jurisdiction  out  of  Chancery  for  a 
time;  but  as  soon  as  that. Court  came  to  be  dissolved,  the  juris- 
diction devolved  again  upon  the  Court,  and  infants  have  ever  since 
been  considered  as  under  the  immediate  care  of  Chancery.  When- 
ever a  suit  is  commenced  here  on  their  behalf,  and  even  without 
suit,  the  Court  every  day  appoints  guardians  on  petition;  and  the 
marriage  of  an  infant  to  his  guardian  or  any  other  without  the  con- 
sent of  the  Court,  where  a  suit  is  depending  here  in  behalf  of  the  in- 
fant, has  been  always  treated  and  punished  as  a  contempt,  and  that 
without  regard  even  to  the  quality  or  estate  of  the  party  whom 
the  infant  marries,  as  in  the  Lord  Shaftesbury's  case  (e),  who  was 
married  by  the  contrivance  of  his  mother,  without  consent  of  the 
guardian,  pending  a  suit  in  Chancery  ;  and  though  the  lady  whom 
his  Lordship  married  was  nowise  an  unsuitable  match  for  him  in 
rank  or  fortune,  yet  the  Court,  notwithstanding,  committed  the  par- 
ties, and  ordered  a  sequestration  against  Lady  Shaftesbury,  the  mo- 
ther. So  that  this  is  a  much  stronger  and  plainer  case  for  the  Court 
to  interpose  in,  here  being  both  a  great  disparity  in  fortune  and  in 
age,  and  many  other  circumstances  to  aggravate  the  fact,  for  Science 
was  executor  and  trustee  for  the  infant:  he  had  likewise  the  custody 
of  the  infant's  person,  under  his  wife's  managementy  at  school,  and 
so  in  effect  a  guardian. 

(e)  Supra,  p.  196. 
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In  behalf  of  the  defendant  many  matters  have  been  urged,  bnt  I. 

none  material,     first,  it  is  said  here  was  no  answer  pot  in  bj  Science  ^^ 

in  the  former  canse,  and  till  after  bill  brought  and  answers  put  in,        Scibmcb. 

infants  are  not  considered  as  under  the  direction  of  the  Court;  and 

for  this  a  case  in  Lord  Talbot*s  time  is  cited,  of  a  bill  brought  by 

creditors  against  an  infant,  on  articles  of  agreement,  for  satisfaction 

of  their  debts;  and,  as  the  counsel  states  it,  the  Court  held,  that 

unless  the  defendant  would  consent  to  put  in  his  answer,  the  bill 

alone  could  not  bring  him  before  the  Court.     I  know  nothing  of 

that  case,  but  it  may  perhaps  have  been  so  held,  and  yet  not  on  the 

reason  that  there  was  no  answer  put  in,  but  because  the  bill  brought 

was  not  a  bill  of  a  proper  nature  to  bring  the  infant  before  the 

Court;  for  it  is  not  any  bill  that  is  sufficient  for  that  purpose.    But  What  bill  it 

it  ought  to  be  a  bill  for  the  direction  of  the  Court  in  relation  to  the  bringMinfant 

estate  or  person  of  the  infant,  and  for  his  benefit;  and  that,  I  sup-  ^^^^  ^^ 

Court. 

pose,  was  the  ground  of  that  case;  but  as  to  the  necessity  of  putting 
in  an  answer,  there  is  nothing  in  that  point,  for  an  infant  is  always 
considered  under  the  care  of  the  Court,  if  a  suit  be  depending;  and 
it  may  properly  be  said  to  be  a  /w  pendens,  if  a  bill  be  filed,  though 
no  answer  be  put  in;  and  after  such  bill  filed,  it  is  a  contempt  to 
marry  an  infant  without  the  consent  of  the  Court;  whereas  here  is 
not  only  a  bill  filed,  but  a  subpoena  for  want  of  an  answer. 

Then  it  is  said,  that  Science  applying  for  a  license,  and  MitchelFs 
being  appointed  guardian,  shew  plainly  that  they  are  innocent  in 
fact,  since  they  might  haye  gone  to  the  Fleet  or  elsewhere,  and  have 
been  married  without  any  license  at  all;  that  since  the  Spiritual 
Court  thought  fit  to  grant  him  a  license,  he  might  very  well  think 
he  was  doing  right,  so  that  at  most  he  was  but  misled  by  the  act  of 
the  Court.  Admitting  this  excuse  to  be  true,  it  will  not  do,  be- 
cause it  is  not  material  in  what  manner  the  marriage  was  had,  be^ 
cause  here  is  a  marriage  wiihout  leave  of  Court,  which,  as  I  said 
before,  is  a  contempt  of  Court  without  more.  And  as  to  the  Ec- 
clesiastical Court,  I  think  it  is  a  very  extraordinary  jurisdiction 
which  they  claim,  of  admitting  guardians  in  this  general  manner 
to  answer  all  purposes  of  the  law.  They  have  no  power  to  appoint 
guardians  in  any  case,  except  guardians  ad  litem,  for  the  purpose 
of  carrying  on  suits  there  in  behalf  of  the  infant.  Nor  have 
they  any  jurisdiction  to  grant  marriage  licenses  of  course,  as  they 
have  done  in  this  case.     I  think  these  are  very  unwarrantable  pro- 
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I.  ceedings,  and  that  the  Courts  of  Law  ought  to  grant  prohibitions 

or  informations  in  nature  of  a  quo  tDarranto,  to  shew  by  what 


V. 


Science.  authority  they  exercise  such  a  jurisdiction.  But  however  the  Ec- 
clesiastical Court  may  use  to  grant  licenses  of  course,  yet  it  is 
certain  they  would  never  have  granted  it  here,  had  they  known 
the  circumstances  of  the  case,  and  therefore  it  is  so  far  from 
being  an  excuse,  that  it  is  a  most  gross  contrivance  in  setting  the 

act  of  one  Court  to  elude  the  justice  of  another,  and,  instead  of 
shewing  the  innocence  of  the  parties,  it  proves  that  their  design  was 
concerted,  and  that  they  had  taken  every  step  they  possibly  could 
for  their  security. 

With  regard  to  defendant  Mitchell,  I  think  his  case,  if  possible, 
blacker  than  the  rest,  considering  the  circumstances  in  which  he 
stands  before  the  Court,  as  a  man  in  great  years,  as  a  barrister  at 
law,  and  counsel  likewise  for  the  defendant,  Science,  and  also  as  a 
justice  of  peace.  And  it  was  the  ancient  method,  when  justices  of 
peace  had  been  guilty  of  malpractices,  to  remove  them  from  their 
office,  which,  I  think,  will  be  very  proper  for  me  to  do  in  this  case. 

As  to  Williams,  the  clergyman,  it  does  not  appear  in  the  cause 
that  he  was  at  all  a  party  to  the  contrivance,  and  so  he  has  not  in- 
curred thecensure  of  the  Court;  though  if  he  had  been  privy  to  it, 
the  license  would  not  have  protected  him  any  more  than  the  rest. 

Therefore  I  declare  that  Science  and  Mitchell  have  been  guilty  of 
a  very  high  contempt  of  the  Court,  and  of  a  most  fraudulent  and 
wicked  practice,  in  marrying  the  plaintiff,  being  an  infant  under  the 
care  of  the  Court,  to  the  defendant  Science,  without  the  leave  of  the 
Court;  to  the  great  disparagement  of  the  infant,  with  intent  to  elude 
the  justice  thereof. 

And  I  order  that  the  defendants  Science  and  Mitchell  do  stand 
committed  to  the  prison  of  the  Fleet,  and  that  the  warden  of  the 
Fleet  do  take  care  that  they  be  confined  close  prisoners  within  the 
walls  of  the  said  prison,  without  the  benefit  of  the  rules. 

And  I  do  further  order  that  the  said  Simon  Mitchell  be  removed 
from  his  office  of  justice  of  peace  for  the  county  of  Middlesex,  and 
that  a  writ  of  supersedeas  do  forthwith  issue  for  that  purpose;  and  I  re- 
serve consideration  how  far  and  by  what  legal  method  the  said  Simon 
Mitchell  may  for  his  said  offence  be  degraded  from  being  a  barrister 
at  law,  or  restrained  from  acting  as  such;  and  to  the  end  that  the 
estate  of  the  infant,  the  plamtiff,  may  be  secured  and  forthcoming,  in 
order  to  make  a  settlement  on  the  infant,  or  a  provision  for  her,  I 
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do  order  that  the  defendant  Science  be  lestrained  from  aliening^  j 

transferring,  or  transposing  any  part  of  the  real  and  personal  estate        Huohes 
of  the  infant,  and  from  receiving  any  part  thereof  without  leave  of      science. 
the  Court  till  further  order;  and  that  defendant  Science  do  bring 
before  and  leave  with  the  Master  all  mortgage  bonds  and  other  se- 
cnrities  belonging  to  the  estate  of  the  plaintiff,  the  infant,  upon  oath, 
subject  to  the  further  order  of  the  Court. 


In  re  Bishop. 


APPENDIX  IL 
IN  RE  BISHOP  (rf). 

Reg.  Lib.  1774,  A.,  p.  185 ;  Hil.  15  Geo.  3,  23  Jan.  1775. 

Upon  consideration  this  day  had  of  the  Right  Honourable  the  ,        H- 
Master  of  the  Rolls,  of  the  humble  petition  of  Charles  Bishop, 
setting   forth   that   Frands  Bishop,   Gent.,   the  petitioner's  late 

father,  died  in  the  year ,  leaving  the  petitioner,  his  eldest 

son  and  heir  at  law,  of  the  age  of  seventeen  years  and  upwards, 
possessed  of  considerable  real  and  personal  estate,  and  also  leaving 
five  other  children.  That  the  petitioner's  said  late  father,  a  short 
time  before  his  deaths  made  his  will,  and  appointed  Elizabeth,  his 
widow,  the  petitioner's  mother,  sole  executrix  thereof;  but  appointed 
no  person  testamentary  guardian  to  the  petitioner.  That  the  peti- 
tioner, on  the  death  of  his  said  father,  became  possessed  as  tenant 
in  tail,  under  the  settlement  made  on  the  marriage  of  lus  said  father 
and  mother,  to  allhis  real  estates,  and  also  to  the  remainder  in  fee. 
That  the  petitioner  is  desirous  that  his  grandfather  may  be  his 
guardian. 

It  is  therefore  ordered,  that  it  may  be  referred  to  Mr.  Holford, 
one  of  the  Masters  of  this  Court,  to  approve  of  a  proper  person  to 
be  appointed  guardian  of  the  person  and  estate  of  the  petitioner, 
and  that  all  parties  concerned  have  notice  to  attend  the  said  Master; 
and  the  said  Master  is  to  state  to  the  Court  what  relations  the 
infant  has,  and  on  what  evidence  or  ground  he  approves  of  any  particu- 

(d)  Supra,  p.  124. 
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II.  lar  person  to  be  such  guardian;  and  afler  the  said  Master  shall  hare 

N  RE  I5IIBOP.  jjj^jg  jjjg  report,  such  farther  order  shall  be  made  as  shall  be  just. 

Upon  opening  of  the  matter  this  present  day  (e)  unto  the  Right 
Honourable  the  Lord  High  Chancellor  of  Great  Britain,  by  Mr* 
Kenyon>  being  of  counsel  with  Charles  Holland,  Gent.,  it  was  al- 
leged, that,  by  an  order  dated  the  14  th  day  of  February  last,  it  was 
ordered  that  the  report  therein  stated  should  be  confirmed,  and  that 
the  said  Charles  Holland,  the  grandfather  of  the  said  Charles 
Bishop,  should  be  appointed  guardian  to  his  person  and  estate. 

That  it  appears,  by  the  affidavit  of  the  said  Charles  Holland  and 
William  Waddington,  that  the  said  Charles  Holland  haying  been 
appointed  guardian  of  the  said  Charles  Bishop  as  aforesaid,  had 
agreed  with  Elizabeth  Bishop,  mother  of  the  said  Charles  Bishop, 
to  have  her  son  at  home,  and  that  he  would  call  on  her  at  Brailes,  in 
the  county  of  Warwick,  in  his  return  from  London,  where  he  [t.  e. 
the  infant]  and  the  said  Elizabeth  Bishop  then  were,  and  that  he 
would  then  take  the  said  Charles  Bishop  home  with  him  into 
Shropshire,  and  take  him  clerk,  or  put  him  to  some  other  proper 
business;  and  that  he  did  accordingly  call  at  Brailes  in  his  way  to 
Shropshire,  but  was  there  then  told  that  the  said  Charles  Bishop 
had  been  taken  by,  or  was  gone  a  day  or  two  before  away  with, 
Mr.  John  Ball,  a  reputed  Catholic  Priest,  and  his  said  mother  (who 
is  a  Roman  Catholic  also);  and  that  he,  the  said  Charles  Holland, 
had  not  since  heard  of  him,  the  said  Charles  Bishop,  but  that  he 
was  gone  beyond  sea,  though  he  had  done  all  in  his  power  to  find 
him  out,  or  his  place  of  residence,  but  to  no  purpose;  though  he, 
the  said  Ball,  had  since  sent  to  him,  the  said  Charles  Holland,  and 
acknowledged  his  taking  the  said  Charles  Bishop  away  in  company 
with  his  mother,  but  refased  to  tell  to  what  place  or  where  he,  the 
said  Charles  Bishop,  then  was,  under  a  pretence  of  ignorance,  but 
said  he  believed  beyond  sea;  and  that  he,  the  said  Charles  Holland, 
believed  that  the  said  Elizabeth  Bishop,  by  the  advice  of  the  said 
John  Ball,  had  carried  him  away  and  deposited  him  in  some  Popish 
place  in  this  kingdom  or  abroad,  without  the  knowledge,  consent, 
or  permission  of  him,  the  said  Charles  Holland,  and  to  prevent  his 
having  the  custody  of  the  said  Charles  Bishop's  person.   And  there- 
fore it  was>prayed,  that  the  said  John  Ball  may  produce  the  said 
infant,  and  may  stand  committed  to  his  Majesty's  prison  of  the 
Fleet  for  conveying  him  away  and  secreting  him. 

(tf)  Reg.  Lib.  1774,  A.,  p.  461;  Trin.  15  Geo.  3,  19  Jnne,  1775. 
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Whorenpon,  and  upon  hearing  the  said  order,  dated  the  14th  day  if. 

of  February  last,  and  the  said  affidavit  of  the  said  Charles  Holland    ^^  *"  Bishop. 
and  William  Waddington,  read,  and  of  what  was  alleged  by  the 
counsel  for  the  said  Charles  Holland, 

His  Lordship  doth  order,  that  the  said  John  Ball,  upon  having 
four  days'  personal  notice  hereof,  do  produce  and  leave  the  said 
Charles  Bishop,  the  infant,  with  the  said  Charles  Holland,  his  guar- 
dian, on  or  before  the  first  seal  after  this  Term;  or,  in  default 
thereof,  that  the  said  John  Ball  do  stand  committed  to  his  Majesty's 
prison  of  the  Fleet. 
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MOOR  V.  LACY, 

Lincoln'-s  Inn  Hajll — IIM  Jpril,  1746. 

(U  HILL,  MSS.  334.) 

X  HE  bill  in  this  case  was  brought  by  the  plaintiff,  as  devisee  of  III. 

one  Mary  Bone,  who  was  the  posthumous  daughter  of  David  Bone,      °^    '*    ^^^' 
for  an  account  of  the  rents  and  profits  of  her  estate  received  by  the   coaitof  E  a'tv 
defendant,  who  had  married  the  testatrix's  mother,  and  who  had  gof*  by  in  ftp- 
maintained  the  testatrix  for  about  twenty  years  during  her  infancy;    ^t'l  mainl- 
and by  the  decree  an  account  was  directed  to  be  taken,  and  the  °*°^®* 
Master  was  to  see  what  was  fit  to  be  allowed  for  the  infant's  main- 
tenance during  her  minority.     The  account  was  taken  accordingly; 
and  as  to  the  maintenance,  it  appeared  that  the  rents  of  the  infant's 
estate  amounted  to  175/.  a-year,  subject  to  a  clear  rent-charge  of 
50/.  a-year :  that  there  was  timber  of  considerable  value  on  the  es- 
tate, and  that  the  estate,  since  the  death  of  the  testatrix,  had  been 
sold  for  5,600/.;  and  the  Master  by  his  report  allowed  several  gross 
yearly  sums  for  the  infantas  maintenance,  increasing  from  time  to 
time  during  the  minority,  viz.: — 

For  the  first-four  years,  30/.  a-year; 

In  the  next  three  years,  35/.  a-year; 

In  the  next  year,  40/.; 

For  the  next  fiye  years,  50/.  a-year; 
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III.  For  the  next  year,  60/.; 

Moor  ».  Lact.        p^^  ^j^^  ^^^^  ^^^  ^^^^^^  7^^  ^^y^^^.. 

For  the  next  two  years,  80/.  a-year; 
and  for  the  remainder  of  the  time — the  whole  of  the  rents  and  pro- 
fits received  hy  the  defendant. 

To  this  report  the  defendant  took  several  exceptions:  First,  that 
he  had  kept  exact  accounts  of  what  he  had  expended  in  the  infant's 
maintenance,  and  that  the  Master  ought  to  have  allowed  the  parti- 
culars thereof. 

In  support  of  this  exception  it  was  argued,  that  the  annual  income 
of  the  estate  ought  not  to  he  a  determinate  measure  for  the  qiuui- 
tum  of  the  maintenance:  That  in  the  present  case,  though  more 
was  expended  in  some  years  than  the  amount  of  the  income,  yet  in 
other  years  there  were  great  savings,  and  such  exceedings  were 
spent  out  of  the  savings. 

That  the  Master  had  gone  upon  a  mistaken  ground  in  allowing 
gross  annual  sums  for  the  maintenance.  For  it  is  the  usage  of  the 
Court  to  make  such  allowance  for  maintenance  before  the  mainte- 
nance had,  for  there  the  uncertainty  of  the  thing  requires  it;  and 
even  in  such  cases  a  liberal  allowance,  suitable  to  the  degree,  quality, 
and  estate  of  the  infant,  is  always  allowed.  But  where  the  question 
upon  the  allowance  arises  expostfacto^  it  is  different,  for  then  there 
is  a  clear  and  certain  rule  to  go  by — to  allow  what  shall  appear  to 
have  been  properly  expended  by  the  guardian:  That  the  rule  of  the 
civil  law  is,  that  the  curator,  who  is  considered  as  acting  for  the 
good  of  the  infant,  should  be  allowed  his  whole  expenses,  so  as  they 
appear  reasonable,  and  not  to  exceed  the  income  of  the  estate:  That 
the  civil  law  supposes  mutual  engagements  between  the  curator  and 
the  infant;  on  the  one  hand,  that  the  curator  should  use  all  reason- 
able diligence  in  taking  care  of  the  infant  and  his  estate;  and  on  the 
other  hand,  that  he  should  be  repaid  all  his  disbursements  :  That 
in  the  present  case,  here  appears  to  have  been  no  misbehaviour  in 
the  defendant:  That  he  has  accounted  fairly  for  what  he  has  re- 
ceived, and  therefore  ought  to  be  favoured:  That  the  worst  that  can 
be  said  is,  that  he  has  been  too  kind  to  the  infant,  in  having  spent 
more  upon  her  than  he  ought. 
A  gross  sum  al-       LoRD  Hardwicke,  Chancellor. — The  general  rule  of  the  Court 

wavs  &1I0WCQ 

whether  for  past  '^^  cases  of  this  kind,  whether  in  the  consideration  of  future  or  past 
or  future  maintenaiice,  b,  to  allow  a  gross  annual  sum  proportioned  to  the 

maintenance.  °  r     r 
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age  and  quality  of  the  infant,  and  quantum  of  the  estate,  not  laying  HI. 

-  ...      1  Moor  p.  Lacy. 

down  any  stnct  rule. 

The  reason  as  to  future  maintenance  is  obvious,  and  the  reason  is 
plain  too  as  to  past  maintenance,  arising  from  the  great  expense  it 
might  be  to  the  infant's  estate  to  take  a  particular  account  of  the 
maintenance;  and  there  is  another  reason  which  may  have  weight 
too;  which  is,  that  it  is  a  rule  in  taking  accounts  in  this  Court,  to 
allow  the  party  accounting  all  sums  claimed  as  laid  out  under  40«., 
upon  no  other  evidence  than  his  own  oath.  To  say  then  that  a 
guardian  should  be  permitted  to  pass  an  account  of  his  maintenance 
of  the  infant,  would  be  in  effect  to  say  he  should  be  allowed  what  he 
would  please  to  swear  to,  for  the  particulars  of  such  account  must 
in  their  nature  be  mostly  under  40«. 

And  though  in  the  present  case  it  is  said  that  this  guardian  has  How  the  rule  of 
kept  a  particular  account,  yet  how  is  that  verified?  A  book  is  pro-  Courtof  Eq^iy 
dnoed,  but  it  does  not  appear  to  be  a  book  of  daily  expenses,  but  an  of  allowing  an 

.  1      i*  it  •         «  1  »        accountant  aU 

account  appeanng  upon  the  face  of  it  to  be  made  up  at  once,  and  it  sums  under 
does  not  appear  from  what  the  account  is  formed.     It  is  possible  ^^  "JJJJ*  ^^^ 
things  might  be  thrown  in  to  make  up  the  balance;  and  in  the  de-  be  understood, 
fendant's  affidavit  to  claim  the  allowance  of  sums  under  40«.,  he 
speaks  only  to  his  belief.    But  the  rule  of  the  Court  as  to  this  is, 
that  the  affidavit  must  be  positive,  and  not  to  depend  on  belief. 

But  upon  the  whole  I  think  that  the  Master  in  some  of  the  years 
has  been  rather  too  strait,  and  therefore  I  shall  direct  £275  to  be 
added  to  the  whole  amount  of  his  allowance  for  the  maintenance, 
which  upon  the  whole  will  be  about  two-thirds  of  the  income  of  the 
estate. 

The  next  exception  was,  for  that  the  Master  had  not  allowed  to  Where  gross 
the  defendant  several  sums  of  money  mentioned  in  the  exception,  maintenance, 
amounting  to  about  20/.,  paid  for  physic  and  doctors'  fees  on  ac-  7.^*'^u'n"Y" 
count  of  the  in&nt  for  the  whole  twenty  years.  be  allowed  ex. 

But  Lord  ChanceUor  overruled  this  exception,  for  that  here  did  Sj^r^'f^ran^" 
not  appear  to  be  any  extraordinary  illness  to  entitle  the  guardian  to  pbysic:— 
a  particular  allowance  for  it;  and  said  that  these  expenses  are  to  be 
considered  as  included  in  the  general  allowance  for  the  maintenance. 

Another  exception  was,  for  that  the  Master  had  not  allowed  the 
defendant  several  sums  of  money  paid  by  him  for  several  things 
mentioned  in  the  exception  to  have  been  bought  for  the  infant's 
use. 

u 


APPENDIX. 


III. 
Moor  v.  Lacy. 

—whether  for 
things  of  orna- 
ment or  plea- 
sure, or  for 
books : 


— whether  for 
pocket  money. 


And  some  of  these  particulars  Lord  Chancellor  allowed,  as  money 
paid  for  a  silver  snnff-box,  for  a  gold  watch,  for  a  pair  of  diamond 
ear-rings,  &c.,  for  he  said  that  such  things  might  be  considered  as 
proper  ornaments  for  her  person;  and  he  allowed  Hkewise  money 
paid  for  a  spinnet,  a  pad,  &c.,  but  disallowed  seyeral  small  items 
for  hooks,  &c.,  which  he  said  ought  to  fall  within  the  general  allow- 
ance for  maintenance;  and  said,  it  was  never  known,  where  a  general 
sum  was  allowed  for  the  maintenance  of  a  young  gentleman,  that  the 
guardian  should  be  allowed  a  charge  for  books,  for  it  is  part  of  the 
allowance  for  his  education. 

Another  exception  was,  for  that  the  Master  had  not  allowed  to 
the  defendant  several  sums  mentioned  in  the  exception  to  have  been 
paid  by  the  defendant  to  the  infant.  These  sums  were  several 
small  sums,  that  appeared,  from  the  nature  of  them,  to  have  been 
paid  to  the  infant  from  time  to  time  for  pocket  money. 

To  support  this  exception,  defendant  would  have  produced  a  book 
proved  to  be  of  the  infant's  own  handwriting,  wherein  all  these 
sums  were  set  down  to  be  received  by  her. 

But  Lord  Chancellor  overruled  the  exception,  saying  that  such 
sums  for  pocket  money  ought  to  be  considered  as  allowed  in  the 
general  allowance  made  for  the  maintenance. 
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ABDUCTION.— iSs0  Ovfencbs  ooniibctsd  with  Marriage. 

ACCESS, 

of  parents  to  child  in  other  custody,  199. 

of  mother  to  child  in  other  custody,  121, 160, 161, 169. 

where  there  are  religious  differences,  123, 127. 
of  mother  to  illegitimate  child,  120. 
of  iriends  to  child,  120, 121. 

See  Custody  uttdbr  statittb  2  4r  3  Vict.  0.  64. 
ACCOUNT. 

guardian  not  to  meddle  where  he  cannot  render,  32. 
action  of,  against  guardian  in  socage,  38. 

in  what  capacity  any  one  is  liable  to,  38,  39,  64. 
how  taken,  where  woman  guardian  in  socage  marries,  39. 
mode  of  taking,  in  garelkind,  44. 
bill  in  equity  for,  40, 117 ;  103,  n. 
how  it  may  be  obtained  from  guardian  or  receiyer,  106. 
See  Rroooiosancb. 

ADVANCEMENT.— ^«5C  Maintenance. 
ADVOWSON. 

guardian  in  chiyaliy  might  present,  3. 

wardship  of,  could  not  be  granted  without  deed,  10. 

cannot  be  accounted  for,  32. 

rights  and  duties  of  guardian  as  to,  32,  33,  34,  36. 

AGE, 

of  majority,  1. 

by  the  custom  of  Kent,  44. 
of  consent  to  marriage,  108. 
See  Guardian. 

B. 
BANKRUPTCY. 

testamentary  guardian  superseded  on,  129. 

u2 
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C. 

CAVEAT.— A^^e  Marriage. 
CHILD, 

powers  of  father  with  regard  to,  11,  53,  20,  25,  61,  62. 

of  mother,  20,  52,  60,  66,  67. 
and  father,  interference  between,  135, 142. 
who  may  appoint  guardians  for,  83. 
maintenance  on  legacy  to,  234. 

See  Access  ;  Father  ;  Habeas  Corpus  ;  Illeottim atb  Child. 

CHILD  STEALING.— .a»  Habeas  Corpus. 

CHIVALRY.— /Sfec  Guardian. 

COMMITMENT.— /Sfee  Contempt. 

COMPENSATION. 

rule  of,  in  allowing  maintenance,  225. 
See  Maintenance. 

CONSENT.— ^ee  Marriage, 

CONTEMPT, 

of  Court  of  OrphanSy  51. 

of  Court  of  Chancery,  124,  132, 194,  204. 

See  Marriage  of  Ward  of  Court;  Sbttlembnt  on  Marriage 
OF  Ward  of  Court. 

COPYHOLDS. 

may  be  surrendered  to  guardian  in  socage  of  the  manor,  30. 
escheating,  may  be  regranted  by  him,  30. 
See  Guardian  bt  Custom  ;  Manor. 

CUSTODY  OF  INFANTS  UNDER  2  &  3  VICT.  c.  54. 

judges  in  equity  may  make  order  on  petition  for  access  of  mothers 
to  infants;  and  if  under  seyen,  for  their  delivery  to  mothers  till 
that  age,  164. 

affidavits  to  be  received,  and  parties  deposing  fiedsely  guUty  of  per- 
jury, 165. 

orders  enforced  by  process  of  contempt,  165. 

no  mother  against  whom  adultery  has  been  established,  entitled  to 
order,  165. 

cases  under  the  act;  application  of  mother  refused,  165. 

Vice-Chancellor  has  jurisdiction,  166. 

discussion  as  to  the  principle  of  the  act,  166. 

CUSTOM.—^  Guardian  by  Custom. 


D. 


DISSENTER.—^  Rbugion. 
DOWER, 

could  be  assigned  by  guardian  in  chivalry,  37. 

but  not  by  guardian  in  socage,  37. 
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E. 


ELECTION.— iiS;^^  Guardian  by  Election. 

ESTATE, 

what,  drew  wardship  in  chivalry,  13. 

in  socage,  19. 
guardian  of,  where  appointed  by  Court  of  Equity,  106. 

EXCEPTIONS, 

to  report  on  guardian,  107. 

maintenance,  216. 

EXECUTOR 

and  guardian,  cannot  retain  infant's  money,  118. 


F. 

FATHER, 

was  guardian  by  nature  of  his  heir-apparent,  11,  53, 

guardian  in  socage,  20,  26. 

not  guardian  by  nature  of  younger  son  in  Borough-English,  63. 

where  guardianship  by  nature  and  in  chivalry  concurred  in  him,  54. 

where  guardianship  by  nature  and  in  socage  concurred  in  him,  54. 

his  present  guardianship  by  nature  and  by  nurture,  61. 

power  as  to  child's  person,  62. 

whether  he  may  receive  rents  of  child's  estate,  63. 

appointment  of  guardians  by,  at  common  law,  68. 

under,  4  &  5  P.  &  M.  c.  8,  80. 

how  he  may  appoint  guardians,  83. 

how,  if  he  is  under  age,  83. 

informal  nomination  of  guardian  by,  110. 

weight  attached  to  his  wishes,  122, 126. 

how  hi  he  can  afiect  religion  of  child  after  his  death,  122,  126. 

under  what  restrictions  he  is  allowed  to  carry  in£uits  out  of  the  juris- 
diction, 130. 
W^ere  guardian  is  appointed  in  his  lifiUme  by  a  sirangery  135. 

devise  of  guardianship  by  stranger,  void,  135. 

father's  acquiescence  may  give  validity,  135. 

he  must  not  receive  gift  without  complying,  135. 

what  amounts  to  election,  135. 

must  not  interrupt  education  sanctioned  by  him,  136. 

where  legacy  conditional,  must  undertake  not  to  interfere,  136. 

having  consented,  cannot  take  back  the  children,  136. 

nor  dispute  report  of  consent,  137. 

consent  cannot  be  revoked,  137* 

the  Court  will  take  care  that  children  are  properly  educated,  138. 

where  the  Court  will  not  order  the  children  to  be  restored  without 
suit,  139. 

may  refuse  to  part  with  his  child,  141. 
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FATHER,  (continued). 

though  child  thereby  loses  benefit,  141. 

but  Court  sees  its  wards  properly  educated,  141. 

Interference  on  the  ground  of  his  character^  142. 
principle  of  the  jurisdiction,  142. 

1.  Father  insolvent,  142. 

maintenance  paid  to  him,  143. 

in  what  case  children  taken  from  him,  143. 

receiyer  and  guardian  appointed,  143. 

the  same  by  consent,  143. 

receiver  and  guardian  appointed ;  the  former  on  petition  without  suit, 

143. 
nature  of  the  guardianship,  144. 
desertion  by  fiather,  144. 
guardian  on  petition  without  suit,  144. 
desertion,  144. 

threat  to  convey  abroad,  144. 

guardian ;  injunction  to  restrain  father  from  interfering,  144. 
guardian  and  injunction  against  £Either,  145. 
children  taken  from  both  parents,  145. 

2.  Father  not  insolvent,  146. 

maintenance  not  ordered  out  of  infimt's  property,  146. 
but  if  in&nt  is  in  danger  frx>m  him,  146. 

maintenance  and  education  is  provided,  146. 

and  child  removed  from  him,  146. 
restrained  from  taking  child  abroad,  146. 
cruelty,  147. 

guardian  and  maintenance  ordered,  147. 
irreligion  and  immorality,  147. 
injunction  agcdnst  him,  147* 
scheme  for  maintenanoe  and  custody,  147. 
pecuniary  considerations  disregarded,  148. 
his  residence  abroad,  148. 

how  £u:  his  adultery  is  ground  of  interference,  150. 
what  access  allowed  to  mother,  150. 
his  remedies  for  abduction  of  heir,  53 

of  younger  children,  55. 
his  remedy  on  habeas  corpus — see  Habeas  Coepus. 
guardian  for  nurture,  has  action  of  trespass  for  abduction,  60. 
putativsy  of  illeffiUmate  ehild^  has  not  the  legal  right  of  guardianship, 

67. 
may  take  it  from  the  parish  and  provide  for  it,  67. 
abduction  of  child  residing  with  him  was  within  4  &  5  P.  &  M.  c.  8, 

80. 
could  not  devise  the  custody  within  that  statute,  80. 
what  effect  will  be  given  by  Courts  of  Equity  to  his  nomination,  109. 
where  he  wiU  be  appointed  guardian  of  child,  110. 
where  child  will  be  taken  frY>m  him  on  habeas  corpus,  161. 
person  claiming  to  be,  not  liable  to  penalties  for  child  stealing,  163. 
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FORFEITURE. 

by  guardian  in  chivalry,  11. 
in  socage,  25. 
by  custom,  47. 


G. 

GAV£LKIND.--^S;!0  Guardian  by  Custom. 

GRANDFATHER, 

where  guardian  in  socage,  20,  23. 
where  he  was  guardian  by  nature,  53. 
appointed  guardian  by  Court,  113. 
cannot  be  guardian  for  nurture,  60. 

GRANDMOTHER, 

where  she  is  guardian  in  socage,  20. 

excluded  where  poadbility  of  descent,  23. 

where  she  could  be  guardian  by  nature,  53. 

cannot  be  guardian  for  nurture,  60. 

appointed  guardian  by  Court  in' preference  to  uncle,  112. 

GUARDIAN— IN  CHIVALRY, 
origin  of  the  office,  2. 

where  land  held  of  single  lord  descended  to  unmarried  male  infant,  2. 
rights  of  guardian,  3. 
his  duties,  3. 

right  to  sell  marriage  of  ward,  3. 
where  the  guardian  could  claim  value  of  marriage,  3. 
where  he  had  the  double  value,  3. 
consequences  of  marriage  by  lord,  4. 
penalties  for  ravishment  of  ward,  4. 
what  constituted  ravishment^  5. 

consequences  to  the  ward  of  marriage  without  consent,  5. 
where  the  heir  was  married  and  above  fourteen,  5. 
where  under  fourteen,  5. 
the  lord's  remedy  for  the  value,  6. 
ages  of  female,  6. 
where  land  held  of  one  lord  descended  to  unmarried  female  under 

fourteen,  6. 
rights  of  lord,  6. 
two  years  added,  6. 
rights  of  lord  as  to  marriage,  6. 
his  remedies  for  the  value,  7. 
remedies  for  ravishment,  7. 
heir-female  married — ^rights  of  lord,  7. 
no  wardship  where  she  was  fourteen,  7. 
nature  of  the  two  years'  possession,  7. 
co-heiresses,  7. 
ward,  because  of  ward,  7. 
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GUARDIAN— IN  CHIVALRY,  (continued).     - 
lands  held  of  several  lords,  8. 
coming  from  same  ancestor  at  same  time,  8, 
priority,  8. 

from  different  ancestors  at  the  same  time,  8. 

at  different  times,  8. 
where  there  was  equality  of  tenure,  8. 
where  lands  held  in  capite,  and  lands  held  of  snhjects,  8. 
prerogative  wardship,  8. 
where  lands  held  tU  de  Jumore^  9. 
rights  of  female  at  fourteen,  9. 

where  lands  by  knight's  service  and  in  socage  from  the  same  an- 
cestor, 9. 

where  from  different  ancestors,  9. 
customary  wardship  of  heir  in  socage,  9. 
wardship  a  chattel  in  the  lord,  9. 
it  could  not  be  divested,  10. 
wardship  was  saleable,  10. 

of  advowson  could  not  be  granted  without  deed,  10. 
guardian  in  right  and  guardian  in  deed,  10. 
effect  of  granting  wardship  of  female  under  fourteen,  10. 
where  two  years  waived,  10. 
guardian  by  nature,  11. 
consequences  of  the  heir  being  knighted,  11. 
causes  of  forfeiture,  11. 
disparagement,  what  constituted,  11. 

its  consequences,  11. 
age  under  which  heir-male  could  be  disparaged,  12. 
heir-female,  12. 
waste,  12. 
alienation,  13. 
outlawry  or  attainder,  13. 

powers  of  Court  of  Chancery,  for  protection  of  wards,  13. 
chattels  of  ward  of  Crown,  13. 
what  estate  drew  wardship,  13. 
modes  of  evading  it,  14. 
checked  by  statute  of  Marlbridge,  16. 
evasion  by  uses,  16r 
checked  by  stat.  4  Hen.  VII.  15. 
the  statute  of  uses  aimed  at  evasion  of  wardship,  16. 

of  wills  and  wardships,  16. 
effect  of  these  statutes,  16. 
jurisdiction  of  the  Court  of  Chancery,  16. 

of  the  Court  of  Exchequer,  17. 
court  of  wards  and  liveries,  17. 

its  process,  17. 

the  judges,  17. 

incidental  jurisdiction,  17. 
evil  effects  of  guardianship  in  chivalry,  18. 
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GUARDIAN— IN  CHIVALRY,  (coiiftitwK/}. 
attempts  to  procure  ita  abolition,  18. 
it  is  abolished,  18. 

GUARDIAN— IN  SOCAGE, 
origin  of  the  office,  19. 
fiill  age  of  tenant  in  socage,  19. 

of  what  estate  there  may  be  guardianship  in  socage,  19. 
the  reason,  19. 

whether  it  can  be  of  a  reversion,  20. 
descended  remainder  in  possesnon,  20. 
who  shall  be  guardian  where  land  comes  on  father's  side,  20. 
where  on  both  sides,  20. 
where  two  are  equally  related,  20. 
where  land  giren  to  fiither  in  tail,  21. 
where  given  in  firank-marriage,  21. 
there  must  be  no  possibility  of  descent,  21. 
half-blood  on  side  on  which  lands  come,  excluded,  21. 
coparcener  cannot  be  guardian,  22. 

where  land  purchased  by  an  elder  brother  descends  to  in&nt,  ^tf^ty,  23. 
grandmother  excluded,  where  possibility  of  descent,  23. 
grandfather  not  excluded,  where  remainder  limited  to  him,  23. 
effect  of  limitation  of  remainder  to  guardian,  24. 
the  rule  as  to  guardianship  in  socage  disapproved,  24. 
ward,  because  of  ward,  24. 
who  cannot  be  guardian  in  socage,  24. 
no  forfeiture  to  crown,  26. 
fiither  simply  guardian  in  socage,  25. 
devolution  of  the  office,  25. 
rights  of  husband  of  female  guardian,  25. 
guardianship  formerly  assignable,  25. 
under  what  qualifications,  26. 
not  now  assignable,  26. 
profitable  in  Bracton's  time,  27. 
statute  of  Marlbridge,  27. 
present  duties,  28. 
security  sometimes  required,  28. 
whether  the  office  can  be  refused,  28. 
guardian  has  an  interest  in  the  land,  28. 
is  uremoveable,  28. 
guns  settlement)  28. 
his  possession  is  seisin  of  infimt,  28. 
it  constituted /HMMMfoyvYtfrif,  28. 
guardian  may  enter  on  behalf  of  mtdier  puUfUy  29. 
effect  of  his  entry,  29. 
he  may  avoid  voidable  leases,  30. 

grant  copyholds^  30. 
the  grantee  is  in  by  the  custom,  30. 
guardian  may  regrant  copyholds  escheating,  30. 
may  take  surrender,  30^ 


XVUl  INDEX. 

GUARDIAN— IN  SOCAGE,  {continued). 

takes  charge  of  inheritances  not  lying  in  tenure,  31  • 

the  custody  does  not  extend  to  chattels,  31. 

who  shall  present  to  churches,  32. 

coparceners  of  advowson,  34. 

where  the  guardian  ought  to  disagree,  34. 

guardian  makes  title  in  quare  impedU,  34. 

but  cannot  bring  it,  35. 

rights  of  guardian  as  landlord  after  entry,  35. 

lease  by  guardian  under  corerture,  35. 

duration  of  leases  by  guardian  in  socage,  35. 

guardian  in  socage  cannot  accept  surrender  of  lease,  36. 

effect  of  admitting  his  power  to  make  a  new  lease,  36. 

partition,  37. 

tender  of  mortgage-money,  37. 

he  may  justify  occupation  against  the  heir,  37. 

may  not  assign  dower,  37* 

nor  give  seisin,  37. 

heir  may  enter  at  fourteen,  38. 

and  call  guardian  to  account,  38. 

value  of  marriage,  38. 

no  capias  against  guardian,  38. 

the  heir's  remedy  against  him,  38. 

how  he  must  be  charged,  39. 

how,  where  woman  guardian  in  socage  marries,  39. 

where  stranger  is  chai^ged  as  guardian,  39. 

where  as  bailiff,  39. 

disseisor  not  charged,  40. 

heir's  remedy  by  bill  in  equity,  40. 

guardian  in  possession  liable  for  non-repair  of  bridge,  40. 

how  responsible  for  waste,  40. 

remedies  for  guardian,  40. 

duration  of  the  office,  41. 

how  guardian  charged  for  profits  taken  after  fourteen,  42. 

effect  of  marriage  of  female  ward,  42. 

guardian  holding  after  the  in&nt^s  death,  42. 

guardianship  of  inheritances  not  in  tenure,  42. 

GUARDIAN— BY  CUSTOM, 
1.  Oaveliind. 

who  has  the  office,  44. 
its  objects  and  duration,  44. 
mode  of  accounting,  44. 
duties  of  the  lord,  44. 
his  liabilities,  45. 
practical  nature  of  ihe  office,  45. 
2.  Custom  of  the  manor. 

where  no  special  custom,  who  sbail  be  giiardian,  45. 
how  far  guardian  in  socage  entitled,  45. 
powers  and  duties  of  guardian,  46. 
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GUARDIAN— BY  CUSTOM,  {ctmHnued). 
what  services  he  must  render,  46. 
what  he  cannot  render,  46. 
wardship  only  forfeited  by  waste,  46. 
other  causes  of  forfeiture,  47. 
duration  of  the  office,  47. 
custom  for  lord  to  appoint  guardian,  47. 
hb  rights  and  duties,  47. 
custom  for  lord  to  take  the  profits,  47. 
customs  of  the  manors  of  Stepney  and  Hackney,  48. 
3.  Custom  of  cities  and  boroughs. 
London,  48. 
not  now  in  use,  48. 
general  outlines,  48. 
where  it  arises,  48. 
who  have  the  office,  48. 
its  nature,  49. 
its  duration,  49. 
power  of  court  of  orphans,  49. 
of  chamberlain,  49. 

where  legacy  left  in  another  coimtry,  49. 
court  may  commit  the  guardianship,  49. 
maintenance  or  finding  money,  49. 
interest,  49. 

lands  out  of  London,  49. 
.  where  &ther  lived  out  of  London,  query ^  50. 
the  right  of  the  dty  barred  by  non-claim,  60. 
determination  of  the  wardship,  50. 
proceedings  on  marriage  of  city  orphans,  60. 
reference  for  settlement,  60. 
imprisonment  and  fine  for  eontempti  61. 
for  abduction,  61. 
no  privilege  of  peerage,  61. 

GUARDIAN— BY  NATURE  AND  BY  NURTURE, 
1.  Bifore  sM.  12  Car.  2. 

rights  of  guardian,  62. 

the  office  not  a  chattel,  63. 

father  guardian  of  heir-apparent,  63. 

rights  of  lord  in  chivalry,  63. 

where  land  in  Borough-Kngl  ish,  63. 

remedies  for  fiither,  63. 

where  no  land  in  chivalry,  63. 

who  was  guardian  by  nature,  63. 

mother  prefexred,  63. 

where  infimt  heir-apparent  to  two,  64. 

where  guardianship  by  nature  and  in  chivaby  concurred,  64. 

where  right  of  guardianship  by  nature  and  in  socage  concurred,  64. 

distinction  between  fiither's  rights  in  chivalry  and  in  socage,  64. 

the  office  did  not  extend  to  younger  children,  66. 
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GUARDIAN— BY  NATURE  AND  BY  NURTURE,  (continued). 
collaterals  had  right  of  marriage,  56. 
where  the  guardian  had  remedy  for  marriage,  66. 
discussion  as  to  the  existence  of  the  office,  56. 
nature  of  the  father's  custody,  57. 
no  droitural  action,  57. 
marriage  was  the  hasis  of  the  office,  58. 
whether  it  exists  now,  query^  58. 

2.  For  Nurture, 
where  it  arises,  59. 
who  has  the  office,  60. 
to  what  it  extends,  60. 
relations  to  property,  60. 
duration,  60. 
the  name  improperly  applied,  61. 

3.  Quardianehip  of  the  Father  by  Nature  and  by  Nurture, 
powers  of  fiather  as  to  child's  person,  62. 

over  property,  63. 

whether  he  may  receive  rents  of  son's  estate,  63. 
ancient  modes  of  accounting,  64. 
indefiniteness  of  other's  power,  65. 

4.  Guardianship  of  the  Mother  by  Nature  and  by  Nurture, 
where  it  takes  place,  65. 

duration,  66. 

5.  CSutody  of  Pauper  and  of  Illegitimate  Children, 
paupers  remain  with  mothers  till  seven,  67* 
neither  parent  of  illegitimate  children  entitled,  67. 
right  of  putative  father,  67. 
dispute  between  parents,  67. 

GUARDIAN— TESTAMENTARY— AT  COMMON  LAW. 
old  testamentary  guardianship,  69. 
where  it  took  place,  69. 
duration  as  to  person,  69. 
as  to  goods,  69. 
conmiittee  of  lands  in  trust,  69. 
history  of  the  office,  69. 
nature  of  the  office  of  committee,  70. 
his  powers,  70. 

GUARDIAN— BY  APPOINTMENT  OF  SPIRITUAL  COURTS, 
history  of  the  office,  72. 
to  what  the  claim  extended,  72. 
how  fax  admitted,  73. 
reprobated  by  Lord  Hardwicke,  73. 
no  trace  of  it  in  modem  times,  74. 
guardian  or  administrator  durante  minore  atatCy  74. 
distinction  between  infant  and  minor,  75. 
to  whom  guardianship  is  granted,  75. 
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GUARDIAN— BY  ELECTION, 

who  may  elect  a  goardiao,  76. 

how  the  power  should  be  exercised,  77« 

duration,  where  the  infiint  elects  under  fourteen,  77. 

election  before  Judge  on  circuit,  78* 

effect  of  appointment  hy  inftnt,  78. 

as  to  powers  of  guardian,  queiy,  78. 

election  not  advisable,  79. 

GUARDIAN— UNDER  STAT.  4  &  6  P.  &  M.  r.  8. 
power  of  father  to  appoint,  80. 
nature  of  the  authority,  80. 
repeal  of  the  statute,  80. 

GUARDIAN— UNDER  STAT.  12  CAR.  2,  c.  24. 
occasion  of  the  statute,  81. 
the  statute,  81. 

religion  does  not  affect  power  to  appoint  guardian,  82. 
finther  only  can  appoint,  82. 
disabilities  of  in&nt  father  before  the  act,  83. 
the  act  enables  him  to  appoint  by  deed  or  will,  83. 
his  power  now  restricted  to  deed,  83. 

how  &r  deed  of  appointment  has  a  testamentary  character,  83. 
no  probate  of  will  merely  appointing  guardian,  84. 
appointment  may  be  in  possession  or  remainder,  84. 
what  amounts  to  appointment,  84. 
attestation,  84. 

the  appointment  must  be  in  writing,  84. 
construction  of  devise,  85. 
revocation,  86. 

devise  in  trust  for  son,  is  not  devise  of  guardianship,  86. 
duration  of  guardianship,  86. 
over  whom  the  power  extends,  87. 
how  far  appointment  is  good  against  special  custom,  87. 
religious  disabilities,  iee  Reuoion. 
guardianship  not  determined  by  marriage,  89. 
where  infant  or  lunatic  appointed  guardian,  queiy^  89. 
each  guardian  a  complete  guardian,  90. 
the  office  goes  to  the  survivor,  90. 
not  determined  by  marriage  of  male  ward,  90. 
secut  by  marriage  of  female,  90. 
duty  and  power  of  guardian,  90. 
his  interest  in  the  inheritance  no  objection,  90. 
remedies  against  him,  90. 
power  over  purchased  property,  91. 
power  to  make  leases,  91. 
lease  made  to  last  beyond  minority,  92. 
lease  for  period  of  minority,  valid,  92. 
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GUARDIAN— BY  PREROGATIVE. 

the  King  guardian,  by  prerogative,  of  hi»  grandchildren,  93. 
guardianship  of  the  heir  presumptive,  94. 
of  the  infant  sovereign,  94. 

GUARDIAN— BY  APPOINTMENT  OF  A  COURT  OF  EQUITY, 
flargrave's  note  on  the  Chancellor's  jurisdiction,  95. 
Fonhlanque's,  97. 
principle  of  the  jurisdiction,  100. 
it  can  be  exercised  only  where  there  is  property,  101. 
what  constitutes  ward  of  court,  103. 
Court  appoints  guardian  where  suit  pending,  104. 
on  petition  without  suit,  104. 
right  of  guardianship  determined  on  petition,  104. 
guardian  of  person,  105. 

of  person  and  estate,  105. 
guardian  not  appointed  where  no  estate,  105. 
guardian  appointed  by  Court,  105. 
his  powers  as  to  person,  105. 
as  to  property,  105. 

formerly  was  in  nature  of  a  receiver,  105. 
how  receiver  must  be  appointed,  105. 
guardian  appointed  without  suit,  cannot  receive,  105. 
merely  receives  maintenance,  106. 
it  may  safely  be  paid  to  him,  106. 
whether  he  could  enforce  payment,  (jwry^  106. 
cannot  grant  leases,  106. 

common  reference  for  guardian  and  maintenance,  106. 
proceedings,  107* 
no  exception  to  report,  107. 
how  confirmed,  107. 

exceptions  to  appointment  of  receiver,  107. 
new  appointment  for  receiver  of  additional  property,  107. 
law  as  to  recognisances,  107. 
modem  practice  as  to  recognisances,  106. 
where  guardian  appointed  without  reference,  106. 
where  chosen  in  Court,  109. 

reference  notwithstanding  appointment  of  guardian  by  infant,  109. 
guardian  nominated  for  natural  child,  109. 
a  firm  will  not  be  appointed,  109. 

whether  father  of  illegitimate  child  will  be  appointed,  110. 
whether  mother,  110. 

informal  nomination  by  father  confirmed,  110. 
the  office  determines  by  death  of  any.  111. 
by  marriage  of  female  guardian.  111. 
payment  to  separate  receipt  of  feme  guardian.  111. 
guardian  must  be  resident  within  jurisdiction.  111. 
whether  guardian  given  tnotft)  after  fourteen,  111. 
grandmother  preferred  to  uncle,  112. 
on  Attainder  of  adviser,  Great  Seal  appoints,  113. 
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GUARDIAN— BY  APPOINTMENT  OF  A  COURT  OF  EQUITY,  (amid.) 
80  on  disagreement  between  penons  entrusted  with  choice,  11.3. 
where  grandfather  preferred  to  mother,  113. 
guardian  not  appointed  for  female  after  marriage,  113. 

GUARDIANS— JURISDICTION  OF  COURTS  OF  EQUITY  OVER. 

general  jurisdiction,  115. 

statutes  as  to  religion,  115. — See  Reuoiok. 

where  the  guardian  must  give  security  to  account,  117. 

where  ordered  to  account  yearly,  118. 

receiver  appointed,  118. 

executor,  testamentary  guardian,  must  pay  the  money  into  Court 
after  payment  of  debts,  118, 

guardian  at  common  law  removed,  119. 

orders  made  for  regulation  of  guardians^  119. 

interpoation  of  Court  where  their  conduct  is  suspicious,  lip. 

guardian  entitled  to  custody  of  person,  119. 

but  Court  will  exercise  discretion,  119. 

infiint  delivered  to  guardian,  119. 

delivery  delayed,  120. 

access  granted  to  mother  of  illegitimate  children,  120. 
to  fnends  of  the  family,  120. 

claims  of  mother  where  another  is  testamentary  guardian,  121. 

guardian  is  the  judge  of  phice  of  education,  121. 

obedience  compelled,  121. 

if  guardians  disagree,  Court  will  determine,  121. 

parol  evidence  of  wishes  of  deceased  &ther  as  to  education,  122. 

weight  attached  to  father's  wishes,  122. 

interference  where  there  are  religious  differences. — See  Rkligtox. 

whether  testamentary  guardians  will  be  discharged  on  their  own  ap- 
plication, queiy^  127. 

whether  testamentary  guardians  can  be  removed,  query ,  128. 

they  must  be  superseded  in  their  functions,  128. 

superseded  on  bankruptcy,  129. 

not  removed  on  account  of  pecuniary  interest  in  death  of  infant,  129. 

nor  for  any  thing  except  misbehaviour,  129. 

practice  as  to  allowing  infant  to  go  out  of  the  jurisdiction,  129. 

what  restrictions  are  imposed,  130. 

protection  of  children  whose  father  is  abroad,  ISO. 

principles  on  which  the  Court  will  act,  131. 

undertaking  to  bring  ward  back,  132. 

eloignment  of  ward  a  criminal  contempt,  132. 

Court  may  assign  infant  felon  to  any  person  other  than  the  guar- 
dian, 133. 

See  Father  ;  Maimtbnancb  ;  Marriaok. 

GUARDIAN  AND  WARD— Transactions  bvtwbbn. 
how  account  may  be  obtained,  259. 
against  whom,  259. 
where  interest  will  be  chaiged,  269. 
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GUARDIAN  AND  WARD.— Transactions  between— (cofi/inii«f). 
purchase  of  infant's  estate  set  aside,  260. 
guardian  may  buy  estate  of  infant  on  majority,  260. 
transactions  between  guardian  and  ward  viewed  with  jealousy,  260. 
even  after  majority,  if  influence  continues,  261. 
where  settled  account  will  be  opened,  261. 
where  gift  to  guardian  will  be  set  aside,  262. 
person  about  to  many  ward  protected,  264. 


H. 

HABEAS  CORPUS. 

principle  to  deliver  from  restraint,  162. 
infant  of  years  of  discretion  set  free,  152. 

against  demand  of  father,  158. 
against  demand  of  guardian,  154. 
against  demand  of  pretended  hus- 
band, 155. 

in&nt  below  years  of  discretion,  155. 

presumption  in  favour  of  legal  custody,  165. 

delivered  to  father,  155. 

delivered  to  guardian,  156. 
where  right  of  father  will  not  be  acted  upon,  157. 
infant  given  to  third  person,  168. 
applications  by  mother  to  take  from  father  refused,  159. 
where  access  enforced,  159. 
where  infant  will  be  taken  from  father,  159, 160. 
where  no  legal  custody,  161. 

infant  below  years  of  discretion  restored  to  old  custody,  161. 
bastard  restored  to  custody  of  mother,  161. 
mother^s  custody  preferred  to  stranger's,  162. 
injunction  against  proceeding  by  habeas  corpus,  162. 


I. 

ILLEGITIMATE  CHILD. 

custody  of,  67, 109, 110, 161, 180, 182. 
marriage  of,  178,  78, 109. 

maintained  out  of  income  of  lunatic  father,  78, 178, 109. 

of  elder  brother,  178, 78, 109. 

bastard  and  mulier,  29. 

INFANT. 

who  is,  1. 

act  for  custody  of,  164. 

felons,  133. 

child  stealing,  162. 

See  Guardian  ;  Habeas  Corpus. 


INDEX.  XXV 

INJUNCTION. — See  Fathbr  and  Child — Interference  bftwben,  on  the 

GROUND  OP  the  FaTHBR'B  CHARACTER.      See  MaRRUQB  OF 

Ward  of  Court. 
INSOLVENCY 

of  M^tTy  142. 

J. 

JURISDICTION, 

taking  in&nts  out  of  the. — See  Guardians-^Jurisdiction  of  Courts 
OF  Equity  oyer. 

L. 
LEASE, 

by  guardian  in  socage,  duration  of,  36,  36. 

where  under  coverture,  36. 
surrender  of,  to  guardian  in  socage,  36. 
effect  of  admitting  his  power  to  make  a  new  lease,  36 
by  guardian  for  nurture,  60. 
by  testamentary  guardian,  91. 
by  committee  before  stat.  12  Car.  2,  71. 
cannot  be  granted  by  guardian  by  appointment  of  Court,  106. 
sanction  of  Court  for,  how  to  be  applied  for,  106. 
Toidable,  how  to  be  avoided,  30. 

LONDON. — ^^  Guardian  bt  Custom. 


M. 
MAINTENANCE. 
Bt  Statute,  210. 
Ordered  bt  Courts  of  Equity. 
where  it  is  applied  for,  213. 
where  reference  ordered  without  suit,  214. 
where  a  bill  must  be  filed,  214. 

1.  As  to  personalty,  215. 

amount  of  property,  216. 

not  to  exceed  £300  a  year,  215. 

amount  disr^iarded,  215. 

2.  As  to  real  estate,  215. 

guardian  in  socage  maintains  at  his  peril,  215. 
where  maintenance  allowed  without  suit,  216. 
not  where  property  exceeded  £100  a  year,  216. 
but  now  more  liberally  given,  216. 
the  reason,  216. 

maintenance  without  a  reference  if  property  very  small,  216. 
maintenance  cannot  be  allowed  to  executor  without  express  re- 
ference, 217. 
Court  of  Chancery  may  order  dividends  of  stock  belonging  to  infants 

to  be  applied  for  maintenance,  217* 
powers  may  be  exercised  by  Court  of  Exchequer,  218. 
not  generally  allowed  to  £ather,  219. 
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MAINTENANCE,  (continued). 

otherwise  where  fund  given  to  him  for  maintenance,  220. 

or  where  he  has  contracted  that  property  shall  be  so  applied,  220. 
allowed  where  father  unable,  220. 
ability  comparative,  220. 
reference  as  to  ability,  220. 

where  dispensed  with,  220. 
where  fond  given  as  a  bounty,  fieither  must  maintain  notwithito&d- 

ing  provision  for  maintenance,  221. 
ability  comparative,  222. 
allowed  where  income  large,  222. 
allowed  against  direction  for  accumulation,  223. 
direction  for  maintenance  how  construed,  223. 

when  directed  out  of  infant's  property,  223. 

when  not  out  of  infant's  property,  223. 
allowed  where  child  taken  from  father,  224, 
allowed  without  consideration  of  mother's  ability,  224. 
allowed  where  the  infants  have  the  whole  among  them,  226. 

1.  Not  allowed  where  gift  over  to  stranger,  226, 

where  granted  wrongly,  227. 

rightly  by  consent,  229. 

2.  Not  allowed  where  gift  over  to  issue,  230. 

where  granted  wrongly,  230. 

where  no  gift  over,  but  the  class  is  not  wholly  be&re  tha  Coiurt» 
children  imbom  part  of  same  class,  231. 

refused,  231. 
allowed,  232. 

refused  on  account  of  next  of  kin,  the  class  not  having  the  fund  aibflo* 
lutely,  233. 

on  legacy  from  Mher,  allowed  from  the  death,  234. 

on  presumed  intention,  234. 

notwithstanding  direction  for  accumulation,  234. 

so  from  persons  in  loco  parentis^  234. 

not  from  grand&ther  simply  as  such,  236. 

where  grandfather  liable  to  maintain,  ptery,  236. 

not  from  uncle,  as  such,  238. 

nor  father  of  natural  child,  238. 

interest  not  given  except  for  mdntenance,  238. 

sum  fixed  for  maintenance  on  fond  not  carrying  interest,  SSB* 

not  increased  by  Court,  238. 

unless  the  principle  of  compensation  applies,  238. 

time  of  maintenance  limited ;  will  not  be  extended,  239. 
unless  intention  can  be  inferred,  240. 

where  present  absolute  interest,  maintenanoe  allowed  whether  di- 
rected or  not,  241. 

and  limited  maintenance  increased,  241. 

principle  of  compensation  appUes,  242. 

allowed  notwithstanding  gift  over,  where  probably  intended,  242. 

where  two  allowances  are  given,  242. 

which  to  be  applied,  243. 
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MAINTENANCE,  (eonHmted). 

mainteiianoe  on  contingent  legacy  goes  to  administnitor  of  in£anty  243. 
bnt  not  payable  for  a  period  after  infiint's  death,  243. 
apportionment  of  maintenance,  243. 

power  to  charge  with  ^  reasonable  portions''  for  maintenance,  244. 
heir  at  law  not  otherwise  provided  for,  having  only  a  particular  estate 

entitled  to  maintenance,  244. 
gift  to  parent  for  maintenance,  when  it  imposes  duty,  245. 
not  aUowed  to  fiither,  except  on  special  case,  histoiy  of  the  doc- 

trine,  246. 
allowed,  if  maintenance  due  of  right,  248. 
how,  where  money  has  been  advanced  by  stranger,  248. 
maintenance  cannot  be  set  off  against  debt  to  infant  child,  MO. 
nor  deducted  from  l^acy  to  child,  240. 
liberal  allowance,  250. 

to  educate  brothers  and  sisters^  2M. 

to  relieve  parents,  260. 

notwithstanding  their  misoondnct,  261. 
lefased  where  in&nt  eloigned,  261. 

whether  special  direction  to  consider  family  circumstances^  pt^t  261. 
reference  for  illegitimate  children  of  lunatic,  262. 
infimt  having  married  ward  of  Court  without  leave,  262. 

reference  for  maintenance  of  both  parties,  262. 
principal  broken  for  maintenance  and  advancement^  though  not  vested 

nor  payable,  262. 
whether  principle  of  compensation  applies  to  advancement,  264. 
where  principal  broken  for  past  payments,  264. 

such  advances  disallowed  against  assignee  of  legacy,  266. 
trustees  not  allowed  to  break  capital,  266. 
discietionaiy  power  limited  to  necessary  nuuntenance,  266. 
in&nt  out  of  jurisdiction,  maintenance  paid  to  person  within,  266. 
maintenance  not  raised  out  of  reversionary  term,  unless  expressly 
directed,  267. 
MANOR. 

guardian  in  socage  is  lord  during  the  wardship,  30. 
See  GuABDiAK  bt  Custom. 

MARRIAGE. 

Or  Ikpamts  in  Genbbal. 
age  of  consent,  168. 
parties  married  under  age  may  disagree,  168. 

or  confirm,  168. 
time  of  disagreement,  168. 

adult  liable  for  breach  of  promise  to  marry  in&nt,  168. 
old  law,  marriage  without  consent  of  parents,  169. 
penalties  for  clandestine  marriages,  1^. 
Lord  Hardwicke's  Act,  169. 
who  to  consent,  169. 
Stat.  3  Geo.  4^  c.  76,  its  effeets,  170. 

certain  sections  of  stat.  3  Geo.  4^  c.  76,  repealed  by  4  Geo,  4,  c.  17, 171. 
both  repealed  by  4  Geo,  4^  c.  76, 172. 
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MARRIAGE,  {continued). 

whose  consent  is  required,  172. 

application  to  Great  Seal,  172. 

powers  of  the  Court,  173. 

consent  must  be  sworn  to,  173. 

or  that  there  is  no  one  capable  of  consenting,  173. 

caveat,  173. 

marriage  by  banns,  174. 

Stat.  6  &  7  W.  4,  c.  85, 174. 

consent,  174. 

forbiddal,  174. 

effect  of  certificate,  174. 

consent  must  be  sworn  to,  175. 

or  that  none  authorized  to  consent,  175. 

effect  of  clauses  respecting  caveat,  176. 

marriage  by  license  under  4  Geo.  4,  c.  76 ;  177. 

and  under  6  &  7  W.  4,  c.  85  ;  177 
what  amounts  to  consent,  177* 
how  to  be  withdrawn,  178. 
upon  whom  the  proof  lies,  178. 
consent  to  marriage  of  illegitimate  minor,  178. 
exceptions  to  marriage  acts,  179. 
marriages  abroad,  179. 
restrictions  on  Irish  marriages,  179. 

Of  Ward  of  Court. 

application  for  leave  to  marry,  191 . 

settlement  must  be  approved,  191. 

prevention  of  clandestine  marriage,  191. 

hearsay  attended  to,  191. 

order  against  marriage,  191. 

guardians  assisted,  191. 

name  of  person  intended  to  be  married,  inserted  in  order  against  mar- 
riage, 192. 

guardians  of  infant  not  ward  of  Court  ordered  to  prevent  marriage 
with  ward  of  Court,  192. 

communication  with  ward  restrained,  192. 

what  will  be  deemed  service  of  order,  192. 

interference  against  guardian,  192. 

made  to  give  security  not  to  marry  ward,  193. 

ward  taken  from  guardian  by  way  of  prevention,  193. 

and  on  account  of  marriage,  193. 

ward  taken  from  guardian  by  way  of  punishment,  198. 

information  against  guardian,  though  infant  no  ward  of  Court,  194. 

mere  fact  of  marriage  is  contempt  in  all  concerned,  194. 

punished  by  commitment  and  sometimes  prosecuted  at  common  law, 
194. 

the  nature  of  the  guardianship  does  not  afiect  the  contempt,  194* 

marriage  without  leave,  how  notified  to  Court,  194* 

reference,  194. 

commitment  used  to  compel  settlement,  195. 


INDEX.  XZIX 

MARRIAGE,  (continued). 

discharge  on  undertaking  to  make  it,  ld5. 

if  the  Court  thinks  the  punishment  sofficienty  195. 

confinement  may  he  close,  195. 

marriage  is  contempt,  whether  valid  or  not,  195. 

ignorance  does  not  excuse,  195. 

yet  is  regarded,  195. 

time  no  har  to  punishment,  195. 

where  settlement  would  he  exacted  from  a  fiiither,  196. 

foreigner  punishable  here,  196. 

sequestration  against  peeress,  196. 

justice  struck  out  of  the  commission,  196. 

barrister  prohibited  from  practising,  196. 

no  commitment  where  favourable  circumstances,  196. 

infant  committed,  196. 

husband  restrained  from  alienating  property  of  ward,  197* 

invalid  marriage  of  female  ward,  197. 

re-marriage  ordered,  197. 

intercourse  restrained,  197. 

secus  of  male  ward,  197. 

suit  for  nullity  ordered,  intercourse  restrained,  197. 

Court  of  Chancery  restrains  from  proceeding  in  Spiritual  Court,  197 

orders  parties  to  do  certain  acts  in  Spiritual  Court,  198. 

imprisons  to  compel  obedience,  198. 

but  not  for  ever,  198. 

party  under  commitment  heard  on  petition,  198. 

who  to  pay  costs  of  contempt,  198. 
and  settlement,  199. 
and  suit  for  nullity,  199. 

commitment  for  marrying  woman  not  a  ward,  199. 

contempt  pardoned  by  general  act  of  pardon,  199. 

in  approving  of  marriage,  pecuniary  considerations  not  regarded,  200* 

value  of,  3. 

forfeiture  of,  5, 

See  Offences  connected  with  Marriage  ;  Settlement. 
MOTHER, 

where  she  is  guardian  in  socage,  20. 

where  guardian  by  nature  before  stat.  12  Car.  2 ;  52. 

guardian  by  nature  and  by  nurture,  66. 

pauper  children,  legitimate  or  not,  inseparable  from  her,  67- 

cannot  appoint  guardian  under  12  Car.  2,  c.  26 ;  83. 

her  guardianship  under  12  Car.  2,  c.  24,  not  determined  by  mar- 
riage, 89. 

in  appointment  of  guardians,  little  weight  attached  to  her  right,  112. 

guardian  for  nurture,  has  action  of  trespass  for  abduction,  60. 

€f  lUegUimate  Children, 

she  is  not  legal  guardian,  67. 

will  not  be  appointed  guardian,  110. 

See  Access  ;  Habeas  Corpus  ;  Custody  under  stat. 2  5^3  Vict.c.54. 
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N. 

NON-REPAIR 

of  bridge^  who  liable  for,  40. 


o. 

OFFENCES  CONNECTED  WITH  MARRIAGE. 
forcible  abduction  of  heiress,  180. 
abduction  (not  forcible)  of  girl  under  sixteen,  180.     , 
whether  consent  could  be  retracted,  182. 
natural  child  protected,  192. 
Irish  statutes  on  same  subject,  183. 

forcible  abduction,  183. 

fraudulently  taking  away  girl  under  eighteen,  having 
property,  183. 

abduction  of  girl  under  sixteen,  184. 

forfeiture  on  marrying  minor  without  consent,  184. 

forfeitures  in  England  in  case  of  perjury  or  fraud  in  procuring  license^ 
184. 

Court  has  no  discretion  to  mitigate  penalty,  188. 

ravishment  of  ward,  188. 

marrying  minor  without  consent,  whether  indictable,  188. 

conspiracy  to  marry  indictable,  189. 

though  the  infant  is  not  heir-apparent,  189. 

conspiracy  to  seduce,  190. 

See'MjLSLBikQn;  Guardian  in  Chxyalbt. 

ORPHANS.—^  Guardian  by  Custom. 


P. 

PRIVILEGE, 

none,  of  peerage  where  contempt  of  Court  of  orphans,  51. 
none,  of  parliament  where  eloignment  of  ward  of  Chancery,  132. 

PROBATE 

of  will  appointing  guardians,  cannot  be  granted,  84. 


RAVISHMENT  OF  WARD, 

where  guardianship  in  chivaliy,  4,  5,  7* 
action  of,  who  may  have,  40;  153,  n. 

RECEIVER, 

how  to  be  appointed,  105. 
new  appointment  of,  for  additional  property,  107. 
how  account  may  be  obtained  from,  108. 
appointed  against  &ther,  118, 143. 


INDEX.  XXXI 

BEFEBENCE^-mSiM  AnonmnifT  of  Guabdiahi  bt  Coubt  of  E^uitt; 

M^INTBlfAirCB. 

recognisance; 

not  to  suffer  infant  to  many,  106. 

to  account  for  in&nt's  estate,  108. — See  Account. 

religion, 

does  not  affect  power  to  appoint  gnardian  under  stat*  12  Car.  2;  82. 

Popish  recusants  not  to  be  appointed,  88. 

Papists  could  not  be  guardians,  88. 

statute  for  their  relief,  88. 

appointment  of  Roman  Catholic  priest,  88. 

guardian  by  statute  in  Ireland,  88. 

required  to  be  of  Church  of  England,  88. 

guardianship  of  children  of  Roman  Catholics,  88. 

Protestant  may  appoint  Protestant,  88. 

Papist  may  appoint  any  one  except  Romish  priest,  89. 

oath  to  be  taken,  89« 

dissent  no  disqualification,  89. 
Staiutet  relatmg  to. 

denying  the  Christian  religion,  115. 

Popish  education  forbidden,  116. 
but  now  tolerated,  116. 

sending  child  abroad  for  Popish  education,  116. 

penalties,  116. 

diBttbiUties,  116. 

relief  act,  116. 
its  effect,  117. 
LUerferenee  of  Courts, 

interference  to  bring  up  children  as  Protestants,  128. 

restrictions  on  intercoune  of  Roman  Catholic  mother  with  her  son,  128. 

interference  on  behalf  of  infant  not  ward  of  Court,  123. 

the  law  now  changed,  124. 

under  what  circumstances  infant  having  Roman  Catholic  testament- 
ary guardian  will  be  left  with  a  Protestant  mother,  125. 

attention  paid  to  fiither's  wishes,  126. 

how  far  father  can  affect  religion  of  his  child  after  his  death,  126. 

pecuniary  inducement  to  abjure  religion,  126. 

whether  the  Court  will  ever  interfere  with  religion  prescribed  by 
testamentary  guardian,  queryy  127. 

what  access  a  mother  can  have  to  her  child,  where  there  are  religious 
differences,  127. 

REMEDIES.    See  Father;  Guabdian;  Habeas  Corpus;  Ravishment  of 

Ward. 

S. 

SETTLEMENT  ON  MARRIAGE  OF  WARD  OF  COURT. 

settlements  derive  no  additional  force  from  sanction  of  Court,  202. 
where  husband  has  no  property  to  settle,  202. 
provision  for  future  marriage,  202. 


XXXU  INDEX. 

SETTLEMENT  ON  MARRIAGE  OF  WARD  OF  COURT,  (ecmHnved). 

exacted,  notwithstanding  consent  of  infants  and  guardians,  202. 

ward  on  coming  of  age  may  settle  and  give  effect  by  consent,  203. 

Court  will  not  otherwise  dispense  with  settlement,  203. 

but  will  refer  to  Master,  203. 

and  declare  existing  settlement  void,  203. 

especially  on  the  ground  of  surprise,  203. 

antenuptial  settlement  by  infant,  203. 

confirmed,  if  she  consents,  203. 

where  there  is  contempt,  204. 
there  must  be  reference,  204. 

settlement  by  husband  regarded,  204. 

settlement  where  contempt  not  gross,  205. 

settlement  in  gross  cases,  206. 

husband  not  allowed  to  depart  from  agreement  made  on  reference, 
208. 

husband  having  undertaken  to  make  settlement,  compelled,  notwith- 
standing wife's  consent,  208. 

marriage  and  wife's  fortune  in  Court,  settlement  supported  agunst 
husband's  creditors,  208. 

SOCAGE.— /Si»  Guardian. 
SEQUESTRATION.—^  Contempt. 
SPIRITUAL  COURTS 

cannot  grant  probate  of  will  appointing  guardians,  84. 

See  Guardian  by  appointment  op  Spiritual  Courts;  Mar- 
riage OF  Ward  of  Court. 
STRANGER. 

appointment  of  guardian  by,  1. 

See  Jurisdiction  of  Courts  of  Equity  oykr  Guardians. 

U. 

UNCLE, 

grandmother  preferred  to,  as  guardian,  112. 
interest  on  legacy  from,  238. 

W. 
WARD 

of  Court,  what  constitutes,  103. 
See  Guardian. 
WASTE 

by  guardian  in  chiyalry,  12. 

by  guardian  in  socage,  40. 

by  guardian  by  custom  of  manor,  46. 
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IHige  123»  n.  W,ybr  "^  Jac  264^  n."  read  *"  2  BnaB.  22.' 

Page  133,  line  2,  <|^  lib  tooni  <"  committed/' tfU0r«  "<  (^  *' ;  and  at  tke 
foot  of  the  pa^  before  n.  (»)/'  MMWt  ''(0),  Mr.  Long  JFOil^i  Caee,2R.& 
My.  639.'» 

Page  244^  last  liaeyfor  ^  daring  her  hnaband's  infiuiey/*  twoi  "  for  her 
hnahand.** 

Page  266,  n.  (o),  aU  «<  but  aee  page  337,  mfira:' 

Page  420,  n«  (is),  odd  ^  the  poaition  in  the  text  ia  confirmed  by  the 
Umgoage  of  Lord  Eldon  in  the  caae  of  ilfoncK^r  ▼.  Mimd^,  1 V.  &  ^223."^ 
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PART  THE   SECOND. 


CHAPTER  XXIV. 

OF   SECURING  THE   PROPERTY   OF   INFANTS. 

1  HE  powers  and  duties  of  the  different  kinds  of  guardians, 
with  respect  to  the  prqpertj  of  their  wards,  have  been  already 
touched  upon  in  the  chapters  which  rehtte  exclusively  to 
guardianship.     The  powers  and  duties  of  persons  who  hold 
property  for  infants  by  virtue  of  any  deed  or  will,  vary  ac- 
cording to  the  terms  of  the  instrument  under  which  they 
are  entitled ;  and  their  first  object  should  always  be»  to  ob- 
serve the  regulations  so  prescribed    But  parents,  guard-  AUpenont 
ians,  trustees,  executors,  receivers,  and  all  persons  whatever  J^^.  pro^'rty 
who  hold,  with  or  without  authority,  any  property  belonging  Sf^^^hJli*! 
to  in&nts,  though  their  powers  over  the  estate  may  be  various, 
are  yet  equally  bound  to  secure,  to  manage,  and  to  account 
for  sudi  parts  of  it  as  come  within  their  reach ;  and  are  sub-  and  to  otiier 
jeet  to  aU  the  rules  by  which  trustees  are  required  to  be  nibrence  to  in- 
guided,  and  to  some  others  having  peculiar  reference  to  the      ^' 
infancy  of  those  for  whom  they  act.     Of  the  latter  dasa  of  the  latter  are 

,    .  ,  to  be  ftated. 

rules  it  is  now  proposed  to  ^ve  some  account.  But  it  seems 
unnecessary,  in  a  treatise  on  the  law  relating  to  infants,  to  go 
into  any  detail  with  r^ard  to  the  general  duties  of  trustees 
and  executors ;  which  are  only  affected  by  the  in&ncy  of  the 
cethdi  que  trust,  inasmuch  as  it  is  impossible  that  there  can  be 
any  drcumstances  of  conduct  in  them  to  give  authority  to 
the  trustees,  as  there  may  be  in  adults(a);  and  which  have 

(a)  See  3  Swanst.  87,  n. 
T 
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Court  of  Chan- 
cery manages 
property  of  its 
wmnls. 

Roles  for  se- 
curing pro- 
perty for  the 
purposes  of  the 
trast. 

Ward  of  court 
having  real  es< 
tete;— 

reoeiTer  ap- 
pointed. 


Unless  trustee 
chooses  to 
manage, 


— who  must  set 
under  sanction 
of  Coort. 


Reference  for 
reoeiTer. 


been  fiillj  discussed  in  works  espedallj  devoted  to  the 
subject  (i). 

The  Court  of  Chancery,  also,  has  important  duties  to  dis- 
charge in  securing  and  managing  the  property  of  Its  wards. 

It  seems  proper  to  consider,  in  the  first  pkce,  how  the 
estate  ought  to  be  taken  possession  of  and  secured  for  the 
purposes  of  the  trust  which  exists  (c)  in  the  case  of  every 
infant  who  has  property. 

Where  the  infant  has  been  made  a  ward  of  Court  by  the 
institution  of  a  suit,  if  he  has  real  estate,  the  modem  practioe 
is  to  appoint  a  receiver  of  the  rents  and  profits  (d).  This  is 
done  without  the  slightest  regard  to  the  rights  of  any  guard- 
ian (e),  who,  if  not  in  possession^  need  not  even  be  a  party 
to  the  suit,  and,  if  in  possession,  will,  as  a  matter  of  course, 
be  superseded,  and  even,  if  necessary,  be  restrained  by  in- 
junction from  interfering  with  the  estate  (^).  If  there  be  a 
trustee  who  chooses  to  manage  the  estate,  he  will  not  be 
superseded  by  a  recover,  unless  there  is  some  reason  to  think 
that  the  interests  of  the  infant  will  not  be  perfectly  safe  in 
his  hands ;  but  fix>m  the  time  when  the  bill  is  filed,  he  must 
take  no  step  without  the  sanction  of  the  Coiurt,  whatever  may 
be  his  powers  under  the  instrument  creating  the  trust(A). 

Where  it  is  proper  that  a  recdver  should  be  appointed,  a 
reference  is  directed  (t)  to  the  Master  to  appoint  a  proper 
person  to  be  receiver,  and  to  allow  him  a  salary ;  the  person  so 
to  be  appointed  receiver  first  giving  security,  like  a  guardian 
of  the  person  and  estate  (A),  to  account  annually,  or  as  the 


(b)  See  Lewin  on  Trusts,  and 
Williams  on  Executors^  jmiimm. 

(e)  1  Yes.  482. 

(d)  See  j^.  106 f  supra.  Astore- 
ceiyers  in  general,  see  Seion  on 
Decrees,  pp.  316,  3S2. 

(p)  See  pp.  117, 118,  supra. 

(^)  Brwte  y.  Cooiej  Set.  Dec. 
909* 


(k)  See  VTM  ▼.  l^uj^Mbmjy  7 
ye6.4B0. 

(0  Set.  Dec.  316,  319. 

{h)  See  p.  106,  supra^  The  se- 
curity is  usually  the  recognissnoe 
of  the  feceiver,  and  two  muetiefl^ 
and  is  giyen  to  the  Masker  of  the 
Rolls,  and  the  senior  Master  in 
Chancery. 
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Court  shall  direct,  and  to  pay  his  habmoes  into  Court     If  Appointment 

of  cottfignef . 

the  nature  of  the  property  requires  it,  the  Court  will  appoint 


consignees  of  the  pvoduoe>  who  nuist»  like  reoeiyersy  ^ve 
security  for  the  dischai^  of  their  duties,  unless  qpeoial  dr- 
eumstanoes  are  shewn  to  the  Court(/)i 

The  tenants  of  the  estate  are  directed  to  attorn  and  pay 
ihrar  rents  to  the  lecareTf  who  is  to  be  at  liberty  to  manage, 
set,  and  let,  with  the  approbation  of  the  Master.  Exceptions  Exoq>tiont 
will  He  to  the  Master's  report  of  his  appointment  of  a  re- 
eeiver(iii),  or  it  may  be  bron^t  before  the  Court  by  peti- 
tioo  (n);  but  if  the  report  is  not  objected  to,  no  further  order 
is  necessary  (o).    If  the  infimt  afterwards  becomes  entitled  to  ii«oeWerfor 

,  ,  ,    ,  .  ,  additionAl  pro- 

additional  property,  the  ezistang  receiver  is  {generally  ap-  perty. 
praited  receiver  of  such  property,  and  gives  further  se- 
arity(;i> 

A  receiver  of  an  in&nt's  estate  may  be  appointed  even 
where  one  is  not  prayed  for  by  the  bill,  and  the  reference 
may  be  directed,  if  neceBsary,  as  soon  as  the  luU  is  filed,  and 
before  service  of  subpoena  to  answer  (j^). 

It  is  said,  in  the  case  of  Daimer  v.  Da$hwood(r\  to  be  Wbetherre. 

oolTer  appoint* 

usual  to  put  recovers  upon  infimts*  estates  which  are  in  mort-  ed  when  estate 
gage,  without  having  the  mortgagees  before  the  Court:  but  ud  mortgagee' 
Sir  1^.  Grant,  M.  B»,  in  a  modem  case^  where  a  mortgage  covt ;  QMry/ 
appeared  on 'the  fice  of  the  pleadings,  and  the  mortgagee  was 
not  before  the  Court,  refused  to  appointa  receiver  («). 

The  next  friokdU)  in  the  siiit,  or  his  son  (u\  ought  not  to  Wbat  penons 

be  receiveri* 
(0  CbMom  V.  CMam^  6  Jurist,        {q)  See  p.  105,  wpra;  1  Atk. 

981.    See  Set.  Dec.  327.  489,678;  PtfdUr  v.  iffisXttor,  Dick, 

(m)  Thorpe  ▼.  eBkarpe^  12  Ves.     680. 

317.  (r)  2  Cox,  382. 

(a)  Wynne  r.  Lord Newbarmiffkf        («)  Prie$  ▼.  Williams^  6.  Coo- 


16  Yes.  283 ;  AUom^generai  v.  per,  81. 

1%,  2  Madd.  246.  (0  Slane  y.  Witkart,  2  Hadd. 

(o)  Set.  Dec.  821.  64. 

{p)  Supray  p.  107.    Imoood  ▼.  (»)  Taylor  r.  Oldkamy  Jac.  629. 
Ttoyney  2  Ed.  162. 

t2 
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PosMsrion  of 
the  reodver. 

Penonal  estate 
flhoold  be  got 
inandinyested. 


fizecntor,  after 

Syment  of 
bts,  miut 
pa  J  monies  into 
Court; 

and  not  allowed 
totakeont 
what,  if  re- 
oeifed,  onght 
to  be  paid  in. 


be  reoeiver,  nor  the  solicitor  (x)  in  the  cause,  nor  a  person 
who  is  sole  guardian  (y). 

The  possession  of  the  receiver  does  not  oust  the  possesdon 
of  the  infant  (z). 

As  to  personal  estate,  the  regular  course  of  the  Court 
is,  to  get  in  ail  the  money  due  to  the  infimt,  and  to  invest 
it  in  the  three  per  cents.,  as  the  fund  in  whidi  it  will  be 
most  secure,  and  most  readily  available  when  he  comes  of 
age.  In  respect  of  chattels  in  which  the  infant's  interest  is 
only  reversionary,  he  stands,  generally  speaking,  on  the  same 
footing  with  persons  of  full  age ;  but  the  bill  of  an  infimt  re- 
mainder-man merely  stating,  without  any  proof^  that  the  fund 
is  in  danger,  entitles  him  to  an  account,  though  the  testator 
may  have  left  the  fimd  on  the  existing  security  (a).  A  re- 
ceiver will,  if  necessary,  be  appointed  to  collect  and  get  in 
the  outstanding  personal  estate,  and  the  debts  due  and  owing 
in  respect  of  it;  and  he  is  generally  the  isame  person  who  is 
appointed  receiver  of  the  real  estate  (&)•  But  if  there  is  an 
executor,  whose  duty  it  is  to  get  in  the  personal  estate,  he  will 
not  be  interfered  with,  except  under  strong  circumstances  of 
suspicion,  though  an  administrator  is  treated  with  less  con- 
sideration (c).  Where,  however,  the  testator's  debts  have  been 
paid^  the  Court  always  takes  the  earliest  opportunity  of  re* 
quiring  tiie  executor  to  pay  in  the  money  which  he  has  in  his 
liands(<f);  and  it  will  not  allow  him  to  take  out  of  Court  a 
fund  which,  if  received,  it  would  be  his  duty  to  pay  in.  Thus, 
on  a  bill  by  an  executor  to  recover  a  fund  belonging  to  his 


(«)  QarUmd  v.  Garland^  2  Yes. 

J.  137. 

ly)  SaprOf^.  105,  SeelMoUoy, 
226,  where  L.  C»  Hart  expressed 
his  determination  to  alter  a  prac< 
tice  of  the  Irish  Court  of  Chan- 
cery, by  which,  in  the  absence  of 
suitable  persons  connected  with  the 
family,  one  of  the  Masters  of  the 


Court  was  assigned  to  be  the  guard- 
ian  of  the  in&af  9  fortone. 
(«)  3  P.  W.  379. 

(a)  SmgletOH  v.  SkigleUm^  2  Moll. 
520. 

(b)  Brooker.Coote^  Set.Dec.d09. 
(e)  Middktm  v.  DadnM,  13 

Yes.  206. 
{d)  Blake  r.  Blake,  mpra,  118, 
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testator,  it  appearing  that  the  testator's  debts  were  paid,  and 
that  the  fund  was  bequeathed  to  infiints;  the  Court  refused 
to  have  it  transferred  to  the  executor,  but  directed  the  bill  to 
be  amended  hj  adding  the  infiints  as  co-plaintiffs,  and  secured 
the  money  in  Court  fot  their  benefit(e);  and,  after  a  decree 
for  an  account,  a  trustee  or  executor,  whatever  may  be  the 
language  of  the  instrument  under  which  he  acts,  is  not  allowed 
to  deal  with  the  assets  for  the  purpose  of  investment,  without 
the  order  of  the  Court  (g). 

Money  is  not  allowed  to  renviin  outstanding  on  personal  Money  not  left 

•^  ^     •  111  -^i-      X        out  on  penonal 

security,  as,  for  mstance,  upon  bond ;  at  least  not  without  a  eecnritr  with- 
particular  reference  to  the  Master,   to  inquire  whether  it  ' 

would  be  for  the  benefit  of  the  infant  that  the  money  should 
remain  out  on  that  security,  or  on  any  other  and  what  addi- 
taonaT  security,  or  should  be  called  in  and  laid  out  in  any  other 
and  what  security  (A) ;  nor  is  it  left  out  upon  the  security  of  nor  on  jndg- 
a  judgment  merely  (t).    If  adyantageously  invested  in  real  May  be  left  on 
securities  it  need  not  be  called  in  (A).  '^  iecnrity. 

Where  part  of  the  fortunes  of  infants  was  outstanding  on 
mortgage,  the  mortgagor  having  offered  either  to  pay  it  off, 
or  to  let  it  ronain  atareduced  rate  of  interest,  it  was  referred 
to  the  Master  to  inquire  into  the  value  of  the  mortgaged 
estate;  and  if  he  should  find  that  it  was  an  ample  and 
adequate  security,  the  money  was  to  remain  outstanding  at 
the  reduced  rate  until  the  minors  should  respectively  attain 
twenty-one  (/). 

Property  is  not  called  in,  in  any  case,  where  the  Court  is  Not  etUad  in, 
satisfied  that  it  will  be  for  the  infant's  benefit  to  leave  it  in  to  leeye  it 
its  actual  state  of  investment;  as  where  the  Master  stated  in 
his  report,  that  it  would  be  for  the  benefit  of  an  in&nt  de- 
fendant that  certain  property  in  India,  bequeathed  to  him, 

{e)  Orroi  y.  Bkm^y  Jac.  528.  (•)  Kwm   v.  Kno»j  1  Hogan, 

[g)  TFiddoumnr.Ihiek,2Mer.  117. 

494.  (k)  See  1  Beav.  881. 

(k)  Newell  v.  Been^  2  MoUoy,  (/)  Hoe^  v.  Ifoiy,   S^  Molloy, 

280.  278. 
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Outstanding 
money  laid  ont 
on  mortgage 
of  the  infant's 
own  estate. 


Management 
by  guardian  out 
of  Conrt ; — 


he  mast  caO  in 
money,  and  in- 
vest in  the 
fnndsy  or  on 
secarity  of  in- 
fuit's  real 
estate; 


leaves  it  on 
personal  secu- 
rity at 
iidi. 


should  remain  in  India  upon  the  securities  in  which  it  was 
invested ;  it  was  contended,  that  the  property  ought  not  to  be 
permitted  to  remain  out  of  the  control  of  the  Court;  but  the 
Master  of  the  Bolls  refused  to  call  it,  asking — '^  Does  the 
Court  necessarily  call  in  mortgages  in  Ireland  or  Scot- 
knd?-(jw) 

If  the  infimt  has  money  outstanding,  a  reference  may  be 
obtained,  to  inquire  whether  it  will  be  for  his  benefit  that  the 
money  should  be  laid  out  in  the  purchase  of  any  existing 
charge  on  his  real  estate :  but  so  strong  is  the  preference  for 
the  three  per  cents.,  that  a  reference,  with  a  view  to  the  in- 
vestment of  outstanding  monies  on  mortgage^  will  only  be 
granted  mider  special  circumstances,  as  where  there  is  a  mort^- 
gage  or  charge  on  the  in&nt's  own  e8tate(»). 

If  the  infant  is  not  a  ward  of  Court,  the  guardian  or  other 
person  entrusted  with  his  property  must  act,  as  to  llie  xeal 
estate,  according  to  his  own  powers  as  guardian  or  trustee: 
he  must  also  follow  any  special  directions,  and  he  may  ex- 
ercise any  powers,  contained  in  the  instrument  under  which 
the  infant  is  entitled;  and  he  must,  in  the  absence  of  such 
directions  or  powers,  call  in  the  money  due  to  the  in&nt^  and 
invest  it  in  the  three  per  cents*,  or  in  the  purchase  of  any  ex- 
isting charge  on  the  infantas  real  estate;  or  he  may  leave  it 
out,  if  he  finds  it  on  good  mortgage  security;  but  if  he  lays  it 
out  cm  mortgage  of  any  other  real  estate  than  the  infiint's(o), 
or  if  he  leaves  it  out(p),  or,  having  got  it  in,  invests  it,  upon 
personal  security,  he  does  so  at  his  own  risk,  even  thou^  he 
has  express  authority  to  lay  out  the  money  in  sudi  manmor 
as  he  shall  think  most  for  the  infant's  advemti^^  and  though 
the  borrower  is  unquestionably  sdveat  at  the  time  (9).    It  is 


(m)  Sadler  v.   Tktmer,  8  Yes. 

617. 

(ft)  (ymee  v.  HtmSer,  2  Yes.  J. 
157 ;  Anon,,  6  Madd.  9 ;  Nar^my 
y.  NoHmry,  4  Madd.  191 ;  Wid- 
dmeon  T.  IMuit^  2  Mer.  494 ;  Re 
JiidffewaySy  1  Hogan,  909. 


(0)  Orr  T.  Newiony  2  Cox,  274 ; 
Howe  Y.  Eari tf  I>ar1m(mtk,7  YeR. 
IM. 

(p)  WcXL  T.  Bmkky,  2  Cha. 
Rep.  97 ;  S.  C.  £q.  Ca.  Ab.  263. 

(^)  GUb.  Lex  Pretoria,  S41 ; 
Terry  y.  Terry,  Gilb.  £q.  R.  10 ; 


OF  aacUBHiG  thb  propbrtt  of  infants.  271 

acaroely  neoeaaaiy  to  add,  that  the  infant's  money  must  not 
be  allowed  to  remain  in  trade  (r).  The  investment  of  an 
in&nt's  money  on  mortgage  may,  if  beneficial  to  him,  receive 
the  retrospective  sanction  of  the  Conrt(«). 

Where  trustees  are  expressly  authoiixed  to  lend  on  real  iniSuit'i  money 
securities  in  England,  Wales,  or  Great  Britain,  they  are  now  votedonlriih 
empowered  by  act  of  Parliament  to  lend,  with  the  consent  ^^^  4^  5 
mentioned  in  the  act,  on  real  securities  in  Ireland.    But  all  ^J^l^^the  ^  ' 
loans  in  which  any  minor  or  unborn  child  is  interested,  must  ^j^^Jf^*^ " 
be  made  by  the  direction  of  the  Court  of  Chancery,  to  be 
obtained  moftyeoitfe  upon  petition  in  a  summary  way  (^);  and 
the  Court  will  not  give  such  direction  unless  it  is  shewn  that 
the  transaction  will  be  for  the  in&nt's  benefit(tt). 

The  Stat  1  WilL  4,  a  60,  provides(x),  tiiat  where  the  per-  Monej  bdong- 
aon,  or  any  of  the  persons,  to  whom  any  money  shall  be  pay-  ^mortgi^e' 
aUe  in  or  towards  the  redemption  or  discharge  of  any  mort>-  ^^^^0!^  "^^ 
gage  or  incumbrance  of  which  a  release  or  conveyance  shall  be 
obtained  under  the  powers  of  the  act,  shall  be  an  infant,  it 
ahaU  be  lawfiil  for  the  person  by  whom  such  money  shall  be 
payable,  to  pay  the  same  into  the  Bank  of  England  in  the 
name  and  with  the  privity  of  the  accountant-general  of  the 
Court  of  Chancery  (y),  to  be  placed  to  his  account  in  trust  in 
any  cause  then  depending  in  the  Court  concerning  such  money, 
or,  if  there  shall  be  no  cause,  to  the  credit  of  the  infant,  subject 
to  the  order  and  diBpodtion  of  the  Court,  or  to  such  person  or 
persons,  or  in  such  otiier  manner,  as  the  Court  shall  direct ; 
and  the  Court  is  empowered  to  order  any  money  which  shall 
be  so  paid  in,  to  be  invested  in  the  public  funds ;  and  to  order 

S.  C.  Free.  Cha.  273 ;  see  3  Swanst.  Vict.  c.  6. 

62,  es,  87.  (u)  Stuari  v.  Siuart,  10  L.  J. 

(r)  KiUiek  v.  Fleam^,  4  Bro.  148. 

C.  C.  160 ;  Booih  v.  BoM^  1  Beav.  {»)  Sect.  14. 

125.  (y)  Or  of  the  Court  of  Exche- 

(#)  See  Chtkam  v.  FTeaf,  1  Beav.  quer ;  but  ita  jurisdiction  has  dnce 

381.  been  transferred  to  the  Court  of 

(0  4  &  6  WUl.  4,  c.  29 ;   5  Chancery :  see  5  Vict.  6. 
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Debts  may  be 
compounded 
or  released,  if 
beneficial. 


Legacy  to  in- 
fimt,  which 
would  be  ptLY' 
abltmpriBteHii, 
must  not  be 
paid  to  faifknt 
or  any  one  for 
him. 


Prohibition 
where  father 
sues  for  it  in 
Spiritual 
Court. 


Executors  pay- 
ing to  father 
lii5>le  to  pay 
over  again. 


distribution  thereof,  or  payment  of  the  dividends  thereof,  as 
shall  seem  reasonable  (r). 

Infants  as  well  as  adults  are,  it  seems,  bound  by  the  oom- 
position  or  release  of  a  debt  by  a  guardian,  executor,  or  trus- 
tee, if  the  act  appears  to  liave  been  for  the  benefit  of  the  trust 
estate  (a). 

It  is  a  general  rule,  (though  there  was  in  former  times  a 
difference  of  opinion  on  the  point),  that  where  a  legatee  is  an 
infant,  and  would  be  entitled  to  receive  llie  legacy  if  he  were 
of  age,  the  executor  is  not  justified  in  paying  it,  except  fiir 
purposes  of  maintenance  or  advancement,  ^ther  to  the  infant, 
or  to  the  father,  or  any  other  relation  of  the  infant,  on  his  ao- 
count,  without  the  sanction  of  a  Court  of  Equity  (&).  If  a 
writ  be  instituted  in  the  Spiritual  Court  for  an  infimt's  legacy 
by  the  father,  to  have  it  paid  into  his  handsi,  an  injunction  or 
prohibition  will  be  granted,  because  tiie  Court  will  not  allow 
the  money  of  an  infant  to  come  into  the  fsJhea^s  liand8(c). 
In  consequence  of  this  rule,  executors  who  pay  to  a  fivther 
will  be  liable  to  pay  the  legacy  over  again  to  the  legatee  on 
his  coming  of  age,  and  tiiis  even  under  circumstances  of  hard- 
ship on  the  executors. 

In  a  case(d)  where  tiie  executor  paid  an  in&nt's  legacy  to 
the  father,  and  took  his  receipt;  when  the  l^atee  came  of 
age,  the  father  told  him  tiiat  he  had  such  alegacy  of  his  in  his 
hands,  but  could  not  pay  it  immediately,  and  requested  him 
not  to  apply  to  the  executor,  at  the  same  time  promising  that 
he  would  himself  pay  it.    The  son  acquiesced  for  fourteen  or 


(«)  See  pp.  217,  218,  m^Mra, 
(a)  Blue  V.  Mar^aU,  3  P.  W. 
881. 

(5)  See  Ward  on  Legacies,  276 ; 
2  Williams  on  Executon,  Part  3^ 
^Book  3,  ch.  4,  8.  5.  See  Hdh- 
way  v.  (JoIUm,  1  Ch.  Ca.245$  BU- 
son  V.  Sawtders,  Bunb.  240 ;  2>q^- 
t^  or  i>o^£(gf  y.  Toiftny^  1  £q. 


Ab.  300 ;  1  P.  W.286  ;  GUb.£q. 

R.  100 ;  PkU^  T.  Pn^  2  Aik. 

80;  WUUnagktfy.EaiHqfBMamd^ 

Nels.  38. 

.    {e)  BMetham  v.  Fatukaw,  8 

Atk.  629 ;  see  1  Atk.  481. 

.    (d)  Z>qr^. or  Pa^l^  v.  JW« 

ferry,  M  supra. 
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'fifteen  yean,  during  which  period  his  fitther  and  he  carried  on 
a  joint  trade*  and  then  became  bankrupt;  on  a  oommiflaion 
taken  out  against  the  son,  his  assignee  filed  a  bill  against  the 
executor  fi>r  an  account  and  payment  of  the  legacy*  which 
was  decreed  accordingly  by  the  Master  of  the  BoUs,  but 
without  interest;  and  the  decree  was  aflhmed  by  the  Lord 
Chancellor  on  an  appeal,  but  his  Lordship,  on  the  hardship  of 
the  case,  ordered  the  depoat  to  be  divided 
The  acquiescence,  however,  of  the  l^atee  after  he  comes  of  Pfeyment  nm 

DO  CODu^DBOfl 

age,  will  generally  confirm  a  payment  improperly  made  during  byaoqnieMoioe 
his  minority;  and  Lord  Alyanley  has  remarked(e),  that,  in  the         m*)ont7f 
case  just  cited,  the  bUl  would  have  been  dismissed  on  this  eioept  between 

permt  uid 

ground,  if  the  legatee  had  not  been  the  son  of  the  person  to  chikU 
whom  the  payment  was  made;  but  that  the  acquiescence  of  a 
<^d,  eren  afl»r  he  becomes  of  age,  does  not  bar 


When,  however,  the  direction  to  the  executor  is  not  to  pay  Svdi  peymeDt 
the  legacy  to  the  child,  but  the  bequest  is  made  to  the  father  eipretdy  di- 
or  some  other  person  as  trustee,  whoUy  or  in  part,  for  the  in-  ,^11.     ^ 
fimt, — as,  *'  to  A.,  to  be  equally  divided  between  himself  and 
his  family,''  or  "  to  B.,  for  her  and  her  children's  use," — ^the 
l^;acy  may  be  safely  paid  to  the  person  appointed  to  receive 
it(^).    But  it  seems  that  the  direction  so  to  pay  the  legaq^ 
ought  to  appear  in  the  will  itself,  and  not  merely  from  ex- 
trinsic evidence  (AY    Trinkets  specifically  siven  to  infants  have  TrlnkeCs  be- 

,  .  qveatheddel 

been  ordered  to  be  delivered  to  their  father  by  the  executors(<).  vered  to  fcth 
The  Stat.  12  Car.  2,  c.  24,  empowers  guardians(A)  appointed  Pajment  to 
under  its  provisions  to  take  ^' the  custody,  tuition,  and  manage-  gaardien  not 
mentofthe  goods,  chattels,  and  personal  estate  "of  their  wards;  ^'^ 
but  the  remedies  given  by  the  statute  are  only  co-extensive 
with  tiiose  of  guardians  in  socage,  who  seem  not  to  have  any 

(«)  3  Bro.  C.  C.  96.  (A)  See  3  Bro.  C.  C.  07. 

(ff)  Fane  r.  Fans^  1  Vem.  30 ;  (t)  BiUr.  Ckapmant  2  Bro.  C.  C. 

Cooper  v.  Tkomion,  3  Bro.  C.  C.  612. 

96 ;  Robinson  v.  Tidteli^  8  Yes.  142.  (k)  Sect.  9,  it^pra,  p.  82. 
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l^al  interest  in  the  personal  estate  of  their  wards(i) ;  and  the 
payment  of  l^acies  to  the  testamentary  guardian  has  not  been 
practised  by  executors. 
Legacy  shoiiU  The  safe  and  simple  course  is  for  the  executor  to  pay  such 
the^nk^  and  legacies  into  the  Bank,  at  the  time  when  he  would,  but  for 
Ution^mijo.  ^^  infiuicy»  pay  them  to  the  legatees ;  tiie  legatees,  when  of 
"^*  age,  may  petition  for  the  money,  and  it  will  be  applicable  in 

Proriaions  of     the  mean  time  (if  required)  for  their  maintenance.    This  is 
tt^.^36Gw.3,  ^  proper  arrangement  under  the  stat  36  Geo.  3,  c.  52, 

which  enacts(iii)^  that "  where;,  by  reason  of  ibe  in&ncy,  or 
absence  beyond  the  seas,  of  any^  person  entitled  to  any  legacy, 
or  to  the  reudue  of  any  personal  estate^  or  any  part  thereof 
chargeable  with  duty  by  virtue  of  the  act^  the  person  or  pei^ 
sons  having  or  taking  the  burthen  id  any  will  or  testamentary 
instrument,  or  the  administration  of  such  personal  estate,  can- 
not pay  such  legacy  or  some  part  thereof,  although  he,  she,  or 
they  may  have  effects  for  that  purpose,  or  cannot  pay  such 
residue,  or  some  part  thereof  although  he;,  she,  or  they  may 
havethesame,or  some  part  thereof  in  his,  her,  or  their  hands;, 
itshall  belavrful  for  such  person  or  persons  to  pay  such  legacy, 
or  residue,  or  any  parts  or  part  thereof  respectively,  or  any 
sum  or  sums  of  money  on  account  thereof,  after  deducting  the 
duty  chargeable  thereon,  into  the  Bank  of  England  with  the 
privity  of  the  accountantf-genenJ  of  the  Court  of  Chancery, 
to  be  placed  to  the  account  of  the  person  or  persons  for  whose 
benefit  the  same  shall  be  so  paid;  for  payment  of  which  money 
the  said  accountant-general  shall  give  his  certificate  as  usual 
in  such  cases,  on  production  of  the  certificate  of  the  Commis- 
sioners of  Stamps  that  the  duty  thereon  has  been  duly  paid; 
and  such  payment  into  the  Bank  shall  bea  sufficient  discharge 
for  the  money  so  paid  in,  provided  the  duty  be  also  paid  thereon 
as  aforesaid ;  and  such  money,  when  paid  in,  shall  be  laid  out 

(/)  /Skipra,  p.  31.  (m)  Sect.  32. 
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by  the  said  aocountant^neral,  without  anj  &rmal  request 
for  that  purpose,  in  the  purchase  of  Three  Pounds  per  Centum 
Consolidated  Annuities,  whidi,  with  the  dividends  thereon, 
ehall  be  transferred  and  paid  to  the  person  or  persons  entitled 
thereto,  or  oliherwise  applied  fat  his  or  their  benefit,  on  appli- 
cation to  the  Court  of  Chancery,  by  petition  or  motion,  in  a 
nummary  way  (n).'' 

If  a  suit  is  instituted  merely  to  secure  legacies  for  infimts,  Cotu  otmAt 
which  might  have  been  secured  under  the  statute,  the  oostsof  to'bedSw«d 
the  suit  win  not  be  allowed  out  of  tiie  general  assets  of  tiie  ^^^  "^ 
te8tBtor(o). 

Where  a  legacy  is  given  to  an  infimt,  payable  m  Jiduro,  Legwj  to  in. 
tl»e  Court,  or  the  executor  of  U.  own  wthority,  may  ky  o«t  ^J^Si^ 
in  the  purdiase  of  three  per  cent,  stock  a  sum  equal  to  the  ^^SLm  Syex^ 
l^acy, and  tins  appropriation  binds  all  parties,  and  tiie  legatee  tibeCoorL^ 
must  abide  by  tiie  rise  or  &11  in  tiie  value  of  the  ftmds(/»). 

But  the  appropriation  must  be  made  during  the  infimoy  of  Legatee  not 

bound,  nnlets 

the  legatee,  or  he  will  not  be  bound.     Thus  where  it  had  appropmtkm 

been  referred  to  the  Master  to  compute  how  much  stock  it  dariDg^hulo! 

would  be  necessary  to  set  apart  to  answer  certain  legacies  to    "^^' 

infants,  and  the  Master  made  his  report,  but  before  any  order 

was  made  on  it,  one  of  tiie  infants  cameof  age,  and  petitioned 

for  his  legacy ;  the  price  of  stock  had  fallen  in  the  mean  time; 

so  tiiat  the  quantity  of  stock  mentioned  by  the  Master  in  his 

report  was  no  longer  sufficient  to  answer  the  l^acy.     Sir 

John  Leach,  V.  C,  said,  tiiat,  if  an  order  had  been  made 

during  the  infancy,  it  would  have  concluded  the  amount  of 

the  l^acy ;  but  that  the  determination  of  the  infancy  rendered 

the  report  nugatory  as  to  that  particular  legatee,  and  that  he 

(a)  See  pp.  217,  218,  supra,  C.  C.  147 ;  and  see  7  Yet.  160  ; 

(s)  Whapkam  v.   Wingfisidj  4    Grem  v.  PigtS^  1  Bro.  C.  C.  103  ; 


Ve6.630.  HutehstoH  v.  Hammtmd^  3  Bm> 

(p)  Ward  on  Legacies,  p.  290 ;     C.  C.  158.  Contra,  Akock  y.Eames, 
Ex  parte  ChampUm^  cited  3  Bro.     Dick.  678. 
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was  entitled  to  00  much  stock  as  would  be  suffident  to  answer 
the  legacy  at  the  time  of  the  application(^). 

Of  course  it  is  not  to  be  inferred  firom  the  expressions  of 
the  learned  Judge,  that  the  Court  would  set  apart  for  an  in- 
fant a  sum  of  stock  whidi  it  knew  to  be,  at  the  time  of  making 
the  appropriation,  bsaffident  to  answer  bi.  legacy. 

If  real  estate  is  charged  with  a  sum  of  money  for  an  infiuit^ 
not  bound  by  payable  at  his  majority,  and  there  is  no  direcHon  to  appropriate 
appropriation.    ^^  money;  there,  although  the  money  be  invested  in  the  funds 

as  a  security  for  the  payment  of  the  l^acy  to  the  infant  when 

he  shall  become  entitled;  yet,  if  the  fund  should  eventually 

turn  out  insufficient  for  the  payment  of  the  infimt's  l^acy,  he 

may  still  have  recourse  to  tKe  estate  for  the  deficiency,  and 

even  a  Court  of  Equity,  it  seems,  cannot  bind  his  right  (r). 

Sieui,  if  the         But  although  the  interests  of  in&nte  are  not  to  be  sutjjected 

the  money^b?  ¥rithout  ueccsmty  to  any  fluctuation,  yet  if  the  terms  of  any 

*^^^*  instrument  by  which  land  is  charged  with  the  payment  of  a 

sum  of  money  to  an  infant  autkorize  tbe  raising  of  the  money, 
the  infimt  will  be  bound  by  an  investment  in  the  three  per 
cents. 

By  a  marriage  settlement  lands  were  charged  with  a  cer- 
tain sum  of  money,  to  be  raised  by  sale  or  mortgage,  and  to 
vest  at  twenty-one  or  marriage,  with  a  clause  providing  that 
no  mortgage  was  to  be  made  until  some  one  of  the  portions 
should  become  payable.  Four  of  the  children  were  of  age, 
and  three  under  age.     Sir  L.  ShadweU,  V.  C,  was  of  opinion 


(q)  Bock  V.  Hairdman,  4  Madd. 
263. 

(r)  Dicieiuon  v.  Diekentonj  3 
Bro.  C. C.  19 ;  see  3  Sugd.  V.&P. 
156,  lOth  ed.  Where,  however, 
there  is  a  trust  for  the  sale  of  real 
estate,  and  the  time  for  sale  has 
aniyed,  and  the  persons  entitled 
to  the  money  are  infimts  or  on- 


born,  the  purchaser  b  not  honnd 
to  see  to  the  application  of  the 
money,  becaose  he  would  other- 
wise be  implicated  in  a  trust  which 
might  be  of  long  duration.  Ibid. 
Sowardy  r*  Laey,  4  Madd.  142 ; 
Lavender  r.  SUmteny  6  Madd.  46; 
Breedon  v.  Breedon,  1  R.  &  My. 
413. 
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that  the  whole  sum  had  become  raifleable,  and  must  be  raised 
at  once.  In  answer  to  the  argument,  that  some  of  the  shares 
might  become  diminished  in  amount,  his  Honor  observed, 
that  the  Court  considers  the  inyestment  in  the  Three  per  Cent. 
Consols  as  equivalent  to  payment.  If  there  were  any  rise  in 
the  funds,  the  children  under  age  would  be  entitled  to  the 
benefit  of  it(#). 

Where  a  debt  is  due  from  a  bankrupt  to  an  infant,  the  ]>ebt  from 

bankmpt  to 

guardian  upon  petition  wiU  be  permitted  to  prove  it  under  i^^^J^ 
thecommisflion,  and,  if  this  is  not  done,  the  certificate  will  bar  guardian; 
the  demand*     A  legacy  in  the  hands  of  a  bankrupt  executor,  T^^  ^  ^'* 
vested,  but  subject  to  be  divested  in  a  certain  event,  faUs 
within  this  rule(^). 

A  guardian  or  receiver,  if  he  retains  balances  of  money  in  Ovardiui  re. 
lus  handcf,  must  pay  mterest,  though  he  has  made  none  by  ]mji  intorMt. 
it(ii> 


(#)  OUlibrand  v.  Ooold,  5  Sim. 
149. 

(#)  Walet4  Y.  ffaO,  2  hro.C.C. 
306 ;  &  parte  B^Uoi^  1  Atk.  261. 

(«)  Dowfow  V.  Mau^,  1  Ba.  & 
Be.  219,  mprUf  269.  As  to  the 
manner  in  which  interest  is  com- 
puted and  chaiged,  where  guard* 
ians  or  trustees  have  fiuled  to  make 
the  proper  investment,  see  2  Yes. 


829,  487 ;  Hiekt  v.  Ekit,  3  Atk. 
273 ;  Raphad  v.  Boehm,  11  Ves. 
92  ;  S.  C.  13  Yes.  407, 690 ;  Moi- 
^v.Fr<ird;il  Yes.681 ;  Zhmford 
V.  Damjbrd,  12  Yes.  127 ;  TM» 
V.  Carpenter,  1  ICadd.  290 ;  Car- 
mkhad  v.  WUam^  3  Molloy, 79; 
S.  C.  4  Bl.  N.  S.  146  ;  Dod^  v, 
Sm€i,  2  M.  &  C.  ^66. 
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CHAPTER  XXV. 


RULE   PROHIBITING  THE  CONVERSION   OF   INFANT'S 

PROPERTY. 

The  nature  of  XT  has  been  laid  down(a)  as  a  general  rule,  that  the  nature 
most  noTl?  of  <^  infant's  property  must  not  be  changed,  either  by  a  guard- 
c  ungpd.  y^  ^^  trustee  out  of  Courts  or  by  the  Court  itself,  so  as  to 

convert  personal  into  real,  or  real  into  personal  estate ;  and  in 
treating  of  a  subject  which  scarcely  admits  of  any  systematic 
arrangement,  it  may  be  conyenient  to  classify,  according  as 
they  are  affected  by  this  rule,  some  of  the  common  operations 
in  the  management  of  infants'  estates. 
ReaMm  of  the        The  pdKcy  of  the  Courts  in  establishing  the  first  branch  of 

mlcy  M  regards  ^      ,  ^  «        •    •       • 

coDTeraion  of  the  prohibition,  has  been  greatly  influenced  by  the  distmction 
n^stete?  ^     which  existed  under  the  law  of  wilk,  as  settled  previous  to 

the  late  statute,  1  Vict.  c.  26,  between  the  real  and  the  per* 
sonal  property  of  infisnts.  Of  Ibe  latter,  males  ifttre  able  to 
make  a  testamdntary  disposition  at  the  age  of  fourteen,  females 
at  twelve(&).  Beal  estate,  on  the  other  hand,  could  not  be 
devised  by  any  person  under  the  age  of  twenty-one.  The  in- 
vestment of  money  in  land  might  in  many  cases  prove  benefit 
dal  to  an  infant  if  he  should  live  to  attain  his  full  age;  but 
if  he  did  not,  it  was,  in  the  opinion  of  many  judges,  highly 
prejudicial  to  him ;  as  substituting  real  estate,  over  which  he 
had  no  power  of  disposition,  for  personal  property,  which  he 
might  bequeath  by  will  at  an  early  age,  and  thus  unduly  ad- 

(a)  Ex  pane  PhiUips,  19  Yes.  (b)  1  Bl.  Comm.  463 ;  2  Bl. 
122 ;  Ware  v.  PMiUy  1 1  Yes.  278 ;  Comm.  4d7 ;  Anon.^  Mosely,  6  ;  see 
Pierwrn  v.  Skor^  1  Atk.  480.  2  Eden,  66. 
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vancing  his  hdr,  and  hindering  him  fhrni  providing  for  his 
younger  children,  if  he  had  any  (c).    The  Coorty  however,  Witfa  what 
where  it  appears  that  a  change  would  be  for  the  benefit  of  the  change^f  ^- 
infimt,  makes  an  order  accordingly,  even  although  there  be  no  Mrmtt^!* 
authority  for  such  a  measure  in  the  will  or  other  instrument 
under  which  he  holds  his  property :  but  this  permission,  ac* 
cording  to  Lord  Hardwicke(<i),  '*  is  always  granted  with  a 
saho,  that  if  the  in&nt  dies  before  twenty-one,  or  does  not 
approve  of  the  purchase  when  he  comes  of  age,  the  property 
shall  not  alter;"  or,  to  use  the  language  of  Sir  Thomas  Churke, 
M.  B., ''  the  C!ourt  adds,  but  so  €u  not  to  aUer  the  nature  of 
the  property  (e)  ;^  or  the  change  is  made,  says  Lord  Eldon, 
'*  with  this  qualification,  that,  if  he  lives,  he  may  take  it  as 
real  estate ;  but  without  prejudice  to  his  right  over  it  during 
infancy  as  personal  property  (^)/* 

This  proviso  by  the  Court  does  not  create  the  right,  but  is 
a  declaration  of  a  pre-existing  right  so  to  have  the  property 
secured:  and  if  an  order  is  made  without  such  a  declaration, 
it  is  a  matter  of  course  to  reform  the  order. 

This  rule  may  be  conadered  in  its  application  to  the  ex- 
penditure of  an  infant's  money  in  the  purchase  of  real  estate, 
in  the  discharge  of  incumbrances,  or  in  the  execution  of  re- 
pairs or  improvements,  affecting  the  real  estate  which  he 
already  possesses. 

(c)  Barl  af  FFiMU&0a  v.  Not-  (d)  2  Aik.  413. 

fUfs^  1  VenL437 ;  Pienony. Skore^  («)  Dick.  923. 

1  Aik.  480 ;  Ex  parte  PhiUips,  19  (^)  Ex  parte  PhUUpe^  10  Yes. 

Yes.  122;  see  2  Yes.  jun.  264;  122. 
Sugden  on  Wills,  6. 
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SECTION  I. 

Conversion  of  Personally  into  Realty  by  Purchase  of  Real 

Estate. 

In  a  case  where  Lord  Eldon  sanctioned  the  purchase  of  real 
estate  with  an  infant's  money,  the  order  which  he  b  said  to 
have  made  seems  not  to  fall  completely  within  the  rule  which 
has  been  stated. 

A  father  left  real  estate(A)  to  descend  to  his  son,  and  made 
a  residuary  bequest  of  his  personal  estate  to  his  executors,  to 
be  inyested  in  real  or  government  securities,  and  accumulated, 
(subject  to  his  son's  maintenance),  and  transferred  to  the  son 
at  twenty-one,  with  a  gift  over  in  case  he  should  die  under 
age.  Lord  Eldon,  upon  the  petition  of  the  infant  at  the  age 
of  eighteen,  suggesting  an  investment  in  hmd  adjacent  to  the 
lands  which  he  had  by  descent,  ordered  that  he  should  be  at 
liberty  to  lay  proposals  before  the  Master  for  suoh  investment ; 
and  directed  that  the  land,  when  purchased,  flhould  be  conveyed 
to  a  trustee,  in  trust  for  the  infant,  his  executors  and  adnuni-* 
^traton»  until  he  should  attain  the  age  of  twenty-one,  and 
afterwards  for  him  and  his  heirs. 
Proper  Ibrm  of  Sir  John  Leach,  Y.  C,  in  a  similar  cafie(t),  observed,  that, 
Court  whtte  ^  ^®  event  of  the  estate  being  purchased  as  proposed,  it  was 
"J^^jjjjj  "     proper  to  declare,  generally,  that  it  should  be  considered  as 

personal  estate,  without  saying  until  the  infant  should  attain 
twenty-one,  as  at  that  period  he  might  be  a  lunatic,  and  other 
inconveniences  might  arise.  At  twenty-one  he  might,  if  he 
pleased,  consider  it  as  real  estate. 

This  order  seems  more  correct  than  the  former,  as  restrict- 
ing the  Court's  interference  within  narrower  limits ;  for  there 

(A)  AMnfioH  r,  Aihbmicn,  6  (•)  fFebb  v.  Lord  Skaftssbmy, 
Vet.  6.  6  Madd.  100. 
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can  be  no  reason  for  altering  the  nature  of  the  property  of  an 
adult  unless  he  wishes  it  himself.  It  is  also  in  accordance 
with  the  expressions^  already  Gited(A)y  of  Lord  Hardwicke, 
Sir  T.  Clarke,  and  Lord  Eldon. 

The  Court  is  guided  by  these  prindples,  not  only  in  that  s.  P.,  when 
whidi  it  actually  does  or  allows  to  be  done,  but  also  in  putting  itruction  on 
a  construction  upon  what  has  been  done  without  its  authority,  done. 

The  tru8tees(/)  of  an  in&nt,  having  a  sum  of  £3,000  in!  PnrchaM  of 
ijbm  hands,  arising  finom  the  profits  of  his  real  estate,  in-  tees,  with  eiee- 
Tested  it  with  the  consent  of  his  grandmother,  who  was  his  ^^^lU  age. 
guardian,  in  land  which  lay  near  his  estate,  and  took  the  con- 
yeyance  in  their  own  names ;  but  declared  the  trust  to  be  for 
the  benefit  of  the  infimt,  in  case  he  should,  on  coming  of  age, 
accept  the  land,  and  discharge  them  of  the  £3,000. 

The  infant  died  under  age.  It  was  observed  that  here  was 
only  a  bare  election  in  the  infant  in  case  he  had  lived  to  come 
of  age;  and  the  trustees  were  decreed  to  pay  the  £3000  to  his 
administrator;  but  with  interest  only  according  to  what  they 
had  made  by  the  profits  of  the  purchased  lands :  so  that,  to  a 
certain  extent,  the  purchase  must  have  been  considered  as  a 
proper  act  for  the  benefit  of  the  in&nt(f9i). 

An  executor(n)  being  possessed,  in  trust  for  an  infimt^  of  a  Rtnewd,  for 
lease  for  ninety-nine  years,  determinable  on  three  lives,  one  of  for  yeen. 
which  had  already  fallen  in,  took  a  new  lease  in  the  name  of 
a  trustee  to  him  and  his  heirs  for  three  lives,  in  trust  for  the 
infant  and  his  heirs.     It  was  alleged,  but  not  fully  proved, 
that  the  lessor  had  refused  to  make  any  more  leases  for  years. 

It  was  dedded  that  this  renewed  lease,  though  for  lives, 
should  follow  the  nature  of  the  original  one,  and  go  to  the 
administrator  of  the  infant  as  that  should  have  done :  and  it 
was  observed,  that,  if  the  lessor  would  not  have  made  any  other 
than  a  descendible  lease  for  three  Uves,  such  lease  ought  to 

(i)  SuprOf  p.  279.  (m)  See  1  Yes.  jon.  456. 

(/)  Earl  of  JFineMna  v.  Nor-  («)  WUier  v.  JViUer,  3  P  W. 
c/|fe,  1  Vera.  434.  09. 
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have  been  dedared  in  trust  for  the  benefit  of  the  executors 
and  administrators  of  the  infant»  if  he  should  die  during  his 
infancy^  and  that  though  this  trust  was  not  declaxedy  yet  it 
was  in  equity  implied. 
Declaration  of  Nor  can  the  nature  of  the  infint's  interest  be  altered  by 
tnu^reoew     ^^^  declaration  of  trust,  but  the  declaration  will  be  construed 

with  reference  to  the  interest  he  had  before.    Thus,  where 

two  leases  for  lives  held  in  trust  for  an  infant,  one  to  the 

trustee  and  her  heirs,  the  other  to  the  trustee,  her  esDeeutors 

and  administrators,  were  renewed  by  the  in&nt's  mother,  who- 

took  the  first  to  her  and  her  heirs,  and  the  second  to  her,  her 

executors  and  administratoref,  and  dedared  the  trust  for  her 

son,  simply ;  Lord  EUan  was  of  opinion  that  the  son  must 

take  the  same  interest  he  had  previonsly,  L  e.  that  tlie  first 

lease  must  go  to  him  and  his  heirs,  the  second  to  him  and  his 

executors  (p)* 

Apptieation  of        An  in&ait(p)  was  tenant  in  tail  of  a  copyhold  house;  the 

snbflcription  to    housc  WBS  bumt  dowu ;  and  a  sum  of  money,  less  than  the 

houef  ^^^ '   whole  amount  at  whidi  the  loss  by  the  fire  was  computed, 

was  collected  by  subscription,  and  paid  into  the  hands  of  his 
guardian  towards  the  rebuilding ;  the  tenant  in  tail  died  nnder 
age,  without  the  money  having  been  applied  as  intended.    It 
was  held  to  belong  to  the  persons  entitled  in  tail  in  remainder, 
subject  to  a  deduction  of  the  interest,  during  the  infimt's  life^ 
upon  the  whole  amount  of  the  loss:  and  this  interest,  as  re- 
presenting the  rents  and  profits  during  his  life,  was  to  go  to 
his  personal  representatiyes. 
Where  oQDTer.       ^  ^^'^  <^<^^  under  peculiar  circumstances,  conyeruon  by 
rapportedT"     piu^diasc  was  Supported  against  one  who  had  concurred  in  it. 
—■gainst  party      A  per8on(9)  entered  into  articles  upon  his  marriage,  to 

ooncorrinff. 

settle  his  estate  on  himself  for  life,  with  remainder  as  to 
part  to  his  wife  for  her  jointure,  with  remainder  as  to  the 

(o)  mUner  v.  Lard  Harewood,        (q)  Inwood  v.  Ikifjme,   AmbL 
18  Ves.  259.    See  p.  274.  417 ;  2  Ed.  14^  S.  a 

{p)  Rook  r.  Worth,  1  Ves.  400. 
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whole  to  his  fint  and  odwr  90db  in  tail  male,  with  xemainder 
to  his  own  right  heirs.  He  died  without  haying  executed  a 
BetdeaiflBt,  kaTiiig  a  widow  and  an  infiuit  dau^^iter,  his  heiress 
atkMT. 

The  widow  conveyed  her  jomture  knds  to  her  creditors, 
tqion  trust  for  sale.  Upon  the  petition  of  the  in&nt  and  her 
uncle».  (the  mother  aigning  the  petition),  a  referenoe  was  made 
to  the  Master,  who  reported  that  it  would  be  for  the  infimt^a 
benefit  to  pnrdiase,  and  to  have  the  purchase-money  paid  out 
of  her  perBonal  estate.  The  purchase  was  so  made;  the  tms- 
tees  for  sale  conveyed  their  estate  to  a  trustee,  who  soon  after 
deohirad  the  trust  of  his  conveyanoe  for  the  infint.  The  in- 
fant liyed  to  attain  twenty-^xne,  and  gaye  a  letter  of  attorney 
to  reeeiiye  the  rants  and  profits  of  the  estate.  She  died  un- 
mamed,  about  a  year  afker  coming  of  age,  and  the  mother,  as 
her  administratrix,  filed  a  bill  for  an  account  of  the  rents  and 
profits  of  the  jointure  estate. 

Lord  NorikinffUm  held,  independently  of  the  fiict  that  the 
infiint  had  attained  twenty-one  and  exercised  acts  of  owner- 
ship,— that  the  equitable  jointure  estate  of  the  mother  had 
been  extinguished  when  the  trust  was  declared  in  favour  of  the 
infimt,  who  had  the  legal  fee  of  the  whole  estate;  that  the  in- 
&nf  s  money  having  been  converted  into  realty  by  the  Courts 
with  the  concurrence  of  the  family,  for  the  benefit  of  the  infant, 
her  administratrix  had  no  daim;  and  that  if  he  were  to  de- 
dare  for  the  lattcsr,  he  would  act  contrary  to  her  own  petition, 
and  contrary  to  the  direction  of  the  judge  who  made  the  order 
upon  that  petition.  His  Lordship  also  used  expressions  which 
seem  to  claim  for  the  Court  the  power  of  making  an  absolute 
and  tmqualified  conversion  of  an  infant's  property ;  but  it  has 
been  already  seen  that  the  best  authorities  do  not  sanction  this 
view :  and  fix)m  the  stress  laid,  in  the  case  just  stated,  on  the 
moth^'s  concurrence,  it  seems  highly  probable  that  the  de- 
cision would  have  been  different,  if  the  infant  had  died  under 
age,  and  had  bequeathed  her  personal  estate  to  a  stranger. 

172 
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Where  sup- 
ported against 
husband  of  in- 
faot. 


To  Mcnre  for 
infant  the  be- 
nefit of  a  con- 
dition. 


Trustees  having  bought  land  contiguous  to  the  infant's,  at 
the  instance  of  her  nearest  relatives ;— on  a  bill  for  an  account 
bj  the  infant  and  her  husband^  who  had  made  no  settlement 
on  ier  marriage,  and  had  exercbed  acta  of  ownership  upon 
the  land;  the  Court  refused  to  set  adde  the  puichasey  which 
it  considered  an  honest  and  advantageous  purchase ;  or  to  de- 
clare that  the  land  was  to  be  r^arded  as  personalty  till  the 
infant  should  come  of  age  (r). 

The  Court  has  also  sanctioned  the  conversion  of  personalty 
into  realty^  in  order  to  secure  for  an  infant  the  benefit  of  a 
condition. 

In  the  case  of  Vernon  v.  Vernon  (s),  an  estate  was  ^ven  to 
an  infant  on  condition  of  pajing  as  much  from  his  personalty 
as  had  been  paid  for  the  purchase  of  the  estate.  The  trustees 
applied  the  personalty  according  to  the  condition ;  and  Lord 
Thurhw  thought  that  the  personal  representative  had  no  right 
to  call  it  back;  as  the  change  was  not  made  wantonly,  though 
without  order ;  but  was  for  the  benefit  of  the  infant  in  pursu- 
ance of  a  condition,  by  which  he  was  to  hold  beneficial  pro- 
perty, which  he  could  not  otherwise  have  had  (f). 


(r)  Teny  v.  Teny^  GQb.  Eq. 
R.  10 ;  Pxec.  Cha.  273. 

(«)  Cited  in  aigoinent,  in  Ex 
parte  Bromfield^  1  Yes.  jnn.  46S ; 
3  Bro.  C.  C.  610. 

(I)  The  case  of  Eiri  r.  WM,  2 
Fraem.  229 ;  Free.  Cha.  84 ;  2  Eq. 
Ab.  743,  may,  at  first  aight,  seem 
to  be  a  caae  in  which  oonvenion 
was  supported ;  but,  upon  examin«> 
ation  of  the  reports^  it  appears  that 


the  question  there  was,  whether 
the  money  of  the  inftnt,  which 
had  been  improperly  invested  by 
the  guardian  in  the  purchase  of 
luid/DT  hwudf,  could  be  followed 
into  that  land  by  the  in&nt's  ad- 
ministrator, as  against  the  keiro/tke 
guardUHu  Thedecisioa  waainthe 
native,  but  has  been  overruled. 
See  Lane  Y.Dighton^  Amb.  409; 
Leneh  v.  Lmich^  10  Yes.  616. 
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SECTION  IL 

Gmvertum  by  DUcharge  of  Incumbrances  an  Land,  generally. 

Whbbb  there  are  incumbrances  on  an  infant's  real  estate^  OawdUnt 

trustees  and  guardians  must  keep  down  the  interest  out  of  the  ^terMt'onTm- 

rents  and  profits,  and  they  cannot,  generally  speakingy  invest  <^>b^'*i><^* 

his  pemnal  estate  more  usefully  than  in  discharging  those  in*  uid  may  dis- 

cumbrances.  Ifit  becomes  necessary  toinstitute  a  suit  in  equity  ^^  ' 

forthemanagementof  the  infant's  property,  it  will  be  referred  Reference  u  to 

to  the  Master  to  inquire  into  the  incumbrances,  to  state  their  in  «  nit. 
priorities,  and  to  take  an  account  of  what  is  due  upon  them» 

.When  a  mortgage  debt  has  been  reported  due,  (and  not  be-  ReedTer  not 

fiire),  the  receiver  of  the  estate  will  be  ordered  to  keep  down  interest  tiu 

the  interest    If  the  infant  has  money  outstanding,  a  refers  ^^^  '^^ 

ence  may  be  obtained,  to  inquire  whether  it  will  be  for  his  ?*^J^^."  *** 
benefit  that  the  money  should  be  laid  out  in  the  purchase  of  fiknt'imoneron 

,  V.  1      *  A    /  X  moitgH«  ol  hit 

any  existing  charge  on  his  real  estate  (u).  rttX  estate. 

The  rule  which  forbids  the  conversion  of  the  property  of  Role  as  to  con. 
infimts,  has  a  direct  bearing  upon  the  discharge  of  incum-  to  incombnn- 
Jbrances  to  which  their  lands  may  be  subject  land. 

In  an  old  case  (v),  indeed,  it  is  made  a  question  whether  the  Progress  of  the 
Court  wiU  decree  satisfaction  of  a  bond  debt  of  the  ancestor 
out  of  the  profits  of  the  real  estate  during  the  minority  of  the 
heir,  where  there  is  a  defidency  of  assets. 

In  another  old  ca8e(x)  it  is  laid  down  that  where  an  estate  Tbe mie 
descends  to  an  infant  subject  to  incumbrances,  the  guardian  tion  formerly 
may,  without  the  direction  of  the  Court,  pay  the  interest  of  appi^^ 
any  real  incumbrance,  and  the  principal  of  a  mortgage,  because 
that  is  a  direct  and  immediate  charge  upon  the  land ;  but  not 

(m)  Supra,  p.  270.  (jp)  Palme$  v.  Danly,  Pre.  Clu^ 

(v)  March  r.  BeniuU,  1  Vem.     137 ;  S.ai  £q.  Ab.  261. 
428. 
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the  principal  of  any  other  real  incumbrance ;  and  that  the 
profits  80  applied  by  the  guardian,  are  not  to  be  accounted 
personal  estate,  so  as  to  entitle  the  administrator  of  the  infiint 
to  them,  if  the  infant  should  die  during  his  minority. 

The  guardian  of  an  infant  paid  off,  with  money  which 
belonged  in  part  to  the  in&nt,  a  mortgage  affecting  the  infimt's 
estate,  and  took  an  assignment  o€  the  mortgage.  TbB  infant 
died  under  age,  and  the  hinds  in  nuHigBge  descended  to  Us 
heir  at  laWf  who  filed  a  bill  to  redeem.  The  gnardiaa  indsted 
that  he  had  paid  off  the  mori^gage  with  his  own  mon^)  and 
that  tor  what  money  he  had  of  the  infimt's,  he  waa  mooCxm^ 
aUe  only  to  ibe  infanfis  personal  representatiye,  (who  was  his 
own  daujg^ter).  But  the  Master  ci  the  HoUs  declared  tint 
the  guardian  ought  to  employ  the  estate  of  the  infani^  as  fiir 
as  it  woul^:  go^  to  pay  his  debts;  and  decreed  an  aooonnt, 
and  that  the  heir  dbonld  be  at  liberfy  to  redeem  cMor  repayment 
of  the  money  which  the  guardian  had  paid  in  discharge  of  the 
mortgage  deducting  so  nmch  as  was  proi^  to  have  been  li» 
bifimt's  money  (y). 

And  again  we  find,  that  where  a  mother,  as  guaMKan(r)  to 
her  in&nt  son,  out  of  his  personal  estate  paid  off  a  mortgage ; 
the  infimt  afterwards  died,  and  the  estate  descended  to  a  remote 
heir ;  and  then  the  mother  would  haye  had  back  the  money', 
but  the  Court  denied  any  relief. 

Gkaieral  expressions  are  also  to  be  met  wilh,  to  the  effect 

that  incumbrances  will  be  ordered  to  be  discharged  out  of  the 

infant's  money  (a). 

The  rale  ap-  But  in  anclther  case  a  mother(&),  as  guardian  to  her  son,  to 

guudUn  had      whom  lands  had  descended  from  her  late  husband,  received 

brenoe  on  fooc    ^^  '^^  ^^  profits  of  his  estate,  and  paid  off  specialty  debts 

for  the  heir. 

iy)  Dennii  r.  Badd,  1  ChsL.  Ca.  417 ;  2  £d.  148 }  &  C.  & /ofHv 

166.  Orimstone^  Ambl.  706 ;  Ex  pane 

(«)  Zoach  y.  Z^J,  cited  2  Vem.  Deffge^  4  Bro.  C.  C.  230,  ed.  Beit. 

Ida.  {h)  Waters  v.  Elfrall,  2  Vem. 

(a)  See  Inwood  v.  Thi^yney  Ambl.  606. 
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of  the  hiisbaiid ;  Imt  todc  aasigiimento  of  the  bond&  Theaon 
died  under  age;,  tod  the  mother,  aa  hb  adminiwtratrix,  wae 
decreed  to  stoiid  in  the  place  of  the  oUigee^  to  reoeiye  satia- 
faction  oat  of  the  real  eatate  in  the  handa  of  the  heir;  after 
deducting  what  ahe  had  reoeiyed  out  of  her  huaband'a  personal 
estate*  or  tibe  rents  and  profits  of  ihe  real  estate*  during  the 
in&ncy  of  her  son,  and  after  allowing  for  the  son's  mainte- 
nance* 

Lord  Hardwidce  observed,  in  the  case  of  Seys  y.  IMee(e\  Batnowtectled 

1  1  ....  .       ,  ,  ,    ^  ^   that  the  rule 

that  where  an  mnnt  is  entitled  to  personal  estate,  and  also  to  appiia. 
a  real  one  which  is  encumbered  with  debts  and  mortgagesiy  the 
Court  will  direct  the  personalty  to  go  in  discharge  of  the  in- 
cumbrancesv  yet  it  will  not  order  the  mortgages  to  be  assigned 
to  attend  the  inheritance,  but  still  to  be  considered  distinct^  as 
personal  estate,  for  the  benefit  of  the  infant. 

Sir  Thomas  Clarke,  M.  B.,  giyes  the  following  account  of 
the  practice  in  his  time(d),  '*  See  how  it  is  almost  daily  in 
ihis  Court  as  to  personalty.  If  an  estate  descends  to  an  in- 
fant in  mortgage,  and,  out  of  sayings,  iq;)pIication  is  made  to 
pay  off  the  mortgage,  the  Court  adds,  but  soaanatto  alter  the 
nature  of  the  property,  whereby  his  personal  representatiye 
might  be  affected." 

Lord  Thurlow,  too^  is  reported(e)  to  haye  said,  that  he  had 
obseryed  that  where  a  chaige  is  paid  off,  or  a  mortgage  re- 
deemed, with  an  infimt's  peisonal  property,  it  is  ordered,  that 
it  be  considered  as  personal  estate,  for  thebenefit  of  the  infiint 
And  Lord  Eldon  suppomng  the  case  of  an  estate  charged  with 
debts,  the  first  taker  an  iofant,  and  out  of  his  estate  all  the 
debts  paid ;  improyidently  in  this  respect,  that  the  creditors 
had  cancelled  all  their  securities;  obseryed  that  the  court 


(e)  9  Mod.  221.  See  Narhtry  y.  Bro.  G.  C.  616.    See  TIkmu  y. 

Ninhmy^  4  Hadd.  191.  Eemiih^  2  Vera.  348 ;  Lord  Compr 

(d)  ThOU  y.  IWtf,  Dick.  323.  $o»  y.  Oxmden^  2  Yes.  jun.  264  ; 

(e)  In  Eg  parte  Bromjkld,   3  /Wto  y.  ifo^,  18  Yes.  393. 
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Appliei  to  re- 
demptioa  of 
land-tax. 


Statntory  pro* 
firions  for  re- 
demption of  the 
land-tax  on  in- 
fant'a  estatei. 


must,  by  an  equity,  have  given  the  infant's  personal  estate  a 
charge  against  the  real  estate,  as  nearly  as  it  could  have  done 
if  he  had  taken  an  asognment  of  the  8ecurities(^)L  There  i» 
also  an  express  decision  to  the  same  effect  by  the  M.  S.  in 
Ireland(A). 

In  the  case(i)  whidi  gave  rise  to  tlie  observation  of  Lord 
Eldon  which  has  just  been  cited,  part  of  the  personal  estate 
of  an  infant  tenant  in  tail  had  been  applied  in  the  redemptioii 
of  the  land-tax  by  persons  not  having  authority  within  the 
statute  (A),  and  they  had  not  dedared  an  cation,  in  terms  of 
the  act,  to  keep  up  the  charge  as  against  the  land  for  the  in- 
fant's benefit.  The  infant  died,  and  Lord  Eldon  decreed  that 
his  personal  representative  should  charge  the  estate  in  the  pos- 
session of  the  remaindermen ;  exactly  as  if  the  redemption 
had  been  effected,  and  an  option  declared  by  persons  duly 
authorized. 

Lord  Eldon  declared  at  the  same  time,  that  tiie  Court,  if 
an  application  had  been  made  to  it,  never  would  have  autho- 
rized a  guardian  to  contract  for  the  land-tax  witiiout  directii^ 
him  to  make  such  an  option  as  should  preserve  for  tiie  per- 
sonal representative  of  the  tenant  in  tail,  if  he  died  an  infant^ 
the  benefit  of  the  money  applied  in  the  purchase  of  the  land- 
tax  ;  and  that  tiie  Court  itself  would  have  been  so  strongly 
bound  by  its  rules  as  to  not  altering  the  nature  of  the  property 
of  the  infant,  that  it  would  not  have  permitted  the  purchase 
if  that  could  not  be  arranged. 

It  may  be  proper  here  to  state  the  leading  statutory  provi- 
sions for  the  redemption  of  the  land  tax,  so  far  as  infants 
are  concerned.     The  clause  for  declaring  an  option,  qpoken  of 


(g)  11  Yes.  283.    See2Ves.JYin. 
264;2£d.l64. 

* '  (h)  Dowlmg  v.  JBtffton,  1  flan. 
&  Kel.  462. 

(f)    Wor9  V.  Folhm,  11  Veil. 
257. 


(k)  98  Geo.  3,  c.  60.  This  and 
the  statutes  98  Geo.  9,  ce.  6,  21, 
40,  49,  108 ;  99  &  40  Geo.  9,  c. 
90;  41  Geo.  9,  c.  72;  were  con- 
solidated and  amended  by  stat.  42 
tieo.  9,  c.  116. 


THE  CONVEaiSION  OF   INFANT^   PROPERTY.  289 

hj  Loind  Eldoo,  has  not  been  retained  in  the  statute  now  in 
-foroe,  bat  the  general  rules  applicable  to  the  discharge  of  in- 
cumbrances on  an  infimt's  real  estatCf  must  here  have  thdr 
full  operation* 
'    The  Stat  42  Oea  3,  c.  116,  by  which  the  previous  Land  Churdiaat  &e. 

mayoonCraetoa 

Tax  Acts  are  consoKdated  and  amended,  empowen(()  guar*  beiudf  of  ia- 


dians  and  all  persons  having  authority  to  act  for  infants,  to  dempdon'of 


contract  and  agree  on  behalf  of  such  infimts  for  the  redemp- 
tion of  any  land  tax  by  the  statute  itseli^  or  the  38  Geo.  3, 
c  60,  made  redeemable,  which  such  infants  could  or  mi^t 
have  redeemed  by  virtue  of  the  statute  itself^  if  they  had  not 
been  under  any  incapacity. 

Gruaidians  of  infimts,  and  executors,  administrators,  or  trus-  and  may  charge 
tees  seised  or  possessed  of  any  manors,  messuages,  lands,  tone-  for  that  par- 
ments,  or  hereditaments  in  trust,  and  having  authority  to  act  ^^^^' 
for  infants  or  issue  unborn,  may(m),  on  the  behalf  of  such 
infimts  or  issue  unborn,  and  under  the  restrictions  and  regular 
tions  contained  in  the  statute,  mortgage  and  convey  or  grant 
any  renlrchaige  out  of  any  manors,  &&,  belonging  to  or  limited 
or  settled  to  the  use  or  for  the  benefit  of  any  such  infants  or 
issue  unborn,  which  such  infants  or  issue  unborn  (if  in  esse) 
could  or  might  have  sold,  mortgaged,  or  charged  with  any  rent- 
diarge  for  the  purpose  of  redeeming  any  land-tax  in  respect  of 
their  estate  or  interest  therein,  either  by  virtue  of  the  statute 
Itself  or  otherwise,  if  they  hud  not  been  under  incapadty,  and 
in  the  same  manner  as  the  infants  &a  might  themselves  have 
done. 

It  IB  also  made  (n)  lawful  for  guardians  of  infants,  who  have  May  transfer  to 

oommiMtODen 

contracted  or  who  shall  contract  on  their  behalf  for  the  re-  atock  bekragiog 
demption  of  land-tax  charged  on  any  manors,  &c.,  wherein 
such  infants  shall  be  interested,  to  transfer  to  the  commissioners 
for  the  reduction  of  the  national  debt,  so  much  of  £3  per  cent. 
Consolidated  or  Beduced  Annuities,  which  shall  be  standing  in 

(/)  Sect.  14.  (m;  Sect.  53.  (»)  Sect.  128. 
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the  name  or  names  of  fiucb  m&nts  eith^  aolely.or  joSntly  with 
fmdi  guaidiaiifl,  &a,  or  any  of  them,  as  ahall  be  sufficieiit  for 
the  redemption  ofthe  land-tax  contracted  for;  and  the  Bank  is 
authorized  to  permit  such  transfers,  and  to  ^ye  receipts 
May  foim  con-  Bj  another  section  (o)  it  is  provided,  that  if  any  persoQ  who 
ceased  meestor  has  entered  into  a  contract  for  the  redemption  or  purdiaae  of 

any  land-tax,  dice  without  completing  his  contract,  or  making 
proYnsion  by  will  for  its  completion,  his  assets  shall  be  liable 
to  nudce  good  thecontraci^  and  his  executors  or  administxatois^ 
and  the  trustees,  guardians,  &c.  of  any  infiint,  or  other  per*- 
son  entitied  to  his  estate  and  eSEbcts,  shall  be  indemnified 
against  such  infant  and  all  other  persons  whomsoever  for 
making  good  the  instalments  necessary  to  complete  the  con- 
and  purchase     tract ; — and  also  that  if  the  person  so  dying  had  not  the  abso- 

benefit  of  coo- 
tract,  lute  estate  or  interest  in  the  manors,  &a;  and  the  gnardians 

of  an  in&nt  having  the  next  immediate  benefidal  o^tate  or 
interest  in  succession,  reversion,  remainder,  or  expectanqr,  and 
which  shall  have  become  vested  in  possession,  by  reason  of  the 
determination  ofthe  preceding  estate  or  interest  of  the  peraon 
so  dying,  shall  be  desirous  of  taking  an  assignment  of  such 
oontiact,  in  order  to  complete  the  same;  the  executors  or  ad- 
ministrators of  the  person  so  dying  may  sell  and  assign  such 
contract  to  such  guardians^  on  behalf  of  the  infant(p). 

(o)  Sect.  lee.  &  J.  286;  S.  C.  2  Dow,  &  CL 

ip)  See  Bkii  v.  Mifrwa,  3  Yo.    414. 
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SECTION  m. 


oflnfkni  Tenant  in  TaU  io  keep  down  Intereei  of 

Ineumbrancee, 

As  to  the  liability  of  an  infant  t^iant  in  tail  to  keep  down 
tlie  interest  of  incumbrances,  there  seems  to  have  been  some 
conflict  of  authorities. 

In  the  case  of  ChapUn  ▼•  ChapUn{r)^  a  man  made  a  moit-  Dediion  bj 
gage  for  years,  and  then  entailed  the  mortgaged  estate  on  that  infiuit  te- 
himself  and  the  heirs  male  of  his  body,  with  remainder  overi  ^^  noUceep 
and  died,  leaving  issue  one  infant  son,  in  whose  time  the  in-  of^^^«f 
terest  was  suffered  to  remain  unpaid,  and  who  died  when  he 
was  about  to  come  of  age- 

Xiord  Talbot  observed  that,  on  account  of  the  power  which 
a  tenant  in  tail  has  over  the  estate,  there  was  no  precedent  of 
a  tenant  in  tail  being  obliged  to  keep  down  the  interest  on  a 
mortgage ;  and  his  Lordship  refused  to  make  any  order  upon 
the  executors  of  the  tenant  in  tail,  to  pay  any  arrears  of  in« 
terest,  though  it  appeared  that  there  was  near  twenty  years' 
interest  due,  and  though,  in  this  case,  the  tenant  in  tail  died 
before  it  was  in  his  power  to  have  barred  the  remainder  by  a 
recovery. 

In  the  case  of  SergUon  v.  SeaUyUX  an  infant  was  tenant  Decision  by 
in  tail  of  lands,  subject  to  a  chaige  of  £2000.    He  died  under  wicke,  that'ho 
age,  and  after  his  death  an  account  was  directed  of  the  rents  ^"^'"^ 
and  profits  of  his  lands,  and  the  amount  was  directed  to  be 
applied  towards  keeping  down  the  interest  which  had  accrued 
during  his  life ;  and  so  much  of  the  interest  as  the  rents  and 
profits  would  not  discharge,  was  directed  to  be  raised  by  sale 
or  mortgage  of  the  estate. 

But  Lord  Hardwicke  overruled  a  daim  which  was  set  up  but  only  oat  of 

(r)  3  P.  W.  234.  (#)  2  Atk.  412. 
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on  the  part  of  the  heir  at  kw,  to  have  the  interest  pud  out  of 
the  personal  estate.  His  Lordship  remarked,  that  if  there 
had  been  an  application  to  the  Court  in  the  infant's  lifetime, 
by  his  guardian,  the  Court  would  have  directed  the  interest 
of  the  £2000  to  be  kept  down  out  of  the  rents  and  profits  of 
his  estate,  and  not  out  of  his  personal  estate.  That  if  an  in- 
fant, tenant  in  tail,  remainder  in  fee,  had  nothing  .to  support 
him  but  the  rents  and  profits  of  real  estate,  and  would  starve 
if  they  were  applied  to  keep  down  interest,  he  should  not,  in 
that  case,  Jiave  directed  them  to  be  so  applied ;  but  here,  there 
was  a  large  personal  estate,  besides  the  rents  and  profits  of 
the  real  estate,  which  made  the  difierence. 

Lord  Hardwicke  afterwards  stated  the  law  on  this  subject 
more  fuUj  in  the  case  of  Amesbury  v.  Brown  (fy — **  In  gene- 
ral, a  court  of  equity  endeavours  to  moke  every  port  of  the 
ownership  of  on. estate  bear  part  of  the  incumbrance;  as,  if 
there  is  tenant  for  years  or  life  subject  to  a  mortgage,  they 
must  keep  down  the  interest  during  that  time.  But  there  is 
a  particular  estate  called  on  estate  tail,  which  is  distinguish- 
able ;  and  therefore  it  is  true,  that  in  general  cases,  if  there  is 
tenant  in  tail,  remainder  over,  subject  to  a  preceding  mortgage, 
or  incumbrance,  and  tenant  in  tail  is  in  possession  and  receipt 
of  the  rents  and  profits,  the  mortgage  in  hands  of  mortgagee^ 
and  he  lets  the  interest  run  in  arrear  without  applying  to  keep 
it  down;  neither. the  issue  in  tail  nor  the  remunder-man  can 
come  against  that  tenant  in  tail,  to  compel  the  keeping  down 
the  interest,  nor  against  the  representative  of  tenant  in  tail 
after  his  death,  to  compel  the  indemnifying  and  discharging 
the  remainder  from  that  arrear  of  interest  incurred  diuing 
possession  of  tenant  in  tail,  and  his  receipt  of  the  profits,  un- 
less in  that  single  instance,  which  was  the  case  of  an  infant,  of 
Seijisan  v.  Cruise.  ChapUn  v.  Chaplin  is  said  to  be  deter- 
mined differently  from  it,, but  I  do  not  know  whether  they 


(t)  1  Ves.  477. 
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agree  in  circmnstanceB,  which  may  make  a  great  difference. 
I  went  on  the  general  rule,  that  the  act  of  a  guardian  or  trustee 
of  an  infant  shall  not  alter  his  property^  or  that  of  those  com- 
ing after  him.  Where  there  is  tenant  in  tail  of  fuU  age, 
conrts  of  law,  as  well  as  equity,  conrider  the  reyersioner  or 
remainder-man,  as  in  the  power  of  that  tenant  in  taiL  But  '^^  »■•«• 
the  case  of  an  infimt  tenant  in  tail  is  different,  as  he  cannot 
bar  the  remainder,  unless  under  the  King's  Priyy  Seal  (tc) ; 
a  method  which  is  never  granted  voluntarily  to  change  the 
rights  of  the  parties  but  in  case  of  some  family  settlements." 

The  distinction  in  this  respect  between  in&nt  and  adult  te- 
nants in  tail,  is  expressly  recognised  by  Lord  Eldon  (v). 

In  a  modem  case  (x).  Sir  Thomas  Plumer,  M.  R,  re-  n&wkm  of  the 

i_j.i.i«i*  •<•  1  •        cMct  by  Sir  T. 

marKed,  that  although  the  remainder-man  has  no  eqmty  piaoier. 


Ugainst  an  adult  tenant  in  tail,  because  the  latter  can  make 
the  estate  his  own,  an  infant  tenant  in  tail  cannot  be  put  upon 
the  same  footing,  since  he  cannot  make  the  estate  his  own. 
He  then  proceeded  to  consider  the  contradictory  cases, of 
CS^p&l  V.  ChapUn,  and  Sayisan  v.  Sealey,  and  after  observ- 
ing that  in  the  former  case  the  expressions  of  Lord  Talbot 
are  general,  and  that  he  does  not  advert  to  the  distinction  be- 
tween adults  and  infimts,  tenants  in  tail,  and  also  observing^ 
that  Sergison  v.  Seaky  had  always  been  considered  a  leading 
case  on  the  subject,  and  as  forming  the  rule  upon  which  the 
Court  was  to  proceed;  his  Honor  said,  that  it  appeared  ficom 
the  expressions  of  Lord  Hardwicke,  in  Ame^bury  v.  Broum^ 
that  he  did  not  think  that  his  own  decision  in  Sergiton  v. 
Cnd§e  (which  is  the  same  case  as  Seryi$an  v.  Seaky),  was  at 
variance  with  Lord  Talbof  s,  in  ChapUn  v.  ChapUn.  He  also 
said,  that  in  Jcnn  v.  Morganiy),  tlie  general  doctrine,  as  laid 
down  by  Lord  Hatdwicke,  was  reoQgnised  by  Lord  Thurlow, 

(«)  See     Burgei    r.    Mawbty,        (x)  Burpei  ▼.  Mawb^. 
Turn.  &  Rnn.  176.  (r)  1  Bro.  C.  C.  206. 

(•)  11  Yes.  276,  278. 
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and  that  in  ff^are  v.  IhDull{z)f  Lord  Eldon  stated  the  rule  in 
the  same  way.    His  Honor  continued  as  follows : — 

'Minder  this  review  of  the  eubjeot,  the  case  of  SerffiMom  y« 
Seaky  has  not  been  eObaken,  and  therefore  must  govern  this» 
Lord  Hardwicke,  in  adverting  to  theeaae  of  Cl^ptti  y«  C&^h 
fiRySaidtheremight  beadiffereiioe  of  ciroumstaaees;  IlUnk 
Ijiereisy  though  a  very  slight  one.  The  infimt  tenant  in  tail^ 
having  suffered  the  interest  to  &U  into  arresr,  died  just  before 
he  came  of  age,  leaving  personal  estate;  and  Lord  Talbot  was 
asked  to  order  the  eiEeontors  to  pay  the  arrears  out  of  the  per* 
sonal  estate*  Lord  Talbot  refiiaed  to  do  it  And  in  Serguon 
V.  Sealejf,  Lord  Haidwicke  said^  that  the  inteiest  diould  not 
beipaid  oat  of  the.  personal  estate^  but  that  ihe  rents  and  pro- 
fits wero'the  fund  out  of  which. die  guaedian. should  have 
paid  the:  ininceBt  If  that  doiaa  not  recanoile  these  two  oaoes^ 
I  think  die  point  is  decided  by  Smyisan  v.  Sadky.^ 

.  It  was  decided  accordingly,  in  the  prindpal  case,  that  the 
nu>ther  and  guardian  of  an  iofiuit  tenant  in  tail  ought  to  have 
applied  the  rents  and  profits  in  kequng  down  the  interest  of 
the  debts  charged  upon  the  estate. 

The  obtigation  I^  '^  Only  by  a  reversioner  or  remainder^man  diat  the  obli" 
^tmSt  M^  gfttion  on  an  infant  tenant  in  tail  to  keep  down  the  interest  of 
^}l^^^l^  incumbrances  out  of  the  rents  and  profits  of  the  estate,  can  be 

or  remainder-      enf(»oed. 
man,  

Where(a)the  interest  on  a  mortgage  was  snfiSned  to  accu- 
mulate during  the  infim<7  of  a  tenant  in  tail,  and  the  tenant 
in  tail  came  of  age,  and  sufbrad^a  recovery,  and  resettled  the 
estate ;  it  was  held,  that  his  real  and  his  personal  representa* 
tives  had  no  equity  against  each  other  to  vaiy  the  state  of 
things  as  it  existed  at  his  death. 
Order  on  re-  Ll  this  case,  on  a.billby  the  infimt  tenant  in  tail,  a  reomrer 
down  intereat     ^^  been  appointed,  with  an  order  to  keep  down  the  interest 

doeanot  amount 
to  appropria* 

^"^  («}  11  Ves.  2^7.  (a)  Ber^  y.  Lord  Jhmgdan,  S  Men  SCO. 
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of  ineumbninoeo  out  of  the  xents:  but  the  teoAvet  did  not  in 
&ct  keep  down  tlie  interest  of  the  mortgage  in  question,  but 
paid  the  xenta  into  Court  to  the  credit  of  the  cause.  It  did 
not  appear  to  the  Court,  that  the  order  so  nmde  upon  the  le* 
eeiTer  amounted  to  an  appropriation  of  the  rents  and  profits, 
so  as  to  affect  the  interests  of  the  real  and  personal  represent- 
atayes. 

The  mortgage-money,  however,  had  belonged  in  part  to  the 
mfimt  tenant  in  tail  himself;  and  so  much  of  ibe  rents  and 
profits  so  paid  into  Court,  as  was  equal  to  the  interest  of  Us 
share  of  the  mortgage^nonej,  was  held  to  have  been  aj^lied 
in  discharge  of  that  interest 


SECTION  IV. 

Conversion  by  Expenditure  in  Repairs  and  Improvements. 

The  Court  has  always  been  in  the  habit  (a)  of  ordering  re-  Hooms  and 
pairs  to  be  made,  and  houses  and  gardens  to  be  kept  up,  with  out  of  penon- 
the  money  of  infimt  proprietors,  without  creating  a  obaige     ^' 
upon  the  real  estate  for  the  amount  so  expended;  and  tUs  is 
no  more  than  trustees  and  imardiaas  ouir ht  to  do  where  the 
judicial  authority  is  not  resorted  to.     Where  there  is  *a  suit  Referenoe  m  to 
priding,  the  receiver  must  carefidly  apply  for  the  sanction  of 
the  Court  to  all  r&psm  and  improvements ;  and  a  reference 
will  always  be  made  on  this  subject,  upon  which  a  proper  es- 
timate must  be  laid  before  the  Master,  and  if  it  is  exceeded, 
a  fresh  reference  must  be  obtained  as  to  the  necessity  of  the 
additional  expenditure.    So  any  expenditure  which  turns  out  Admittgeoiu 
to  be  advantageous  for  the  in&nts,  by  improvements  tending  £^ Jl^ti 
to  make  the  estate  productive,  and  to  increase  its  value,  will  ^^|^^ot  ui- 
always  be  protected  by  the  Court,  and  will  fall  within  the  SSteSJeSt.*"^ 

(o)  See   E»  parte  Qrwnskme,    C.  G.  265,  n.,  ed.  Belt. ; /a  fv  iSec^ 
AmbL  706 ;  Eg  parte  Degge^  4  Bro.    dhgionf  1  MoUoy,  266. 
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terms  of  a  reference  to  the  Master^  to  inquire  what  monies 

have  been  properly  expended,  though  the  instrument  under 

which  the  infant  is  entitled  may  contain  no  clause  autho- 

Improvementf    rizing  such  an  outlay  (&)•     The  Coturt  also  finequently  gives  a 

ordered  b  j  , 

Court.  prospective  sanction  to  the  application  of  large  sums  in  exten- 

sive improvements,  But  considering  how  strongly  the  rule 
against  unconditional  conversion  has  been  stated  {c\  it  would 

Whetlier  red      be  difficulty  if  the  point  were  urged,  to  avoid  charging  the 

query  f^^^'  red  estate  with  the  amount;  for  though  the  Court  might  re- 
fuse to  hear  the  next  of  kin,  it  would  still,  under  the  rule  al- 
ready mentioned,  deem  it  beneficial  for  the  infant  to  prevent 
the  conversion  of  his  personalty  into  real  estate. 

Act  for  the  Facilities  have  lately  been  afforded  for  an  important  daas  of 

drainage  of  ,  "^  .  «         i   j 

aettied  eatatea.    unprovements,  by  the  act  for  the  drainage  of  settled  estates. 
Gaardiana  may       By  stat.  3  &4  Vict.  c.  55,  the  guaidiaus  of  any  infant  te- 

petitioo  for 

iMTe  to  im-       nant  for  life,  or  for  a  term  determinable  on  his  or  her  life, 
^oTe  Dy  ram-  ^^ j^^  ^^^  ^jq^  settiement,  or  otiier  like  diq)0(dtion,  entitied 

in  possession  at  law  or  in  equity  to  any  lands  in  England  or 
Ireland,  are  empowered  {d)  to  apply  by  petition  to  tiie  Court 
of  Chancery  (e)  in  England,  or  to  the  Court  of  Chancery  or 
Exchequer  in  Ireland,  for  leave  to  make  permanent  improve- 
ments by  draining;  the  improvements  and  the  cost,  &c.,  to  be 
spedfied  in  the  petition;  the  petition  to  be  referred  to  a 
Master,  and  the  Court  to  make  order  on  his  report 

Petstion  ■erred       A  copy  of  the  petition  is  to  be  served  (a)  on  the  remainder- 
on  remainder* 

man.  man,  or  in  case  of  his  infimcy,  upon  such  person  as  the  Court 

thaHl  appoint;  the  remainder-man  &c.  to  have  liberty  to  at- 
tend under  the  reference,  and  to  consent  or  object;  the  costs 
to  be  paid  by  the  petitioner. 

Laiidadiai^'       After  the  improvements  have   been  made,  the  Master 

with  money  ex*  '^ 

pended; 

(b)  Supra,  p.  213;  UmNdy  y.        (d)  Sect.  1. 

EMtf  1  C.  P.  Cooper,  26i.  (« )  Or  Ezeheqner ;  bat  see  5: 

(c)  Pages  278,  279,  mpra;  see  Viet.  c.  66. 
JnreBadeodt,hlwaMiic,4Uy.&C.  (^)  8  &  4  Vict  c.  66,  i.  2. 
440. 
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may  (A),  by  certificate,  on  having  satis&ction  that  the  money 
has  been  properly  expended,  authorize  the  guardians  to  charge 
the  lands  drained,  or  any  other  lands  subject  to  the  like  uses 
or  trusts,  with  the  payment  of  the  money  expended  and  in- 
terest ;  the  principal  to  be  paid  off  by  equal  yearly  instal-  to  be  paid  off 
ments,  not  less  than  twelve  in  number,  nor  more  than  eigh-  ^  °'  mm  . 
teen* 


SECTION  V. 

Canvermn  of  Realty  into  Perwnaliy* 

The  principle  to  which  the  rule  prohibiting  the  conversion  General  pruht. 
of  personalty  into  real  estate  has  been  referred,  the  advantage 
to  the  infant  of  retaining  his  testamentary  power  could  never 
have  had  any  influence  in  preventing  the  conversion  of  real 
estate  into  personalty;  yet  the  prohibition  has  been  extended 
to  this  latter  species  of  conversion  also  (t),  and  the  statement 
of  the  rule  against  conversion  in  general  is  to  be  foimd  in 
connexion  with  reasons  supporting  only  the  former  branch  of 
the  prohibition  (A). 

In  making  the  prohibition  general,  it  has  not  been  the 
object  of  the  Court  to  shew  &vour  to  one  class  of  the  infantas 
representatives  more  than  another;  but  it  seems  to  have  been 
considered  advantageous  for  the  infant,  that  his  property 
should  in  general  be  maintidned  in  the  same  shape  in  which 
it  devolved  upon  him ;  and  as  an  infant  is  by  law  incapable 
of  making  an  absolute  disposition  of  his  inheritance  by  any 
conveyance  (/),  the  Court  could  only  exercise  its  discretion 
with  regard  to  conversion  of  a  less  important  kind  than  the 
entire  alienation  of  the  estate. 

(A)  8.  4.  (i)  19  Ves.  122. 

(f)  1  Ves.  jun.  4«3;  2  Ves.  jun,        (/)  3  Atk.  712. 
73;  11  Ves.  278. 
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Conversion  of 
realty  into  per- 
sonalty by  fel- 
ling timber. 


Where  the 
guardian  ought 
to  fell  in  due 


course. 


The  produce 
personalty. 


Remainder- 
man  cannot  ob- 
tain injunction 
against  fellxng 
by  guardian  of 
tenant  in  tail. 


But  it  mutt  be 
for  benefit  of 
infiuit. 


S.  P.  applies  to 
opening  a  mine. 


One  of  the  ways  in  which  real  property  is  liable  to  be  con- 
verted into  personal  property  is  the  felling  of  timber. 

Where  an  infant  is  in  possession  of  land  for  an  estate  in 
fee-simplcy  or  in  tail,  or  as  tenant  for  life  without  impeach- 
ment of  waste,  so  that  he  would  have,  if  of  full  age,  the  right 
of  cutting  timber ;  in  such  a  case,  if  the  produce  of  the  timber 
on  the  estate  is  part  of  the  general  rental,  it  is  the  duty  of  the 
guardian  to  continue  the  usual  management  of  the  estate,  and 
that  which  is  suited  to  its  circumstances  (m) :  or  the  Court 
will  itself  authorize  the  cutting  of  all  timber  which  is  fit  and 
proper  to  be  felled  in  a  due  course  of  management  (n):  and 
the  money  arising  fi\>m  the  sale  of  the  timber  belongs,  in 
either  case,  to  the  personal  estate. 

An  infant  tenant  in  toil  has,  as  against  the  renudnder-man, 
the  same  rights  as  one  of  full  age ;  and  even  if  his  guardian 
cuts  down  the  whole  of  the  timber  on  the  estate,  an  injunc- 
tion will  not  be  granted  on  the  application  of  the  remainder- 
man. Thus,  an  infant  (p),  tenant  in  tiul  in  possession,  being 
in  a  very  bad  state  of  health,  and  not  likely  to  live  to  full  age, 
cut  down  by  his  guardian  a  quantity  of  timber,  just  before  his 
deaih,  to  a  very  great  value :  the  remidnder-man  applied  for 
an  injunction  to  restrain  him,  but  could  not  obtain  it. 

But  Lord  Hardwicke  has  remarked  (/>),  that  if  this  were 
done  in  such  a  way  as  to  be  to  the  prejudice  of  the  infant 
himself,  on  application  of  the  infant,  the  Court  will  judge 
what  is  for  his  benefit;  and  it  may  be  presumed^  that  in 
judging  what  was  for  his  benefit,  the  Court  could  not,  under 
any  state  of  the  law  of  wills,  have  been  induced  to  permit  a 
wastefid  and  destructive  felling  of  timber,  by  which  his  es- 
tate would  be  permanently  injured,  and  he  himnfilf  impover- 
ished, if  he  should  recover  his  health. 

Upon  the  principle  which  governed  the  case  just  stated, 


(m)  See  2  Yes.  jun.  71. 

(ft)  ZTffM^  V.  AwM^r,  6  Madd. 


44. 


(o)  SMfiUe  y.  SoffiUe,  cited  Cm. 
temp.  Talb.  16;  1  Yes.  648. 
ip)  1  Yes.  548. 
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88  well  as  on  the  grotmd  that  opening  a  mine  ia  a  benefit  to 
the  whole  kingdom,  Loid  Hardwicke  afterwards  held  (7),  that 
the  guardian  of  an  infimt  tenant  in  tail  had  a  right  to  open  a 
miney  and  that  the  unnainder-inan  must  not  interfere  with 
coals  dug  during  the  life  of  the  infant.  The  guairdian,  he 
added,  is  solely  aooountable  for  his  management  to  the  infant 
at  full  age,  or  to  any  one  who  stands  in  his  place. 
If  timber  is  severed  from  an  estate  by  the  act  of  a  tree-  Whohutimber 

,  -.,  ,-  ferered  by  tret- 

passer  or  by  a  tempest,  the  tunber  belongs  either  to  the  penon  paner  or  tem- 
who  represents  the  inheritance  as  bdng  tenant  for  lifb  with-  ^^ 
out  impeadmient  of  waste,  or,  if  there  be  no  such  tenant  for 
fife,  to  the  person  who  has  the  inheritance  (r). 

But  where  the  person  who  ¥rould,  according  to  the  common  TraspaMerhim- 
mlesy  profit  by  the  trespass,  is  himself  the  trespasser,  he  will  profit. 
not  be  allowed  to  derive  any  advantage  from  his  own  wrong. 

An  infitnt  was  seised  in  fee  (s)  of  lands  worth  40/1  a  year, 
and  his  mother,  who  was  his  guardian,  cut  down  without  au-  . 
thority  timber  of  the  value  of  lOOCML,  and  received  the  money. 
The  infint  died,  and  on  a  bill  filed  by  the  heir-at-law,  who 
was  also  an  in&nt,  it  was  declared  that  the  timber  cut  down 
should  be  considered  as  real  estate;  an  account  was  directed 
against  the  mother;  it  was  ordered,  that  what  was  found  due 
should  be  paid  into  Court  for  the  benefit  of  the  plaintiff^,  and, 
m  case  of  his  death  before  twenty-one,  the  money  was  to  be 
considered,  and  to  go  in  course  of  succession  as  his  real 
estate  (t). 

The  point  decided  in  this  case  is,  according  to  Sir  L.  Shad- 
Well,  Y.  C.  (tt),  that  no  person  who  commits  a  trespass  shall 
by  his  own  wrong  have  any  benefit  of  the  timber  cut.     Upon 

if)  Ifddai  ▼.  Choerwff,  Ambl.  (s)  TnUH  v.  TiM$,  Ambl.  d70, 

371,  n.,  ed.  Blunt ;  doMring  r.  and  notes,  ed.  Blunt ;  S,  C.  Dick. 

CUnermg^  S.  C.,'  Mos.  219.  322. 

(r)  LewiB  BawMi  ease,  11  Rep.  (t)  1  Yes.  jun.  463. 

79;  see  Tooier  v.  Annesl^^  5  Sim.  («)  5  Sim.  241. 
240. 
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a  similar  principle,  where  (v)  committees  of  a  lunatic,  who 
were  themselves  entitled  to  the  reversion  of  his  real  estate, 
bought  timber  for  repairs  with  his  money  instead  of  taking  it 
off  the  estate;  Lord  Hardwicke  was  of  opinion  that  committees 
might  exercise  the  same  power  as  to  cutting  timber  for  repairs 
as  any  discreet  owner  might  do,  and  as  the  committees  had 
acted  merely  with  regard  to  their  own  interest,  they  were  or- 
dered to  make  good  to  the  personal  estate  the  money  which 
they  laid  out  in  timber. 
AUcgeddis-  In  the  case  of  JhdUt  v.  TuIKts  however,  as  reported  by 

tmction  DC-  .  ^ 

tween  tenant      Ambler,  a  distinction  was  taken  in  argument  between  the 

in  taUy  and  in 

fee.  cases  of  an  infant  tenant  in  tail,  and  an  infant  tenant  in 

fee;  and  it  was  said  to  be  clearly  for  the  benefit  of  the  infant 
to  cut  down  the  timber  in  the  former  case,  and  that  the 
money  could  not  be  considered  otherwise  than  the  in&nt's 
personal  estate ;  for  if  so,  it  must  go  to  the  remainder-man, 
.  and  be  lost  to  the  infant's  family. 

We  also  learn  from  Ambler,  that,  on  the  same  occasion, 
^*  Mr.  Capper,  as  amicus  curuBy  mentioned  the  following  case 
of  McLSon  V.  M{iwny  in  1724,  before  the  Lords  Commissioners, 
where  the  distinction  was  made  by  the  Court  between  the 
case  where  the  infant  was  seised  in  fee,  and  where  he  was 
seised  in  taiL  Sir  Robert  Walpole  having  occasion  for  tim- 
ber to  build  Houghton  Hall,  contracted  with  the  mother  (f ) 
of  an  infant,  who  was  tenant  in  fee,  for  timber  to  the  value 
of  £1000.  After  part  was  cut  down,  application  was  nuide 
to  the  Court  for  an  injunction;  upon  which  it  was  referred 
to  a  Master,-  who  approved  the  cutting  down  to  the  whole 
value  contracted  for;  and  accordingly,  leave  was  granted; 
and  it  was  ordered,  that  the  money  to  arise  by  the  sale,  should 
be  considered  as  part  of  the  infant's  real  estate,  and  to  go  to 
his  heir-at-law." 

And  Ambler  further  states,  that  Sir  Thomas  Clarke,  M.  R., 

(v)  Eg  parte  Ludlow,  2   Atk.        (x)  Jf<wofi  v.  JVb^on,  Ambl.  371, 
407.  n.  2,  ed.  Blunt. 
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io  Thdia  V.  Tuim,  '*9aoy^edtiie^6stinc^on  wi  tiikenin  Mason 
V.  Masotu^' 

But  the  judgment  of  Sir  Thomas  Clarke,  in  TuUit  v.  Tum, 
as  reported  by  Dickens  (y),  does  not  notice  the  case  of  JlfofOR  . 
V.  Masony  nor  the  distinction  supposed  to  have  been  there 
taken ;  and  the  language  ascribedHx)  the  learned  judge,  strongly 
supports  the  opinion  of  Sir  Launcelot  ShadwelL  The  case 
of  MoMon  V.  Mason  seems  fidrly  open  to  the  observations  made 
upon  it  in  argument  in  ex  parte  Bromfield{z).  "  In  that  case, 
the  Court  proceeded  to  execute  the  contract;  and  acted  in- 
oonsbtently  with  what  was  done  in  other  cases,  if  tiiey  or- 
dered it  to  be  cu(  for  the  benefit  of  the  infant,  and  at  the 
same  time  to  be  conridered  as  real  estate;  and  if  it  was  con- 
sidered as  a  wanton  change,  and  therefore,  as  not  changing 
.  the  rights  of  the  representative,  it  was  wrong  to  proceed  any 
fiorther.    Either  way,  tiiat  case  is  bad  (a)." 

It  may  therefore  be  fairly  laid  down,  that  the  true  principle 
of  the  case  of  TuBUy.  TuOit,  is  as  stated  by  SirL.  Shadwell: 
and  that  the  Court  will  not  interfere  unless  there  be  some- 
thing which  may  be  considered  fraudulent  management. 

The  distinction  suggested  between  the  cases  of  tenant  in  fee  The  distinction 
and  tenant  in  tail,  does  not  seem  well  founded*  It  is  admitted 
that  both  have  the  same  powers  when  of  full  age,  and  it  seems 
to  follow  that  the  guardians  of  both  in  infancy  should  have 
the  same  powers.  The  remainder-man  in  tail  is  as  much 
entitied  to  favour  as  the  heir-at-law,  and  is  at  least  equally 
likely  to  be  a  near  relative  of  the  infant ;  so  that  the  loss 
to  the  infimt's  family  will  not  be  greater  in  one  case,  than 
in  the  other. 

In  a  case(&)  where,  afler  the  death  of  a  lunatic,  his  heu>«t- 
law  petitioned  for  money  arising  from  the  sale  of  timber, 

(y)  Dick.  822.  by  a  dictum  of  Lord  Hardwicke,  2 

(z)  1  Yes.  jun.  467.  Yes.  384. 

(a)  There  follow  some  observa*        (b)  Ez  parte  Bfrmfield,  1  Yes. 

tions  upon  a  supposed  recognition  jun.  458. 
of  the  case  of  Mtuan  t.  Mason, 
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Opinion  of 
LordThor- 
low ; — where 
the  Court  will 
brine  back  the 
pnrwase- 
money  of  tim- 
ber for  the 


which  had  been  cut  und^  lui  order  of  the  Coorty  Liord 
Thurlow  expressed  himself  as  foUows : — '*  When  onee  I 
consider  this  money  as  part  of  the  lunatic's  penonal  estate, 
I  cannot  reason  it  out  of  that  case,  but  upon  the  rappoei- 
tion  of  aa  equity  for  the  hm  to  recall  the  l^al  situalioii  of 
the  assets  of  the  lunatic,  and  to  apply  them  to  his  use ;  and  I 
conoeiye  that  to  be  difficult;  and  that  the  case  does  not 
warrant  me  in  doing  it  upon  other  grovads  than  this;  that 
where  a  committee  or  gaaidkm  is  entroated  with  the  care 
of  an  estate,  and  has  abused  that  trust  with  a  vi^v^  of 
changing  the  quality  of  the  estate  to  serve  hia  own  interest^ 
there  arises  an  equity  to  undo  the  act»  torfebua  in  that  way. 
But  I  know  no  rule  of  equity  upon  a  less  ground  than  thai 
Perhaps  the  Court,  where  guardians  or  oommitteea  have^ 
without  Older,  taken  upon  themselTes  to  change  the  property, 
will,  particularly  where  thaie  ia  a  cause  in  Courts  conmder  it 
as  a  matter  of  fraudulent  management;  fbr  that  ia  the  ground 
upon  which  the  Court  must  proceed.  I  think,  I  remember 
an  a|q>fication  once,  where  timber  had  been  cut  down  by  a 
stranger  tortiously ;  and  it  was  insisted,  that  by  equity  it 
ought  to  be  restored  to  the  estate,  and  it  was  refused,  aa 
there  was  no  abuse  of  oonfidenoe;  but  it  was  the  tort  of  a 
stranger,  and,  being  so,  it  was  held  that  there  was  no  equity 
upon  the  subject;  and  I  think  the  law  now  is,  that  if  timber 
waa  cut  down  so^  it  would  be  like  the  case  of  wind&Us,  and 
ought  not  to  be  restored  by  equity*  Conndering  it  so,  it  is 
impossible,  where  the  Courts  (taking  those  precautions  it 
always  does  and  ought  to  take,  not  to  do  it  idly  w  unnecea- 
sarily,  but  for  the  benefit  of  the  lunatic  or  infant),  thinks  pro- 
per to  cut  timber,  and  convert  it,  to  oonceive  an  equity  to 
change  the  condition  of  that,  when  become  personal  {Hraperty, 
and  to  replace  it  for  the  hear;  as  it  is  truly  said,  that  b^ng 
done  for  the  benefit  of  the  infant,  it  becomes  indifferent,  whe- 
ther it  is  to  be  fbr  the  heir  or  personal  representative  after- 
wards, and  it  cannot  be  recalled  in  either  case." 


THE  CONVEBaiON  OF  INFANTAS   PBOPSRTT.  303 

Where  (c)  a  penon  is  in  receipt  of  the  rents  and  profits  wbmgnud. 
only  finr  an  infant,  that  infant  hairing  no  certain  right  to  the  cat  i^W. 
estate,  but  there  being  a  contingent  devise  over,  snch  a  guard- 
ian or  trustee  may  not  cut  down  timber  of  his  own  au- 
thority, though  it  may  be  fit  for  cutting,  or  the  cutting  may 
be  beneficial;  and,  althoogh  such  an  act  may  not  amount  to 
waste,  he  will  still  be  enjdned. 

Where  a  father  was  tenant  for  life  (not  without  impeachment  Disponl  ot 
of  waste),  with  remainder  to  his  infimt  son  in  tail,  the  Courts  there  » tenant 
agreeably  to  the  prayer  of  a  bill  filed  by  the  father  and  son  as  s.  w.,  and  in- 
co-plaintifis,  authorized  the  cutting  of  timber  which  was  de*  ,^„ 
caying,  and  ordered  the  money  to  be  secured,  and  paid  to  the 
infant  when  he  should  ocme  of  age(</).    But  the  rule  is,  that 
the  money  shall  be  laid  out  in  land  to  be  settled  to  the  same 
uses;  and  that  the  tenant  fi)r  life  shall  be  entitled  to  the  in- 
terest of  the  fund  in  the  mean  time  («).     The  Court,  however,  wbatiortof 
where  there  is  tenant  for  life  impeachable  of  waste,  and  an  au^wed^  be 
infimt  remainder-man,  can  only  authorize  the  cutting  of  such  ^^ 
timber  as  is  decaying,  or  which  it  is  beneficial  to  cut^  by 
reason  that  it  injures  the  growth  of  other  trees  (^). 


SECTION  VL 

catiMt  elect  far  Infant  to  ehange  the  Nature  qfhii 

Property. 

Wherb  money  is  given  by  wiD,  or  directed  by  a  private  Guardian  can. 

not  elect  for  in^ 

act  of  Parliament,  or  otherwise,  to  be  laid  out  in  land,  and  fant  to  change 
the  peison  entitled  to  it  is  an  infant,  the  guardian  is  not  propertj. 

{e)  Knight  r.  Dt^lesiis,  2  Yes.  C.  C.  76 ;  JMapde  v.  Ddapoky  17 

362.  Ves.  150;    Iboter  v.  Anftesl^,  6 

(d)  Bewick  v.   IVhit/Md,  3  P.  Sim.  235. 

W.  266,  and  notes,  ed.  Cox.  (g)  ffuss^  ▼.  Hus^eyy  5  Madd. 

(«)  MUdmt^  y.  Mildma^,  4  Bro.  44. 


304  RULE   PROHIBITING 

eapable  of  electing  to  take  it  as  money,  any  more  than  the 
infant  himself;  and  it  would  not,  even  before  the  late  star 
tute  (A),  which  took  away  from  infants  the  power  of  testis 
mentary  disposition,  have  passed  by  the  will  of  the  latter  (t)r 
So,  where  real  estate  had  been  converted  into  persoiMil  out 
and  out,  imder  a  trust  to  sell  for  the  payment  of  debts,  and 
to  pay  the  residue  to  the  grantor,  his  executors,  &c,  and  fell, 
thus  impressed  with  the  character  of  money,  to  a  person  who 
died  an  infant,  and,  therefore,  incompetent  to  elect  to  have  it 
reconverted,  it  was  held,  that  the  property  passed,  as  per- 
sonalty,  to  the  administratrix  of  the  infant  (A). 


SECTION  VII. 

Where  Guardians  might  charge  the  Order  of  Succession,  but  not 

the  Nature  of  the  Property. 

Where  acto  AcTS  by  trustees  or  guardians,  which  had  the  effect  of 

changing  the 

order  of  laccet-  changing  the  order  of  succession  to  an  infant's  property,  have 
the  nature  of  received  the  sanction  of  the  Court,  where  they  were  really 
hare  ^n  advantageous  to  the  infant,  left  the  nature  of  the  property 

'*''^^^^°^^^         unaltered  so  far  as  concerned  his  powers  of  disposition,  and 

had  been  done  simply  and  in  good  faith  for  his  benefit,  and 
not  capriciously,  or  from  partiality  towards  either  daas  of  re^ 
presentatives.  And  the  Court,  which  has  the  same  power  as 
a  trustee  or  guardian,  has  itself  directed  such  acts. 

A  feme  (/)  purchased  a  church  lease  to  her  and  her  heirs 
for  three  lives,  and  died,  leaving  an  infant  daughter;  two  of 

(A)  1  Vict.  c.  26.  (k)  Van  v.  Bamttt,  19  Yea.  102. 

(f)  Sed^  y,JagOy  1  P.  W.389 ;  (/)  Mason  v.  Day,  Free.  Chan. 

1  Yes.  461 ;   Earlom  ▼.  Saunders,  319^,  S.  C.  £q.  Ab.   494,  pi.  7 ; 

Ambl.  241 ;  Carr  v.  EllisoH,  2  Bro.  S.  C.  Gilb.  Eq.  R.  77. 
C.  C.  66 ;  S.  C.  Dick.  796, 
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•  the  lives  fell  in ;  the  infimt'e  guardian  venewed  the  leaae;  and 
it  was  held  that  this  was  a  new  acquintion,  and  should  go  to 
the  heiis  on  the  part  of  the  &ther. 

A.,  who  had  a  bishop's  lease  (m)  to  her  and  her  heina^  dur- 
ing three  lives,  devised  it  to  her  infant  daughter,  and  directed 
the  guardian  and  trustees  appointed  by  her  will,  to  make  pur- 
chases for  the  benefit  of  the  infant.  The  guardian,  upon  the 
determination  of  one  of  the  three  lives,  took  a  new  lease  for 
three  lives.  The  infant  died ;  and  Lord  Hardwicke  held,  that, 
one  life  being  gone,  the  surrender  of  the  old  lease,  and  accept- 
ance of  a  new  one,  was  the  most  beneficial  purchase  for  ^the 
infknt  that  could  be ;  and,  therefore,  ought  to  have  the  same 
consequence  as  if  done  by  the  infant  herself,  at  full  age ;  and 
that  the  new  lease  should  go  to  the  heirs  ex  parte  patemd.  He 
remarked,  that  this  case  was  not  like  the  case  of  an  infant's 
personal  estate  turned  into  real ;  for  the  reason  of  that  being 
still  considered  as  personal  estate,  was,  because  of  the  different 
ages  of  dispoffltion,  and  not  out  of  favour  to  one  representative^ 
any  more  than  another. 

These  cases  afford  an  illustration  of  the  principles  which  New  leum  go 

.  to  th«  old  oi«i, 

have  been  laid  down  as  to  conversion,  though  they  are  no 
longer  of  authority,  since  it  was  enacted  by  stat.  1  WilL  4, 
c.  65,  s.  15,  tiiat  new  leases  taken  by  guardians  shall  go  to 
the  old  uses  and  trusts. 

The  order  of  succession  will  not  be  changed  unnecessarily.  Order  of  gue. 

.  .  cearion  not 

Land  had  been  conveyed  to  certain  persons,  in  trust  ''for  changed 
M.  O.,  her  heirs  and  assigns,  for  ever(n).''  On  the  death  of 
M.  O.,  her  equitable  estate  descended  to  her  son,  who  died  an 
infant.  It  was  held,  that  the  estate  had  devolved  upon  his 
heir  ex  parte  matemd,  as  it  was  not  the  duty  of  the  trustees, 
according  to  the  terms  of  the  trust,  to  convey  the  legal  estate 
to  the  son  (by  which  the  land  would  have  become  descendible 
to  his  paternal  heirs),  till  they  were  required  to  do  so ;  and 
no  such  request  had  been  made  to  them  on  the  part  of  the 

(m)  Pierson  v.  ^Apre,  1  Atk.  480.  (n)  Langl^  v.Sneydy  1  S.  &  S.  46. 
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infant  The  Vice-Chanoellor,  Sir  John  Leach,  obeerved, 
that  if  the  heir  had  lived  to  be  adult,  and  had  afterwards  died 
vdtfaont  requesting  a  conveyance  the  equitable  fee  would 
have  passed  to  the  maternal  heir ;  that  the  death  of  the  heir 
in  his  infancy  made  no  difference ;  and  that  there  is  no  equity 
between  the  different  classes  of  hdrSi 


SECTION  vm. 

Opercttion  of  Siat  1  Vtet^  c.  26,  on  the  Ruk  against 

Conversion* 

Principalreaaon       By  the  late  Statute  of  Wills,  1  Vict,  c.  26,  it  is  enacted  (o), 
destroyed  by      that  no  Will  made  by  any  person  under  twenty-one  shall  be 

valid.     This  law  destroys  the  distinction  between  the  real 
and  personal  estate  of  infants,  so  far  as  regards  their  power 
of  testamentary  disposition.     It  seems,  however,  that  the  pre- 
vious system  of  management,  though  generally  referred  to  the 
distinction  which  has  been  thus  removed— a  reason  which  is 
inapplicable,  at  all  events,  to  the  rule  prohibiting  die  conver- 
sion of  real  estate  into  personalty  {p) — ^may  well  be  supported 
upon  other  grounds. 
Reaioiu  upon         For  although  an  infant  cannot  now  make  a  will  of  personal 
may  be  tup^  ^    estate,  yet  the  Law  of  Distribution  makes  a  provision  for  the 
.potted.  younger  children  of  an  infant,  where  his  property  is  personal, 

and  none  where  it  is  real;  and  where  he  has  no  children, 
it  operates  in  a  manner  more  consistent  ivith  natural  feeling, 
than  the  Law  of  Descent.  A  debt,  too,  is  more  easily  reco- 
vered from  an  infant  who  has  money,  than  from  one  who  has 
only  real  estate ;  and,  therefore,  an  infant  will  enjoy  better 
credit  in  the  former  case.  And  a  female  infant  may,  by  mar- 
riage, absolutely  dispose  of  the  whole  of  her  personal  property, 

(o)  Sect.  7.  (p)  SuprOf  p.  297. 
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^Hiich  may  be  Mtded  en  her  and  lier  mot ;  wliereas  no  bind- 
ing aettlement  of  her  real  estate  can  be  made.  Bendee, 
1^  retaining  an  infimt's  property  unaltered,  aU  temptation  to 
lafteveBted  intei&rence^  and  to  tampering  with  the  estate  for 
the  benefit  of  either  daas  of  repreaentativefl^  will  be  re- 
mored.  For  all  theee  reaBona^  it  aeenuB,  that  die  Goort  oi:^;fat 
adll  to  dbierre  the  rule  already  eetaUiBhed,  forlndding  the 
ccmveraion  of  personal  estate  into  realty.  The  reasons^  what- 
ever they  may  have  been,  in  whioh  the  rule  against  the  oovr 
vendon  of  realty  into  personalty  originated,  remain  unaffected 
by  the  recent  change. 

If  the  new  Statute  of  Wills  should  be  considered  to  have  if  ttatateof 

Wills  l»a» 

removed  the  groundwork  of  the  peculiar  system  of  which  an  ohanged  the 
account  has  here  been  given,  the  consequence  would  seem  to  Statewm^  ' 
be  that  the  property  of  infants  should  be  placed,  so  far  as  re-  ^^^c^  ^^^  ^^' 
gards  conversion,  on  the  same  footing  with  that  of  lunatics. 

A  lunatic^  as  soon  as  a  lucid  interval  arrives,  has  predsely  Difldncdoii  be- 
the  same  power  of  disposition  over  one  species  of  property  as  syttemt. 
over  the  other.  The  Lord  Chancellor  acting,  not  in  the 
CJourt  of  Chancery,  but  under  a  special  commission  from  the 
Crown,  does  what  is  for  his  benefit  simply;  taking  the  advice 
and  assistance  of  the  presumptive  next  of  kin  and  heir:  where- 
as, in  the  case  of  infants,  the  Court  has  been  in  the  habit  of 
doing  what  is  for  his  benefit,  regard  being  had  to  the  different 
ages  of  testamentary  disposition^  according  to  the  rules  which 
have  been  stated  above. 

This  distinction  was  explained  by  Lord  Eldon  in  Ex  parte 
Phillips  (r);  and  where  his  Lordship  made  use  of  the  following 
illustrations  of  the  different  modes  of  dealing  with  the  two 


A  lunatic  was  seised  ex  parte  patemA  of  estate  A,  and  ex 
parte  matemd  of  estate  B.,  the  latter  being  subject  to  a  mort- 
gage ;  and  timber  cut  upon  A.  having  been  applied  in  dis- 
charge of  the  mortgage  upon  B.,  it  was,  on  a  question  be- 
tween the  heirs,  held  that  A.  was  not  to  be  recouped. 

(r)  19Vc8. 122. 
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If  there  I&  an  application  to  sell  a  part  of  the  real  estate  for 
payment  of  debts,  the  Court,  finding  that  the  maintenance  of 
the  lunatic  would  be  better  provided  for,  and  his  adyantage 
promoted,  by  disposing  of  a  real  estate  inconvenient  and  ill- 
conditioned,  &c,  and  that  it  would  be  for  his  benefit  so  to  pay 
the  debts  and  keep  together  the  personal  estate,  would  have 
no  difficulty  in  making  such  an  application;  and  so,  in  cutting 
down  timber  on  the  estate,  augmenting  the  personal  property, 
it  goes  as  personal  property. 
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CHAPTER  XXVL 


OF  GRANTING  AND  TAKING   LEASES  ON   BEHALF   OF 

INFANTS. 

J.T  has  been  stated  above,  that  a  guardian  in  socage  may  P6wen  of 

make  a  lease  for  years  of  the  infant's  land,  to  bst  till  the  |^|^Uflgia 

in&nt  attains  the  age  of  fourteen;   (but  subject,  in  cases  ^JJJ^J[|^  j^ 

where  the  guardian  was  under  coTcrture,  to  be  avoided  by  her  >oc«s«  s 

after  her  husband's  death,  for  the  benefit  of  the  bfant  (a) ) ; 

that  a  custonuury  guardian  may  make  leases  warranted  by  the  »b j  eafltom ; 

custom,  not  exceeding  the  duration  of  his  guardianship  (b) ; 

and  that  a  guardian  under  the  stat.  12  Car.  2,  can  make  — byttahite. 

leases  to  last  till  the  infant  attains  twenty-one  (c) ;  and  also  How  Toidable 

that  a  guardian  in  socage  may  enter  in  right  of  the  infant,  aToided. 

and  avoid  a  voidable  lease  (d). 

There  does  not  appear  to  be  sufficient  authority  for  at-  No  other 
tributing  to  any  other  kind  of  guardian  the  right  (independ-  create  legal 
ently  of  express  powers  contained  in  legal  instruments)  of  ^^f^  ii^^/ 


a  lease  by  which  any  estate  in  the  infant's  land  is 
created;  a  guardian  for  nurture,  as  has  been  already  men- 
tioned {e),  can  only  make  a  lease  at  will,  and  guardians  by 
the  election  of  the  infant  T^),  as  well  as  guardians  appointed 
by  the  Court,  in  a  suit  or  without  suit  (A),  ^xe  equally  power- 
less. 

But  guardians  of  every  kind,  and  trustees,  and  other  per-  Leases  by 

(a)  Supra^  pp.  36,  86.  (e)  P.  60 ;  and  see  p.  71. 

(6)  P.  46.  (^)  P.  78 ;  see  4  Jarman's  Conv, 

(«)  Pp.  91,  92.  by  Sweet,  226. 

Id)  P.  30.  (A)  Supra,  p.  106. 
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guardians  and 
trustees  sup- 
ported  where 
beneficial  to  the 
infant,  as  valid 
contracts  dur- 
ing minority. 


Leases  not  to 
be  granted 
witbont  sane- 
tion  of  Court. 

Reference  to 
approve  of  pro- 
posal. 


Order  on  re- 
port. 

General  direc- 
tion to  receive 
proposals. 


Leave  to  let 
without  refer* 
ence. 


Master  may 
now  receive 
proposals. 


without  spe- 
cial order, 


sons  acting  for  infants^  have  been  in  the  habit  of  letting  the 
infants'  lands;  and  leases  so  granted  have,  if  beneficial  to  the 
in&nty  been  considered  to  be  good  during  the  minority^  but 
only  as  contracts  between  the  lessee  and  the  persons  acting 
for  the  infant 

Where  there  is  a  suit  pending  for  the  administration  of  an 
infant's  property,  leases  must  not  be  granted  of  his  land  with- 
out the  sanction  of  the  Court.  The  ancient  practice  seems 
to  have  been,  whenever  there  was  a  proposal  for  a  lease,  to 
refer  it  to  the  Master,  to  inquire  whether  it  would  be  for  the 
infant's  benefit  that  the  lease  should  be  made;  and,  upon  the 
Master's  report,  to  make  such  order  as  was  deemed  pro- 
per (t).  It  was  found  convenient  to  save  the  expense  of  a  re- 
ference on  each  occasion,  by  making  a  general  order  upon  the 
Master  to  consider  of  the  leases  that  might  be  proposed  from 
time  to  time,  and  to  report  thereon  to  the  Court  (£):  and  llie 
Court  has  given  leave  without  any  reference  at  all,  for  the 
trustee  to  let,  with  the  approbation  of  the  roceiver,  whero  the 
estate  was  very  small,  the  ront  not  exceeding  £15  aryear  (/). 

By  the  64th  of  Lord  Lyndhurst's  Orders  of  1828  (m),  it  is 
ordered,  that,  in  every  order  directing  the  appointment  of  a 
receiver  of  a  landed  estate,  there  is  to  be  inserted  a  direction, 
that  such  roceiver  shall  manage,  as  well  as  set  and  let  [n\  with 
the  approbation  of  the  Master;  and  that,  in  acting  under 
such  an  order,  it  shaU  not  be  necessary  that  a  petition  be  pre- 
sented to  the  Court  in  the  first  instance,  but  the  Master, 
without  special  order,  shall  roceive  any  proposal  for  the  ma- 
nagement or  letting  of  the  estate  from  the  parties  interested. 


(0  See  Earl  of  ffarringian  v. 
Flemmuifff  1  Bro.  C.  C.  74. 

(i)  JiPDermott  t.  JTeo/y,  Jac. 
d74;  /^maMy.S^mofUy2Y.&CA. 

(0  P V.  Bea,  6  Ves.  419. 

It  was  provided  by  the  order,  that 
no  building  leases  should  be  made, 
nor  leases  to  extend  beyond  the 


infant's  minority.  The  report  does 
not  state  whether  this  was  a  qteeial 
restriction  upon  any  powers  vested 
in  the  trustee. 

(m)  2  RusB.  App.  22. 

(ft)  He  was  usually  directed  to 
set  and  let,  before  this  order.  See 
3  Swanst.  304. 
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and  shall  make  his  report  thereon^  which  report  shall  be  sub-  •nd  report  to 
mitted  to  the  Court  for  confirmation^  in  the  same  manner  as 
is  now  done  with  respect  to  reports  on  such  matters  made 
upon  spedal  reference;  and,  until  such  report  be  confirmed, 
it  shall  not  ^ve  anj  authority  to  the  receiver. 

In  the  rare  case  of  there  being  no  receiver,  it  would  still  Wiiere  no  re* 
be  necessary  to  obtain  a  particular  reference,  or  a  general  di-  ^^"be  i^. 


rection,  to  the  Master,  to  enable  him  to  entertain  any  pro- 
posal 

The  Court  has  always  reserved  to  itself  the  power  of  finaDy  Leave  finaU j 

•      •       •  /  V  Huictioiied  by 

sanctioning  leases  (0).  Court. 

Leases  made  under  the  direction  of  the  Court,  are  granted  Howrachicsiee 
eitlier  by  the  guardian,  or  trustee,  or  other  person  having  au-  "*  "  ** 
thority  by  virtue  of  his  guardianship,  or  under  a  power  to 
create  a  l^al  term  in  the  land ;  or,  if  there  be  no  such  per- 
son, by  the  receiver  acting  on  behalf  of  the  Court,  for  the  in- 
fant; in  the  latter  case,  no  estate  passes  in  the  land,  and  the 
lease  only  operates  as  a  contract  or  agreement. 

The  ordinary  powers  of  the  Court  do  not  extend  (where  CoaM  not  be 
there  is  no  one  authorized  by  any  instrument  to  make  leases)  BiooritjsTz. 
to  granting  any  lease  to  last  beyond  the  period  of  minority ;  f^werT^*'  * 
and,  consequently,  do  not  authorize  building  leases  (p).     Of 
tiie  inconvenience  arising  from  this  defect,  the  foUowing 
Irish  case  will  furnish  an  example. 

The  guardian  of  infimts  (9),  without  any  authority,  made  a  Inconvenient 
building  lease  of  part  of  their  real  estate  for  a  long  term,  and 
the  lessee  spent  a  large  sum  of  money  in  raising  the  walls  of 
a  building;  but  the  mistake  having  been  discovered,  a  suit 
was  instituted  for  the  purpose  of  obtaining  the  sanction  of  the 
Court  to  the  transaction,  without  which  the  buildings  could 
not  be  finished,  and  the  infants  must  lose  their  rent,  and  the 

(o)  M*Dermott  v.  Kealy^  Jac.  life,  to  make  leases  which  should 

d74;i^mofuy.^S^^mon«,2Y.&C.l.  bind  an    infant    remainder-man. 

{p)    See  6  Yes.  419.    Nor,  of  Oihbins  v.  HwoeUy  3  Madd.  460. 
conrseyhas  itever  aasamed  juiisdic-        {q)  Rusaels,  Bttssei^  1  Moll.  625. 
tion,  in  a  suit  against  a  tenant  for 
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lessee  his  money.  It  appeared  by  the  Keport,  that  it  would 
be  for  the  benefit  of  the  infants  that  a  lease  should  be  made. 
Lord  Ch.  Hart  said,  that  he  had  no  authority  to  bind  an 
infant's  legal  real  estate,  that  the  regular  way  in  the  case 
before  him  would  be,  to  let  it  go  to  the  Master  to  inquire 
whether  any  lease  could  be  made,  and  if  not,  whether  it 
would  be  for  the  benefit  of  the  infants,  that  any  application 
should  be  made  for  an  act  of  Parliament,  though,  in  veiy 
clear  cases,  such  a  reference  might  be  dispensed  with.  The 
case  of  Cecil  v.  Salubury{r\  where  it  is  sud,  that  the 
Court  ^^  hath  often  decreed  building  leases  for  oxty  years  of 
infants'  estates,  where  for  their  benefit  * ' — ^was  dted,  but  his 
Lordship  said  that  it  was  not  law,  and  that  no  such  decree 
could  be  made« 

ISot  could  the  sanction  of  the  Court  be  obtained^  under 
its  ordinary  powers,  for  any  lease  whatever,  unless  there  was 
a  suit  pending. 
Infimt,  or  his  But  by  stat  1  WilL  4,  c  65  («),  '^  where  any  person,  being  an 
mile  leuM  for  ^<uit,  under  the  age  of  twenty-one  years,  is  or  shall  be  seised 
onder°diroSioa  ^^  posscssed  of,  or  entitled  to  any  land  in  fee  or  in  tail,  or  tq 
of  Gonrti  ^j^j  leasehold  land  for  an  absolute  interest,  and  it  shall  appear 

to  the  Court  of  Chancery  to  be  for  the  benefit  of  such  per- 
son, that  a  lease  or  under-lease  should  be  made  of  such  estates 
for  terms  of  years,  for  encouraging  the  erection  of  buildings 
thereon,  or  for  repairing  buildings  actually  being  thereon^  or 
the  working  of  mines,  or  otherwise  improving  the  same,  or 
for  farming  or  other  purposes,  it  shall  be  lawful  for  such  in- 
fitnt,  or  his  guardian  in  the  name  of  such  infant,  by  the  di- 
rection of  the  Court  of  Chancery,  to  be  signified  by  an  order 
to  be  made  in  a  summary  way  upon  the  petition  of  such  in- 
fant Qt  his  guardian,  to  make  such  lease  of  the  land  of  such 
persons  respectively,  or  any  part  thereof,  according  to  his  or 
her  interest  therein,  respectively,  and  to  the  nature  of  the  te- 
nure of  such  estates  respectively,  for  such  term  or  terms  of 

(r)  2  Vem.  224.  (*)  Sect.  17. 
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yeaas,  fmd  subject  to  such  rents  and  covenants,  as  the  said 

Court  of  Chancery  shall  direct ;  but  in  no  such  case  shall  any  No  fine  to  be 

fine  or  prenuum  be  taken;  and  m  every  such  case,  the  best 

rent  that  can  be  obtained,  regard  being  had  to  the  nature  of 

the  lease,  shall  be  reserved  upon  such  lease ;  and  the  leases 

and  covenants  and  provisions  therein  shall  be  settled  and  ap- 


proved of  by  a  Master  of  the  said  Court,  and  a  counterpart  of  Co«mterp«rt 

executed  bj 

every  such  lease  shall  be  executed  by  the  lessee  or  lessees  letsee,  and  pre- 
therein  to  be  named,  and  such  counterparts  shall  be  deposited 
for  safe  custody  in  the  Master's  office,  until  such  infant  shall 
attain  the  age  of  twentyK)ne;  but  with  liberty  to  proper  par- 
ties to  have  the  use  thereof  if  required,  in  the  mean  time,  for 
Ae  purpose  of  enforcing  any  of  the  covenants  therein  contained : 
Provided  that  no  lease  be  made  of  the  capital  mansion-house.  Capital  nnii- 
and  the  pork  and  grounds  respectively  held  therewith,  for  any  mmdB  not  to 
period  exceeding  the  minority  of  any  such  infimt.  minority f^*^ 

In&nts  not  having  an  indefeasible  estate,  are  not  included  Tnfent  mmt 

,  have  an  inde« 

in  this  section.  feasible  ertate. 

An  estate,  of  which  J.  S.  died  seised  in  fee,  in  the  year 
1833,  descended  upon  his  five  in&nt  sisters.  The  fiiiher  and 
mother  being  alive,  and  the  estate  of  the  sisters  being  liable 
to  be  divested  in  whole  or  in  part,  by  the  birth  of  a  brother, 
or  a  sister  or  sisters,  it  was  held,  that  the  infants  were  not 
erased  of  or  ^titled  to  land  in  fee,  within  the  meaning  of  this 
section  {s). 

It  has  been  stated  ({),  that  guardians  in  socage  (and  conse-  ^^^^f  ^^^ 
quently  other  guardians)  have  no  estate  capable  of  receiving  •*^JJ®.""^J|^ 
a  surrender.     But  the  act  just  cited,  which  consolidates  and  lana,  may, 
amends  various  older  statutes  to  a  similar  effect  («),  contains  a 
provision  (jt),  that  where  any  person,  being  imder  the  age  of 

(#)  Be  Ewxnt^  2  Myl.  &  K.  318.  such  a  case,  ascend  to  the  father, 

Bot  now,  by  8. 8  of  stat.  3  &  4  mstead  of  descending  to  the  sisters. 

Win.  4,  c.  106,  whkh  regulates  (0  Supra^  p.  96. 

descents  taking  place  on  the  death  (u)  See  the  preamble, 

of  any  person   since  the  1st  of  {x)  Sect.  16. 
January,  1834,  the  land  would,  in 
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by  direction  of 
the  Court, 


take  surren- 
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and  grant  re- 
newids 

For  Utcs  or 
years. 


Valid  legal 
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granted  under 
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abated  except 
on  petition  of 
guardian. 
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whether  bene- 
ficial, that  the 
lease  should  be 
surrendered. 


twenty-one  years,  mighty  in  pursuance  of  any  covenant  or 
agreement,  if  not  under  disability,  be  compelled  to  renew  any 
lease  made  or  to  be  made,  for  the  life  or  lives  of  one  or 'more 
person  or  persons,  or  for  any  term  or  number  of  years  abso- 
lutely, or  determinable  on  the  death  of  one  or  more  person  or 
persons,  it  shall  be  lawful  to  and  for  such  in&nt,  or  his  guard- 
ian, in  the  name  of  such  infant,  by  the  direction  of  the  Court 
of  Chancery,  to  be  mgnified  by  an  order  to  be  made  in  a  sum- 
mary way  upon  the  petition  of  such  infant  or  his  guardian,  or 
of  any  person  entitled  to  such  renewal,  from  time  to  time  to 
accept  of  a  surrender  of  such  lease,  and  to  make  and  execute 
a  new  lease  of  the  premises  comprised  in  such  lease,  for  and 
during  such  number  of  lives,  or  for  such  term  or  tenns  deter- 
minable upon  such  number  of  lives,  or  for  such  tenn  or  terms 
of  years  absolute,  as  was  or  were  mentioned  in  the  lease  so 
surrendered,  at  the  making  thereof^  or  otherwise,  as  the  Courts 
by  such  order,  shall  direct 

Under  the  foregoing  sections  it  is  conceived  that  valid  legal 
leases  for  years  may  be  granted  with  the  sanction  of  the  Court 
But  the  practice  seems  (except  in  the  case  of  building  leases) 
to  remain  as  it  was  before  the  statute(y),  nor  has  it  become 
usual  to  make  leases  under  the  authority  of  the  Court  where 
there  is  not  a  suit  pending. 

The  following  particulars  as  to  the  management  of  infiuits' 
lands,  let  on  lease,  may  here  be  mentioned. 

The  Court  {z)  will  not  abate  the  rent  payable  by  tenant  of 
lunatics'  or  minors'  estate,  without  the  consent  of  the  commitr 
tee  or  guardian ;  or  rather,  it  should  not  be  done  except  upon 
tiieir  petition.  The  committee  or  guardian  is  therefore  to  ex- 
ercise the  discretion  in  the  first  instance,  not  the  Court  or 
Master ;  unless  the  committee  or  guardian  petition  for  the 
abatement,  or  consent  to.it,  the  Court  will  not  act  The 
Master  should,  in  such  cases,  always  be  directed  to  inquire, 
whether  it  would  not  be  more  for  the  benefit  of  the  estate. 


(jf)  iS^prYi,  p.  311.        (m)  Awm^  2  Moll.  342 ;  Turner  &  R.  137. 
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thftt  the  tenant  should  give  up  his  lease,  than  that  lus  rent 
should  be  reduced.  It  has  been  held  in  a  case  in  Ireland,  that 
no  abatement  ought  to  be  made  in  the  rent  of  a  tenant  for 
lives,  renewable  for  ever ;  and  that  all  that  can  be  done,  is,  to 
direct  an  inquiry  whether  it  would  be  for  the  benefit  of  the 
infant  that  a  surrender  of  the  lease  should  be  accepted,  and 
upon  what  terms  (a). 

In  order  to  provide  for  the  renewal  of  leases  in  favour  of  Leaces  held  by 

,  infantg  may  be 

infimts,  it  is  enacted  (6),  that  m  all  cases  where  any  person,  renewed  by 

being  under  the  age  of  twenty-one  years,  shall  become  enti-  guardians. 

tied  to  any  lease  or  leases  made  or  granted,  or  to  be  made  or 

granted,  for  the  life  or  lives  of  one  or  more  person  or  persons, 

or  for  any  term  of  years,  either  absolute  or  determinable  upon 

the  death  of  one  or  more  person  or  persons,  or  otherwise,  it 

flhall  be  lawful  for  such  person  under  the  age  of  twenty-one 

years,  or  for  his  or  her  guardian  or  other  person  on  his  behalf, 

to  apply  to  the  Court  of  Chancery  in  England,  or  the  Courts  Under  direc- 

tion  of  the 

of  Equity  of  the  counties  palatine  of  Lancaster  and  Dur-  Court, 
ham  {e)  respectively,  as  to  land  within  their  respective  juris- 
dietion,  by  petition  or  motion  in  a  summary  way ;  and  by  the 
order  and  direction  of  the  said  Courts  respectively,  such  infant 
or  his  guardian,  or  any  person  appointed  in  his  place  by  the  said 
Courts  respectively,  shall  and  may  be  enabled  from  time  to 
time,  by  deed  or  deeds,  to  surrender  such  lease  or  leases,  and 
accept  and  take,  in  the  place  and  for  the  benefit  of  such  per- 
son under  the  age  of  twenty-one  years,  one  or  more  new  lease 
or  leases  of  the  premises  comprised  in  such  lease  surrendered 
by  virtue  of  the  act,  for  and  during  such  number  of  lives,  or 
for  such  term  or  terms  of  years  determinable  upon  such  num- 


(a)   ffamUkm  v.  HanUlUm,    1  of  Wales.    But,  by  Btat.  1  Will.  4, 

Hog.  71.  c.  70y  8. 14,  the  Courts  of  Seflsion 

(fi)  1  Will.  4,  c.  66,  8, 12.  and  Exchequer  of  the  county  pa- 

(e)  Or  the  Courts  of  Equity  of  latine  of  Chester,  and  the  Courts 

the  county  palatine  of  Chester,  or  of  Great  Session  of  Wales,  were 

of  Great  Session  of  the  principality  abolished. 

Y  2 
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ber  of  lives,  or  for  such  term  or  terms  of  years  absolute,  as  was 
or  were  mentioned  or  contained  in  the  lease  or  leases  so  surren- 
dered at  the  making  thereof  respectivelyy  or  otherwise,  as  the 
said  Courts  respectivelj  shall  direct. 

And  (d)  that  every  sum  of  money  and  other  consideration 
paid  by  any  guardian,  trustee,  or  other  person,  as  a  fine,  pre- 
mium, or  income,  for  the  renewal  of  any  such  lease,  and  all 
reasonable  charges  incident  thereto,  shall  be  paid  out  of  the 
estate  or  effects  of  the  infant  for  whose  benefit  the  lease  shall 
be  renewed,  or  shall  be  a  charge  upon  the  leasehold  premises, 
together  with  interest  for  the  same  as  the  said  Courts  respect- 
ively shall  direct  and  determine. 

And  {e)  that  every  lease  to  be  renewed  as  aforesaid  shall 
operate  and  be  to  the  same  uses,  and  be  liable  to  the  same 
trusts,  charges,  incumbrances,  dispositions,  devices,  and  condi- 
tions, as  the  lease  to  be  from  time  to  time  surrendered  as 
aforesaid,  was  or  would  have  been  subject  to  in  CEise  such  sur- 
render had  not  been  made  (g). 

Where  a  trustee  or  guardian  renews  in  his  own  name  a 
lease  belonging  to  an  infant,  he  is  considered  to  hold  the  new 
lease  in  trust  for  tiie  infant,  and  is  liable  to  account  for  the 
profits  accordingly  (A).  If  a  person  jointiy  interested  with 
an  infant  in  a  lease,  obtain  a  renewal  to  himself  only,  and 
the  lease  prove  beneficial,  he  will  be  held  to  have  acted  as 
trustee,  and  the  infant  may  claim  his  share  of  the  benefit, 
(contributing  to  the  expenditure);  but  if  the  lease  does  not 
prove  advantageous,  the  person  renewing  must  take  it  upon 
himself(2). 

If  a  person  (j)  bound  to  renew  be  out  of  the  jurisdiction  of 
the  Court  of  Chancery,  the  Court  may,  by  order,  upon  the 


(d)  Sect.  14. 

(«)  Sect.  15. 

(ff)  See  MUner  v.  Lord  Hare- 
wood^  tuproy  p.  282 ;  Mason  v.  />a^, 
suproy  p.  904 ;  Pierson  v.  Shore^ 
sitpra,  p.  306. 


(A)  Grijfin  v.  Gfifin^  1  Sch.  & 
Lef.  862. 

(t)  Ex  parte  Chaee^  1  Bos.  & 
Pull.  376. 

(J)  Sect.  18. 
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petition  of  any  person  or  any  of  the  persons  entitled  to  re-  >^^  ^?  ^^ 

*  ^  ^  ^  r  ^       name  of  a  per- 

newal,  (whether  such  person  be  or  be  not  under  any  dis-  md  oat  or  the 

•  •        «  1  jurisdiction. 

abihty),  appoint  a  person  to  take  the  surrender  and  to  renew, 
in  the  name  of  the  person  bound;  and  the  new  lease  is  to  be 
as  valid  as  if  the  person  in  whose  name  it  shall  be  made  had 
executed  it,  and  had  been  alive  and  not  under  disability ;  but  May  direct  bm 

to  be  filed  b  j 

the  Court  may,  if  it  see  fit,  direct  a  bill  to  be  filed  to  esta-  claimant. 
blish  the  right  of  the  party  seeking  the  renewal. 

It  is  also  provided  (A),  that  no  renewed  lease  shall  be  ex-  Renewal  nut  to 
ecuted  by  virtue  of  the  act,  in  pursuance  of  any  covenant  or  fine  paid,  &c. 
agreement,  unless  the  fine  (if  any)  or  such  other  sum  or  sums 
of  money  (if  any)  as  ought  to  be  paid  on  such  renewal,  and 
«uch  things  (if  any)  as  ought  to  be  performed  in  pursuance  of 
Buch  covenant  or  agreement  by  the  lessee  or  tenant,  be  first 
paid  and  performed ;  and  counterparts  of  every  renewed  lease 
to  be  executed  by  virtue  of  the  act,  shall  be  duly  executed  by 
the  lessee. 

And  (0  that  all  fines,  premiums,  and  sums  of  money  which  Fines  to  be  paid 
.Jiall  be  had,  received,  or  paid  for  or  on  account  of  the  re-  andappiied'for 
jiewal  of  any  lease,  after  a  deduction  of  all  necessary  ind-      ^^^^ 
dental  charges  and  expenses,  shall  be  pud  to  the  infimt's 
guardian,  and  be  applied  and  disposed  of  for  the  benefit  of 
the  infant,  in  such  manner  as  the  said  Court  shall  direct. 

The  powers  given  to  the  Court  of  Chancery  by  this  act,  To  what  pro- 
extend  to  all  land  and  stock  within  any  of  the  dominions,  ^^. 
plantations,  and  colonies  belonging  to  her  Majesty,  except 
Scotland  (m),  and  might,  till  the  recent  statute,  5  Vict.  c.  5, 
have  been  exercised  by  the  Court  of  Exchequer  likewise. 

By  Stat.  5  &  6  WilL  4,  c  17,  (repealing  an  Irish  statute  The  act  ex- 
of  11   Anne,  by  which  the  same  objects  were  in  part  at-  tolrelandf" 
tained),  the  16th  and  19th  sections  of  stat  1  WilL  4,  c.  65, 
were  extended  to  Ireland,  where  the  Courts  of  Chancery  and 
Exchequer  may  exerdse  powers  corresponding  to  those  which 
are  possessed  by  the  Court  of  Chancery  in  England. 

{k)  Sect.  20.  (/)  Sect.  21.  (m)  Sect.  36. 
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STATUTES   AUTHORIZING   GUARDIANS   AND   TRUSTEES  TO 

ACT   FOR   INFANTS. 

JdY  many  acts  of  Parliament  for  public  and  general  pur- 
poses, and  by  many  local  acts,  the  inoonvenienoes  ariring 
from  the  disabilities  of  infant  proprietors  hare  been  in  great 
measure  remedied,  by  enabling  guardians  and  trustees  to  con- 
tract and  conyey  on  their  behalf.  Provision  is  made,  in  acts 
of  this  kind,  for  the  due  application  of  the  purchase^money. 

The  clauses  for  this  purpose  generally  direct  (a),  that  when 
the  sum  exceeds  £200,  it  shaQ  be  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  Account- 
ant-Greneral  of  the  Court  of  Exchequer  (this  should  now  be, 
of  the  Court  of  Chancery  (ft) ),  and  applied  under  the  direction 
of  the  Court)  upon  petition  in  a  summary  way,  in  the 
purchase  or  redemption  of  the  land-tax,  or  towards  the  dis- 
charge of  debts  or  incumbrances  affecting  the  property  sold, 
or  other  property  standing  settled  to  the  same  uses,  or  in  the 
purchase  of  other  messuages,  lands,  tenements,  or  heredita- 
ments to  be  settled  to  the  same  uses ;  and  in  the  meantime 
the  money  to  be  invested  upon  application  to  the  Court,  in 
the  purchase  of  3  per  cent,  stock,  the  dividend  to  go  in  the 
meantime,  as  the  rents  of  the  messuages  &c.  to  be  purchased 
would  go. 

Money  which  has  been  paid  into  Court  under  a  Railway 
Act,  to  remain  till  it  shall  be  laid  out  in  lands  to  be  settled  to 
the  ^'  like  uses,^  may  be  paid  to  trustees,  to  be  employed  on 


(a)  3  &  4  Vict.  c.  87,  88. 44,  46, 
46, 49 ;  suproy  p.  218,  n. 


(6)  See  stat.  5  Viot.  c.  6. 
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new  erectaona,  which  the  Master  has  reported  to  be  nece&- 
saiy  (c). 

If  the  stun  is  less  than  £200  and  more  than  £20,  it  may.  Where  under 
at  the  option  of  the  guardian,  either  be  paid  into  the  Bank,  as  aboTe'^29. 
above  mentioned,  or  be  paid  to  trustees,  who  are  to  apply  it 
in  the  manner  above  mentioned,  without  having  recourse  to 
tlie  Comrt. 

If  the  sum  is  less  than  £20,  it  is  to  be  paid  to  the  guard-  Wbera  under 
ian  for  the  use  of  the  infant 

The  Court  is  empowered  to  order  the  expenses  of  these  Expenaet  paid 
to  be  paid  by  the  parties  by  whom  the  infant's  qainng  the  land. 


property  has  been  required  and  paid  for. 

But  although  these  clauses  are  in  the  most  modem  and  ap-  Tb»  acunot 
proved  form,  the  acts  to  be  cited  below  are  not  uniform  in  these  cianaea. 
their  provisions,  and  each  must  be  closely  examined  if  perfect 
accnraqr  is  required. 


SECTION  I. 

Acts  for  the  Improvement  of  the  Metropolis. 

The  provisions  just  cited  are  taken  from  an  act  for  making 
improvements  in  the  Metropolis,  (3  &  4  Vict,  c  87),  and 
rimilar  provisions  are  contained  in  other  acts  for  the  same 
purpose,  as  4  &  5  Vict  c.  12 ;  1  &  2  Vict  c  7,  relating  to 
ihe  new  Houses  of  Parliament ;  2  &  3  Vict,  c  10,  relating  to 
the  British  Museum;  and  4  &  5  Vict  c.  27,  for  the  purchase 
of  lands  for  a  Boyal  park. 

(e)  Ex  parte  SkoHf,  4  Y.  &  C.  606. 
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SECTION  IL 

Act  far  vesting  Lighthouses  in  the  Corporation  of  the  Trinity 

House. 

GuardiaiiB  &c.        Bt  the  act  for  vesting  lighthouses  in  the  Corporation  of  the 
^aifofUi^      Trinity  House,  guardians  are  empowered  (d)  to  agree  with 
l^^ooaes.^  °    *^®  Corporation  on  the  part  of  their  wards,  and  trustees,  exe- 
cutors, and  administrators  to  agree  on  the  part  of  their  cestui 
que  trusts,  whether  infimts,  issue  unborn,  or  under  any  disa* 
bility,  for  the  sale  of  lighthouses 
Infrnt'i  money      Where  any  money  is  charged  upon  a  lighthouse,  the 
lighthoaMi  to    amount  may  be  deducted  from  the  purchase-money ;  and  if 
sJ[if I  ^         the  person  to  whom  the  money  so  charged  belongs  is  an  in- 
fant, it  is  to  be  paid  into  the  Bank,  and  to  be  subject  to  the 
provisions  regarding  the  purchau-money  («). 


SECTION  IIL 

Act  tofacilUate  the  Exchange  of  Lands  in  Common  FuMm. 
Giuffdiaiit,  &€•       Bt  statute  4  &  5  Will.  4,  c.  30,  guardians  and  trustees  for 

may  exchange      •/»•!«•  a  #• 

lands  in  com-  mfants  entitled  to  land  in  common  fields  for  any  estate  of 
othen,  and  take  freehold,  or  for  years  determinable  on  lives,  or  for  any  term 
exdianl^fi»  of  years  whereof  100  years  are  unexpired,  are  enabled  [g)  to 
othen.  convey  such  land,  and  to  take  other  land  in  exchange  for 

it;  and  guardians,  &a  of  infiuits  entitled  to  lands  not  in  a 

common  field,  are  enabled  (A)  to  exchange  it  for  land  in  a 

Consent  of  re-    commou  field, — ^but  in  both  cases,  the  person  to  whom  the 

""        '      *     next  immediate  vested  estate  of  freehold  in  remainder  or  re- 

(<2)  6  &  7  W.  4,  c.  70, 8. 3.    {€)  Sect.  22.    (^)  Sect.  i.    (A)  Sect  2. 
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Termon  shall   have  been  limited^  or,  in  caae  of  infancj, 

his  or  her  guardian,  must  (t)  consent,  and  sign  the  draft 

deed  of  exchange,  unless  the  guardian,  &c.  shall  himself  be 

the  person  by  whom  the  exchange  is  proposed  to  be  made,  Where  a  pro- 

in  which  c»e  the  C^art  of  Chaocery  k  empowered  upon  pe-  !;;i^  *" 

tition  to  appoint  a  protector  to  consent  to  the  exchange  and 

to  sign  the  draft. 


SECTION  IV. 

Actifor  Eccluioitieal  Purpa»e»* 

Bt  the  statute  for  augmenting  the  maintenance  of  the  Gmurdumi,  &c. 
poorer  clergy,  it  was  enacted  (A)  that  the  agreements  of  guard*  to^hing  the 
ians  on  behalf  of  infimts  touching  the  patronage  of  augmented  S^lg^^^^ 
cures,  should  be  as  effectual  as  if  the  infants  had  been  of  full  ^"^^ 
age. 

By  Stat  1  WilL  4,  c.  65,  ss.  25, 26,  the  stat  1  Gea  1,  c.  10, 
was  repealed  as  to  the  section  just  quoted;  and  it  is  enacted,  that 
the  guardian  of  any  inftnt^  with  the  approbation  of  the  Court  wlththeappro- 
of  Chancery,  to  be  signified  by  an  order  to  be  made  on  the  coart  of  Chan- 
petition  of  such  guardian  in  a  summary  way,  may  enter  into  ^'^^ 
9nj  agreement  for  or  on  behalf  of  such  infant  which  such 
guardian  might  have  entered  into  by  virtue  of  stat.  1  Gea  1^ 
c  10,  if  the  same  had  not  been  repealed. 

By  58  Geo.  3,  c  45,  guardians  and  trustees  for  in&nts  Thej  may  con- 
may  (2)  sell  and  convey,  or  if  copyhold  enfranchise,  lands  set  ^^s  of 
out  for  dites  of  churches  under  the  act  churehei. 

By  59  Gea  3,  c.  134  (m),  guardians  and  trustees  for  infant  May  ramnder 
patrons  may  surrender  the  patronage,  or  make  agreements  S^;^?' 
with  the  comnussioners  or  the  bishop,  according  to  the  provi-  building  ^ 

cfaurchea. 

(t)  Sect  4.  tended  by  3  &  4  Vict,  c  20. 

{i)  1  Geo.  1,  c.  10,  a.  9.    This        (/)  Sect  36. 
atatnte  has  been  amended  and  ex-        (m)  Sect.  15. 
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sions  of  the  act,  and  may  endow  and  agree  to  the  endowment 

of  chapels  out  of  the  pew-rents;  they  may  also  (n)  dissent 

from  the  building  or  enlarging  of  churches  or  chapels  out  of 

the  parish  rates, 

May  consent  to      The  stat  17  Geo.  3,  c  53,  (explained  and  amended  by 

under  acta  for    21  Qeo.  3,  c  66))  for  enabling  beneficed  clergymen  to  build 

dence^osM.*    ^  ^^7  houses  of  residence,  empowers  (o)  infant  patrons  by 

their  guardians  to  consent  to  the  steps  taken  under  the 
act 


May  exchange        By  55  Gco.  3^  c  147,  s.  12,  guardians  and  trustees  for  m- 

or  Bell  and  con-   ^  •■        •  i    ,i  •         i  •       « 

▼ey  lands  and    fauts  are  empowered,  with  the  consent  mentioned  m  the  act» 
^11^2!^^.  ^'    to  convey  to  any  incumbent  of  a  benefice  any  messuage,  out- 
^^^'^'  buildings,  and  yards,  gardens,  and  lands,  with  their  ^)purte- 

nances,  or  any  messuage  or  outbuildings  only,  or  any  lands 
(with  or  without  necessary  outbuildings)  only  by  way  of  ex- 
change, or  to  sell  and  convey  to  such  incumbent  any  lands 
not  exceeding  five  acres,  with  the  necessary  outbuildings 
thereon.  This  act  was  extended  to  Ireland  by  4  Grea  4,  c. 
86,  s.  29,  and  5  Greo.  4,  c.  8;  and  by  6  Qeo.  4,  c.  8,  copyholds 
were  made  subject  to  its  provinons. 

The  statute  7  Greo.  4,  c  66,  (after  reciting  that  the  powers 
given  to  owners  of  houses,  buildings,  and  lands,  by  66  Greo.  3, 
c  147,  if  under  any  disability  or  incapadty  to  convey,  autho- 
rized the  sale  of  land  only,  and  the  exchange  only  of  houses 
and  buildings,  and  that  although  power  to  purchase  houses 
and  buildings  is  given  by  statutes  17  Greo.  3,  c.  63,  and  43 
Greo.  3,  c  107,  the  owners  thereof,  if  under  any  such  disability 
or  incapacity,  are  not  empowered  to  sell  and  convey  the 
ciAn^e)^  gives  power  to  guardians  and  trustees  for  in&nts^ 
owners  of  any  messuage,  buil^ngs,  or  lands,  which  may  be 
purchased  under  the  authority  of  the  above-mentioned  sta- 
tutes of  17,  43,  and  55  Geo.  3,  or  either  of  them,  to  sell  such 
messuages,  buildings,  and  lands,  or  any  of  them,  for  the  pur- 

(f»)  Sect.  24.  (o)  17  Geo.  3,  c.  63,  i.  li. 
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poees  of  the  said  actSj  or  either  of  them,  and  to  eoiiTey  the 
same. 

By  1  &  2  Vict,  c  107,  a.  9,  the  powers  given  by  the  above- 
mentioned  statute  of  58  Gea  3,  a  45,  for  the  oonveyanoe  of 
lands  for  mtes  of  churches,  are  extended  to  the  transfer  by 
sale  or  exdumge  of  land,  not  exceeding  five  acresi  for  a  site  for 
a  house  of  residence  of  any  incombent. 

By  1  &  2  Vict.  c.  23,  the  guardians  of  in&nt  patrons  are  Gnaidiant  of 
empowered  (p)  to  consent  to  the  sale  and  pnrohase  or  erection  ^^^  oraien  "to 
of  residence  houses;  and  in  case  of  a  purchase  under  this  act,  ^^!l,^^} 
the  powers  of  the  above-mentioned  statute,  7  Oeo.  4,  c  66,  are  ^^^"^"^^ 
to  apply  (y). 

The  provifflons  of  1  &  2  Vict  c.  23,  are  extended  by  1  &  2 
Vict  c.  106,  s.  25. 

By  2  &  3  Vict  c  18,  guardians  and  trustees  for  infants  are   Gnardku  may 


empowered  (r)  to  convey,  and  in  case  of  copyholds  to  en£ran-  &c.  for  ren-' 
chise,  messuages,  lands,  &c.  for  the  residence  of  bishops  and  yj^^  ^  ^^' 
archbiBhops  («)• 


SECTION  V. 

Acts  for  prooiding  SUet  for  Schools. 

By  Stat  6  &  7  WilL  4,  c  70,  minors  are  empowered,  with 
the  consent  of  their  guardians,  to  convey  common  or  waste 
grounds  for  the  site  of  schools  and  school-houses  {t),  and  also 
to  convey  for  the  same  purpose  any  portion  of  land  of  which 
they  may  be  seised,  including  copyhold  land,  if  the  lord  or 
lady  of  the  manor  shall  consent  (tt).  The  land  so  conveyed 
not  to  exceed  in  quantity  half  an  acre  (x). 

(p)  Sect  12.  26,  27. 

(q)  Sect  14.  (0  Sect  1, 

(r)  Sect.  17.  (a)  Sect  2. 

(«)  See  also  5  Vict.  seas.  2,  cap.         («)  Sect.  6. 
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Guardians,  &e.       By  stat  4  &  5  Vict  c.  38,  the  statute  just  mentioned  is  re- 
may  coDTey  '  y 

land  for  litc  of   pealed,  and  new  provisions  are  made  for  facilitating  the  oon* 

vejance  of  sites  for  schools ;  and  it  is  enacted,  that  where  it  is 
deemed  expedient  to  purchase  any  land  for  the  purposes  of 
tiie  act  "belonging  to  or  vested  in  any  infant  or  lunatic,  such 
land  may  be  conveyed  by  the  guardian  or  commiUee  {y)  of 
such  infant,  or  the  committee  of  such  lunatic  respectively,  who 
may  receive  the  purchase-money  for  the  same,  and  give  valid 
and  sufficient  discharges  to  the  party  paying  such  purchase- 
money,  who  shall  not  be  required  to  see  to  the  application 
thereof  (z)." 


SECTION  VI. 

Acts  for  promding  Sites  for  Workhouses  and  Prisons^ 
Goardiaiiamay       Bt  the  Poor  Law  Acts,  22  Geo.  3,  c  83,  s.  22,  and  59 

conyey  land  for 

workhooaeiand  Geo.  3,  c  12,  s.  18,  guardians  and  trustees  for  infants  and 

priflonSy 

issue  unborn  were  enabled  to  convey  lands,  &c  to  a  limited 

extent  to  visitors  and  guardians  of  the  poor  for  the  purposes 

and  conient  to   of  the  acts;  and  by  the  latter  statute  (a),  guardians  and  tnis- 

rate*  /•  1 

tees  were  enabled  to  consent  to  a  rate  for  such  purposes. 
They  may  oon-      By  stat.  5  &  6  WilL  4,  c  69,  the  guardians  and  trustees  of 

▼ey  and  ex- 
change land,      any  infant  beneficially  seised  or  entitied  in  possession  as  te- 

poaea  of  the*      nant  in  fee-simple,  or  in  fee-tail  general  or  special,  or  for  his 

own  life,  or  for  years  determinable  on  his  own  life,  (such  estate 
for  life  or  years  not  being  subject  to  any  rent),  or  for  any 
term  of  years  in  gross,  whereof  not  less  than  400  shall  be  un- 
expired, and  subject  to  no  equity  of  redemption  or  rent,  ex- 
cept a  nominal  rent,  are  enabled  to  dispose  of  by  way  of  abso- 
lute sale,  or  in  exchange  for  any  messuages,  &c,  any  lands  or 
buildings  for  the  purposes  defined  in  tiie  act,  to  convey  to  the 

{j)  Sic.  {z)  Sect.  5.  (a)  Sect.  16. 
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guardians  or  overseerB,  and  to  accept  or  give  monies  by  way  of 
equality  of  exduuige  {b). 

By  a  subsequent  statute  {c),  it  is  enacted  and  declared  that  copyhoU  ud 
theprovisionsof8tat.5&6WilL 4,0.69,  apply  to  lands  and  ^STSASt* 
buildings  and  other  hereditaments  of  copyhold  or  customary  as 
well  as  those  of  freehold  tenure;  and  lords  of  manors  being  Lordiof 
under  l^al  disability  are  empowered  to  convey  as  under  any  ^,^^* 
of  the  acts  for  building,  hiring,  or  purchasing  workhouses,  or  ^°^^« 
tor  acquiring  lands  for  workhouse  purposes. 

By  the  Irish  Poor  Law  (d),  guardians  and  trustees  for  infants  GiMrdi«iis,&c, 
are  enabled  to  contract  for  and  convey  the  property  of  the  in-  oooTey  for  por^ 
fants  for  the  purposes  of  the  act     Stat  7  Gea  4,  c.  74,  con-  Jj^  of  poor 
tains  similar  enabling  powers,  with  a  view  to  the  purchase  of  «nd  for  priioDt. 
rates  for  prisons  in  Ireland  {e). 


SECTION  VIL 

TYfAeii'  Commutation  Act 

By  the  act  for  the  commutation  of  tithes,  it  b  enacted,  that  6  &  7  Will.  4, 
whenever  the  patron  of  any  benefice,  or  the  owner  of  any  q     *^' 
lands  or  tithes  to  whidi  the  provisions  of  the  act  are  intended  nominee  of  th« 

^  ■  oommiifionen, 

to  apply,  or  any  person  interested  in  any  question  as  to  any  mty  agrw  for 
tithes,  shall  be  a  minor,  the  guardian  or  trustee,  or  in  default 
thereof,  such  person  as  may  be  nominated  for  that  purpose  by 
the  commisraoners  after  inquiry  as  to  his  fitness,  whom  they  are 
tiiereby  empowered  to  nominate  imder  tiieir  hands  and  seal, 
shall  for  the  purposes  of  tiie  act  be  substituted  in  the  place  of 
such  patron^  owner,  or  person  so  interested. 

(b)  Sect  1.  (e)  7  Geo.  4,  c.  74.    See  sects. 

(<?)  1  Vict.  c.  50.  24,  29, 30,  31. 

(d)  1&2  Vict  c.  66,  sb.  37, 38. 
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SECTION  VIII. 


Infant  copy- 
holder may  be 
admitted  in 
person,  or  by 
guardian  or 
attorney. 


Infant  having 
no  guardian 
may  appoint 
attorney. 

If  infant  does 
not  appear  at 
one  of  three 
first  courts, 
the  lord  may 
appoint  an 
attorney  to  take 
admittance; 


Admittance  of  Infant  Copyholder. 

The  ancient  law  as  to  the  time  and  manner  of  admitting 
guardians  to  copyhold  land  on  behalf  of  infants,  as  to  the  re- 
covery of  fines  firom  infants,  and  as  to  the  forfeiture  of  their 
estates,  was  complicated  and  vexatious  (^).  It  was  greatly  im- 
proved by  the  statute  9  Greo.  1,  c  29,  and  that  statute  was 
repealed  by  1  Will  4,  c  65,  which  contains  the  following  pro- 
visions. 

Where  (A)  any  person  being  under  the  age  of  twenty-one 
years,  is  entitled  by  descent  or  surrender  to  the  use  of  a  last 
will  (t),  or  otherwise,  to  be  admitted  tenant  of  any  copyhold 
lands,  such  person,  in  his  or  her  own  proper  person,  or  by  his 
guardian  or  attorney,  shall  come  to  and  appear  at  one  of  the 
three  next  courts  which  shall  be  kept  (for  the  keeping  whereof 
the  usual  notice  shall  be  given)  for  the  manor  whereof  such 
land  shall  be  parcel,  and  shall  there  offer  himself  or  herself  to 
the.  lord  or  his  steward,  to  be  admitted  tenant  to  the.  said 
land. 

Any  infant  who  has  no  guardian,  is  empowered  (A),  by  writ^ 
ing  under  his  or  her  hand  and  seal,  to  appoint  an  attorney  or 
attomies,  to  appear  and  take  admittance. 

In  default  of  such  appearance  of  any  in&nt  in  person  or  by 
guardian  or  attorney,  and  of  acceptance  of  such  admittance  as 
aforesaid,  power  is  given  (/)  to  the  lord  or  his  steward,  after 
such  three  several  courts  have  been  duly  holden,  and  prock- 
mationB  in  such  several  courts  been  regularly  made,  to  ap- 
point at  any  subsequent  court  any  fit  person  to  be  attorney 


{g)  SitprOj  p.  46. 

(A)  Sect.  3. 

(0  A  sumnder  is  now  lumeces- 


sazy,  1  Vict.  c.  26,  s.  3. 
(A)  Sect.  4. 
(/)  Sect.  6. 
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for  every  such  infimty  for  that  poipose  only,  and  by  aadi  at- 
torney to  admit  such  in&nt  to  the  said  land,  acoording  to  his 


or  her  estate  therein,  and  upon  every  soch  admittance,  to  im-  andmty  impow 

fine. 

pose  and  set  such  fine  as  mi^t  have  been  legally  imposed  and 


set  if  such  infimt  had  been  of  full  sge. 

Upon  (m)  every  such  admittance  of  any  infant  as  aforesaid.  How  to  be  de- 

numled. 

the  fine  may  be  demanded  by  the  bailiff,  or  agent  of  the  lord, 
by  a  note  in  writing,  signed  by  the  lord  or  by  his  steward,  to 
be  left  with  the  guardian,  or  with  the  infimt  if  he  have  no 
guardian,  or  with  the  tenant  or  occupier  of  the  land  to  which 
the  infimt  shall  have  been  admitted;  and  if  the  fine  be  not  Ifflnenotpaid 


paid  or  tendered  to  the  lord  or  his  steward  within  three  months 
after  such  demand  made,  the  lord  may  enter  into  and  upon  the 
copyhold  land  to  which  the  infimt  shall  be  so  admitted,  and 
hdd  and  enjoy  the  same,  and  receive  the  rents,  issuei^  and 
profits  (but  without  liberty  to  fell  timber),  until  by  such 
rents,  &c.,  the  lord  shall  be  fully  paid  and  satisfied  such  and  hold  till 

fine  IB  Mtisfied. 

fine,  together  with  all  reasonable  costs  and  charges  which 

he  shall  have  been  put  to  in  levying  and  raising  the  same, 

and  in  obtaining  the  possession  of  such  land,  although  the 

in&nt  shall  happen  to  die  before  such  fine  and  fines,  and 

the  costs  and  charges,  shall  be  raised;   of  all  which  rents,  Muftaocoont 

&C.,  the  lord  must  yearly,  upon  demand  of  the  person  enti-  ^/  °^" 

tied  to  the  surplus  of  the  rents,  &c.,  or  of  the  person  entitled 

to  the  land,  render  accoant,  and  must  pay  the  surplus,  if 

any,  to  such  person  as  shall  be  entitled  to  the  same. 

As  soon(ii)  aa  such  fine  and  costs,  &c,  shall  be  fiiDy  paid,  On  payment  or 
or  if  «fW  such  eeizine  «id  entry,  such  fbe  «.d  oort»,  &c..  2±„f ^Su 
shall  be  lawfiilly  tendered  to  the  lord,  theinfant  or  his  guard-  ^  ""^  ^^* 
ian  may  enter  upon  and  take  possession  of  and  hold  the 
land,  according  to  the  estate  or  interest  of  the  infimt  therein, 
and  the  lord  must  deliver  possesnon  accordingly;    and  if  Howreuiner 
after  such  fine  and  costs,  &c.  shall  be  paid  or  tendered,  he  damigesr* 
shaU  refuse  to  deliver  possession,  he  is  liable  to  and  must 

(m)  Sect.  6.  (f))  Sect.  7. 
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CHAPTER  XXVIII. 


OF   VARIOUS   MATTERS   RELATING  TO  THE   MANAGEMENT 

OF   INFANTS*   ESTATES. 

X  HE  subjectof  the  general  investment  and  management  of  the 

property  of  infimta  has  been  afaready  conaideared;  the  rules  of 

law  relating  to  maintenance  and  advancement  have  alao  been 

in  some  measure  investigated  (a) ;  but  it  is  still  neoeisaij  to 

state  some  important  particulars  as  to  the  rights  of  in&nts  in 

respect  of  legacies  and  other  sums  of  money  bekmgpg  to 

tbenia  and  as  to  the  miscellaaeoMS  duties  towards  them  of  ex- 

(tcutovs  and  goafdiims. 

Vested  legacy,       Where,  s  vested  kgaey»  partioular  or  rmdiiary,  is  given  to 

i^ter^pryrbie  *^  infant,  SO  time  of  paymi»it  being  mentioBed;  with  a ^ 

efll^.^  ^^     ^^^  ^9^^  ^  cofttingeucj,  as  upoa  the  death  of  the  legatee 

before  twenty-one  ;---the  happ^nng  of  the  contingency  will 
only  defeat  the  legacy  from  the  time  it  happens;  and,  con- 
aequently,  in  the  mean  time  the  legacy  will  carry  interest 
'  from  the  end  of  the  year  after  the  death  of  the  testator,  and 
the  interest  belongs  to  the  infant,  if  he  livee^  or  to  hb  per- 
sonal representative  (b) ;  for  the  sum  given  over  is  the  sum 


(a)  Siipra,  Chapten  21  and  22, 
(ft)  Williams  on  Execatorsy  p. 
11 90,  3rd  ed. ;  Tayhr  y.  Johwon^ 
2  P.  W.  S04;  Skq>hsrd  r.  Ingramy 
Ambl.448;  MmOgomeneY.  Woodley^ 
6Ve8.522;8ee3Atk.l02,n.  The 
case  of  Brantircm  v.  WUkimon^  7 
Ves.  421,  seems  to  fall  within  this 
prinoipley  except  that  as  the  legacy 
there  was  specific,  the  income  ne- 
cessarily belonged  to  the  infimts 
from   the  time   of  the  testator's 


death.  In  MUUr.BobatrtMytupm, 
p.  29S,  Sir  J.  Leach,  M.  IL, 
grounded  his  decision  upon  the 
anthority  of  Bnautrcm  v.  WiStm' 
«ofi.  But  the  decree  in  MUlt  v. 
Robarti  declared  the  in&nts  to  be 
**  entitled  to  interest  on  the  two 
eonHngmi  legacies  of  ^£10,000  ster- 
ling, and  £10,000  sterling  be- 
queathed to  them  by  the  will  of 
the  said  testator  as  in  the  pleadings 
mentioned /rpm  the  death  ofiht  1^ 
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origkMUl^  ^Vto  to  Ae  inftAt)  ind  Hoi  tlM  satn  with  tlie  llf* 
tetmt  tfOcnsng  datiiig  tlie  influit's  life. 
The  flame  nle  prendls  with  t^speet  to  u  veetod  teMmty  So,  o&  vested 

residiury  be- 

bequest,  not  payable  till  the  legatee  attabw  twenty-^yae^  and  quest,  payable 

m««.«*         «  yv  at  21,  with  gift 

given  over  ttpoa  Us  detth  befotfe  that  age  (^).  o«er. 

Bat  iatefeit  is  not  pi^abk  (eioe{it  in  the  special  casea  NotpaTabWoa 

motfiotted  above  (i())  npon  eontingent  lq;acie8(«)L     Nor  do  g^aes; 

vested  legaeicia  (not  bong  g^  of  a  residue),  which  ai«  tiot  nor  on  nested 

lesaoes  not  re* 

payable  tiU  tWedty^m^  darTf  hit^'est  durhig  the  nffiiorlty  Of  aidvary,  pay- 
the  legatee,  if  it  does  not  appear  by  tho  will  that  the  testator  mieas  intention 
btended  them  to  do  so(jf>  •pp**"- 

Interest  rivto  to  an  infant  by  a  testatcor  by  way  of  nkthUe^  interest  given 

»  *    ,  J    .   i  ^         i    bywayofmain- 

nancey  npon  a  <ymtingeitt  Iqgady ,  belot^  to  toe  lafut,  thougk  tenanoe  on  con- 
his  fath^  is  obliged  to  nuditfaiii  YAm,  and  if  he  &e^  it  will  go  m^^  t?!^' 
to  his  adndnistfttor  (A) ;  but  whei^  a  kgitcy  is  given  at  ^iJ^^ 
tWMty'-one,  with  interest,  and  is  ffitfen  over  teiik  the  iniefesi,  if  "^JL  there  be 
the  infant  dies  nnder  that  age,  the  infant  can  hate  neithcsr  •  gif^  over  of 

the  interest. 

principal  iiof  interest  unless  he  fived  to  twenty-one  (t*). 

A  teatator  gav6  to  each  of  hie  daoghters  the  sum  of 
£5000,  to  ht  ph^ed  in  the  tlM^e  per  cents.,  the  intereet  of 
wUch  was  to  be  for  ihdhr  (Separate  use,  and  if  any  of  tli»i 
shoidd  die  leaving  dkSdrenj  the  ptincipal  to  be  divided  be^ 
tweeft  them  if  they  should  attidn  tweniy-one,  and  if  they  had 

fafof/*   (R^  Lib«  18S»,  B.  fo.  C.  C.  i2}    Hmttkm^  v.   OmK 

1068):   whereas  in  Btmuirom  y*  Id.  331;  see  Sk^  v.  JBonMf,  3 

WiUsmtmy  Sir  W.  Gnmt  held  the  Mer.  335, 346. 

legacy  to  be  tuted^    Nor  could  the  (J)  Chap.  22,  b.  4. 

dedfliottfarBrtwMf/vMPr.^tSSKiuM,  (^)  2  P.  W.  60B^  a.,  ed.  €$ox; 

where  the  legacy  was  specific^  af-  I>e96rmmbm  r.  Tdmkmtf  1  C!oa^  138; 

fold  any  authority  lor  giving  ii^  4  Bro.  G.  C.  149,  n^  S.  C. ;  OUm^ 

terest  from  the  testator's  death :  viU  ▼.  GlanviO^  2  Mer.  38. 

that  fiti  of  fhe  decree,  therefoie,  (^)  3  Atk.  102,  n.,  ed.  Sand. ;  2 

at  all  events,  must  he  referred  to  P.  W.  506,  n.,  ed.  Cox. 

the  doctrine  treated  of  ah<yve^  Ch.  (k)  Harris  r.  Finck^  1  M<Clel. 

^  s.  4.  141. 

(e)  IKcMh  V.  Otb&m^  2  P.  W.  (/)  ^rrinptm  y.  CSIa/mMia,  12 

419 ;  Chaworth  y.  Hbaper^  1  BrO.  Yes.  20. 

z2 
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no  children,  it  was  to  be  divided  between  the  saryiyihg 
sisters.     Sir  C.  Pepys,  M.  B.,  decided,  that  the  children  of  a 
deceased  daughter  were  entitled  to  the  interest  of  their  mo- 
ther's share  during  their  minorities  (A). 
Interest  giTen         A  testator  directed  his  trustees,  as  soon  as  convenient  after 

upon  the  inten-     _        _  /»  «  •  •  ■ 

tion.  the  decease  of  his  wife,  to  raise  £10,000  and  invest  it,  to 

maintain  his  infant  nephew  out  of  the  dividends,  to  accu- 
mulate the  residue,  and  to  transfer  the  said  trust^monies  to 
the  nephew  at  twenty-one ;  but  if  he  died  under  age,  the 
£10,000,  and  the  securities  on  which  the  same  riiould  be  in- 
vested, were  to'  sink  into  the  testator's  residuary  personal 
estate.  The  wife  died  before  the  testator.  Lord  Langdale 
decided,  with  some  hesitation,  that  interest  for  the  nephew'§ 
maintenance  became  payable  from  the  testator's  death  (/). 

A  man  gave  £10,000  stock  to  his  executor  and  other 
peraons  in  trust,  thus  severing  it  from  the  general  residue  pf 
his  estate:  the  trustees  were  to  pay  the  interest  aricdng  from 
part  to  G.  S.  for  life :  the  remainder  of  the  £10,000  was 
given  in  different  shares  to  the  testator's  grandclnldren  named, 
on  their  respectively  attaining  the  age  of  twenty-one,  but  if 
fmy  died  under  twenty-one,  iimr  portion  was  to  be  divided 
amongst  those  who  attained  twenty-one ;  and  the  will  did  not 
f  xpressly  dispose  of  the  interest  during  their  minorities^  but 
directed  that  if  they  all  died  under  twenty-one,  the  interest 
arisinff  from  the  whole  legacy  should  be  enjoyed  by  J.  S. 
dining  his  life.  Lord  Langdale  inferred  from  the  whole  will, 
that  the  testator  intended  to  ^ve  the  intermediate  interest 
to  the  grandchildren,  who  were  to  take  the  principal  on  their 
attaining  the  age  of  twenty-one  (m). 

A  term  of  years  was,  in  a  settlement,  limited  to  trustees  for 
the  purpose  of  raising  a  smn  of  money  for  the  maintenance 

[k)  Ex  parte  Bawdmy  cited  in  (m)  JSotUfy  v.  Dawes,  I  Keen, 

argument,  1  Keen,  366.  962 ;  see  Ackerlqf  v.  Vernon,}  P. 

(0  Pkiwiek  y.OMes,  1  Bear.  W.  783 ;  3  Atk.  103 ;  3  Yes.  16 ;  1 

271.  Sch.  &  Lef.  5. 
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and  education  of  younger  children,  to  be  appli^  for  their  be-^ 
nefit  (in  the  event  whidi  happened)  equally ;  and  to  be  paid 
till  their  respective  portions,  provided  for  them  out  of  other 
property  (which  was  divisiUe  amoi^  the  children  according 
to  the  father's  appointment),  should  be  payable  and  paid. 
The  fibther  afterwards,  by  his  will,  appointed  a  portion  for  a 
younger  child  out  of  tiie  other  property,  to  vest  at  twenty- 
one,  with  a  direction  that  part  of  tiie  income  of  the  portion 
should  be  paid  in  the  mean  time  for  the  child's  maintenance 
and  education,  and  the  residue  accumulated  tot  her  ben^t. 
Sir  J.  Leach,  V.  C,  held,  upcm  tiie  construction  of  the  set- 
tlement»  that  the  child  was  still  entitied  to  her  maintenance 
und^  the  term  until  she  could  daim  her  portion  (n)b 

If  a  legacy  is  ^ven  for  tiie  benefit  of  an  infant  in  one  way.  Gift  for  benefit 
and  it  cannot  be  so  applied,  it  may  be  applied  for  his  benefit  ^.y,  belongs 
In  another  Way,  and  at  all  events  he  is  entitied  to  it:  as,  if  it  ^J^.*'*" 
be  given  to  him  as  an  apprentice  fee,  and  he  reaches  the  age 
ef  nineteen  without  having  been  apprenticed,  it  bdongs  to  him 
notwithstanding,  and  will  go  to  Ins  personal  rqpresentatives  (o), 
'    Where  a  testator  devised  to  his  nephew  (for  life,  as  it  would  Muntenuioe 

\i««  i*A  I*  ft      allowed  to  de- 

Seem,)  all  the  profits  of  an  estate,  subject  to  it  trust  for  the  yisee  or  beir 

payment  of  debts ;  yet  Lord  Haroourt,  C,  held,  that  the  '*"P"*^ 

uncle*  could  not  intend  his  nephew  to  starve,  and  directed  H 

reasonable  maintenance  to  be  paid  to  him  out  of  the  profits,  it 

appearing  that  the  creditors  were  safe,  or  submitting  to  it  (p). 

And  where  a  man  devised  his  estate  in  trust  out  of  the 

rents  and  profits  to  raise  by  leasing,  mortgage,  or  sale,  enough 

to  pay  what  his  personal  estate  should  be  deficient  to  pay,  and 

subject  thereto  in  trust  for  his  only  daughter,  in  strict  settie- 

ment ;  remainder  over ;  during  tiie  life  of  a  jointress,  the  rents 

were  not  sufficient  to  keep  down  the  interest  of  the  debts,  but 

afterwards  more  than  sufficient ;  Lord  Hardwicke  held,  that 

•  (f»)  Pouim  V.  Paideti,  6  Madd.     see  Barlow  v.  Orani^  1  Yem.  265. 
J67.  (p)  BfUler  v.  Woodaily  cited  1 

•  (o)  Barton  v.  Cooiey  &  Yes,  461 ;     Yes.  sen.  95. 
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the  daughter  mu9t»  fts  ft  ohUd  «ii4  beirHit»Jftw  impnmdad  fbvf 
be  allowed  (m  Bfpimt  the  remamd^rHomci)  m«woteiwiio9  out  of 
the  trust  estate  during  the  Kfe  o£  ^  }ointre»(q)* 
Maintenance,         Maintenauoe  giveu  geai»raQy,  without  limitation  oa  to  timOf 

giyen  generally, 

lasu  for  life.      Iflflti  foT  life.    Thus,  a  reference  Ium  been  directed  jEbr  iutoie 

mamtenaaoe,  to  continue  durii^  life,  whefe  the  teetator  had 

given  stated  sums  for  the  infent's  maintenflMe  till  the  age  of 

i^te^,  and  at  that  age  (whioh  he  had  attained  when  ibe  ap- 

plioaticH)  waa  made  to  the  Court)  left  him  to  the  care  of  trua- 

teepy  '^to  provide  for  him  m  aomc  busineea  or  profewions  and 

hie  future  maintemmoe  out  of  mj  ftunded  property  {ry* 

<<  Maintenance,      The  w(Mrds  <^  maintenance,  education,  and  bringing  up/ 

bringing  up/'    where  no  period  is  fixed,  except  what  is  implied  m  the  import 

minori^"^     ^  the  words  ib«(uselTes>  have  reference  to  mincaity  only ;  but 

but  may  be  ex-  where  rents  Were  given  by  will,  for  ^  maintenanoe»  educa* 

tc»<^i)7P^w  tbn,  and  bringing  up  of  A„  B.,  and  C,  dmng  &9  life  qfD.; 

A*  and  B.  having  die4»  C*t  though  be  had  attained  lus  maJ4>- 
rity,  wa4  held  to  be  mtiited  to  the  rental  during  the  life  of 

Where  a  testator  directed  the  interest  of  a  sum  of  money  to 

be  applied  for  the  maintenance  and  eduoalion  of  his  infent 

nephew,  but  made  no  duqpotttion  of  the  principal ;  the  nephew 

was  held  to  be  entitled  to  the  interest  during  his  fife  (<)• 

Not  determined      Maintenance  given  during  minorily,  is  not  determined  by 

marriage  (u). 
Maintenance         A  man  gavc  the  bulk  of  his  fortune,  by  will,  to  his  wife 
wordsof  recom-  ^  ^^  smd  then  to  A.  B.,  hia  great-nephew ;  and  dedared  it 
iq^.°°        to  be  his  particular  wish  and  request,  that  his  wife,  and  A*K's 

grandfather  (who  took  nothing  under  the  wUl),  would  super* 
intend  imd  take  eaie  of  A.  B/b  educaticin,  so  as  to  fit  him  for 

93 ;  and  Belt's  Siipp.  p.  68.  (t)  Soama  v.  Mmtin,  10  Sim. 

(r)  Kikingum  v.  Grqy,  10  Sim.  487;  ses  Ambl.  69$ ;  Akv^ndtr  r. 

293.  JtPCkOlodbyl  Cox,  391. 

{«)  Badkam  v.  Mee,  1  R.  &  My.  («)  Pride  v.  jRwfet,  %  Besv.  400- 
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•ay  leqpeotaUe  profeaoon  or  employmeiit.  It  wem  hdd,  upon 
the  words  of  tibe  reqneBt^  taken  in  connexion  with  the  whole 
contents  of  the  will,  that  the  widow  was  bound  to  nudntain  and 
educate  the  inGmt;  and  Lord  Brougham,  (X,  observed,  that 
the  gnmd&ther  was  only  comprehended  in  the  Teoonunendar» 
tion  with  a  view  to  procuring  for  the  widow  the  assistance  of 
a  male  rehitive  in  performing  those  offices ;  the  expense  of 
whidi  she  was  to  pay  out  of  her  legacy.  The  widow  having 
ne^bcted  her  duty  for  a  series  of  yeen,  a  reference  was  di- 
rected as  to  the  maintenance  and  education  of  A.  B.  in  tinie 
past(x> 

It  seems,  that  if  a  Ugacy  be  bequeathed  to  be  paid  into  the  Legacy  to  pa. 

,  ,  ,  rent  for  edvu^a- 

hands  of  a  fiither,  to  be  laid  out  by  him  for  the  education  of  tion  does  not 
children,  the  legacy  does  not  lapse  by  the  fiither's  death  dSL  ^ 


in  the  li&time  of  the  testator  (y). 

A  trustee  was  empowered  by  will  to  apply  so  much  of  the  Circumstanoet 

*^     ,  ^  ^*\  ,  under  which 

income  of  the  estate  as,  in  his  judgment,  might  be  sufficient  advancement 
aiid  i«oper  for  the  edaoi^<«  and  muntentnoe  of  die  ohildnn  ^"^^ 


of  certain  persons  during  their  minority,  and  for  thdr  future 
advancement  in  life. 

Lord  Langdale,  M.  B.,  allowed,  as  an  advancement,  a  sum 
of  money  which  the  trustee  had  paid  to  one  of  the  childreUf 
after  her  marriage  (with  a  person  in  humble  circumstances, 
who  made  no  settlement),  to  provide  her  with  things  necessary  outfit  on  mar- 
by  way  of  outfit.     His  Lordship  also  considered,  that  not^*  ""^' 
withstanding  her  marriage  and  attainment  of  majority,  she 
was  not  precluded  from  the  capacity  of  receiving  the  benefit 
of  any  application  of  money>  for  her  future  advancement  in 
life;  and  the  trustees  having  declined  to  act  without  the  sane* 
tion  of  the  Court,*  his  Lordship  intimated,  that,  if  any  specific 
mode  of  application  were  suggested,  he  would  make  a  refer-  Reference  for 
ence  to  the  Master  on  the  subject  of  such  advancement    But 

(«)  Foi^  V.  Parry,  5  Sim.  138 ;    Wigiani.  27th  June,  1842 ;  see  p. 
Sr  C.  2  M.  &  K.  188.  245,  iupru. 

(y)  Hodgson  v.  Greene^   V,  C. 
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he  disallowed  pajmekita  which  had  been  made  for  the  mainte* 
nanoe  of  the  diild,  and  her  family,  after  her  manii^  and 
jnajoritj  (z). 

Where  a  testator  provided  for  an  infant's  maintenance  till 
the  age  of  sixteen,  and  at  that  age  left  him  to  the  care  of 
trustees,  **  to  provide  for  him  in  some  business  or  profession, 
and  his  future  maintenance  out  of  my  funded  property ; " 
3ir  L.  Shadwell,  Y.  C,  on  the  petition  of  the  infimt  at  the 
age  of  sixteen,  declared  that  he  was  entitled  to  receive  out  of 
the  testator's  funded  property,  (besides  his  maintenance  for 
life),  a  sum  sufficient  for  the  purpose  of  providing  for  Um  in 
some  bufidness  or  profession,  and  made  a  reference  to  the  Mas- 
ter accordingly  (a). 
How  frr  dit-         In  the  case  just  cited,  the  learned  judge  is  reported  to 
tees  wui  be    *  have  said,  (though  it  is  not.  stated  that  the  trustees  had  re- 
^"  ^  fused  to  act) — *^  The  testator  has  imposed  it  as  a  duty  on  the 

trustees  to  take  care  of  the  in&nt  and  to  provide  for  him  in 
some  business  or  profession,  and  his  future  maintenance ;  and 
the  question  is,  whether  the  Court,  when  it  sees  that  the  tes- 
tator has  done  so,  and  has  pointed  out  the  fund  out  of  whidi 
the  provinon  is  to  be  made,  does  not  take  upon  itself  the  ex- 
ercise of  the  £scretion  which  the  testator  has  reposed  in  the 
trustees.  Unless  that  be  so,  I  do  not  see  on  what  principle 
iny  decidon  in  Foky  v.  Pony  (b)  could  have  been  affirmed  by 
the  Lord  Chancellor." 

But  in  the  case  of  Foley  v.  Party,  a  xatai  had  left  the  bulk 
of  his  fortune  to  his  wife,  with  a  request  (which  was  held  to 
be  obligatory)  that  she  would  educate  A.  B.  She  neglected 
for  a  series  of  years  to  perform  this  duty,  and  a  reference  was 
directed  as  to  the  maintenance  and  education  of  A.  B.  during 
the  years  when  the  wife  ought  to  have  maintained  him.  It  is 
submitted  that  tins  case  affords  no  authority  for  controlling  the 

(z)  Pride  v.  Ihoks,  2  Beav.  490.        (b)  6  Sim.  138;  S,  C.  2  M.  &  K. 
(a)  KUvinffion  v.  On^^  10  Sim.    138;  nr/wti,  p,  335. 
203;  supruy  p.  334. 
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diflcretioii  xepoeed  in  a  tmstee»  who  has  no  pecuniary  inieresi, 
and  does  not  waive  his  discretion  or  pye  any  indication  of  an 
intention  to  abuse  it(c). 

The  rule  of  the  Court  against  permitting  trustees,  of  their  Unaathoriied 
own  authority,  to  break  in  upon  the  capital  of  sums  belong-  pitaTiJiowe? 
ing  to  infants  {d),  is  subject  to  many  qualifications ;  and  it  ^^  ^''^' 
has  been  more  coirectly  laid  down,  that  wherever  the  act 
done  by  the  executor  spontaneously,  appears  to  the  Court,  on 
inquiry,  to  have  been  such  as  the  Court  would  have  ordered 
to  be  done,  as  where  an  unauthorized  advance  of  captal  has 
been  made  with  providence  and  discretion,  for  the  purpose  of 
enabling  the  infant  to  learn  a  profession  by  which  he  may 
gain  Us  livelihood,  such  expenditure  will  always  be  protected 
by  the  Court  (a). 

The  continuance  of  family  charities,  and  in  Ireland,  in  AUowtnoe 
die  absence  of  a  statutory  provimon  for  the  poor  (^),  the  re-  ^i^/"^"^' 
lief  and  employment  of  the  tenantry  in  times  of  scarcity  (A), 
have  been  held  to  be  proper  objects  for  the  application  of  the 
in&nt's  funds,  under  the  authority  of  the  Court,  and  refer* 
ences  have  been  directed  accordingly. 

But  it  would  seem  from  the  following  case,  that  there  is  a  Eipenditiue 
distinction  between  outlay  made  where  the  instrument  under  ^otLiT^bere 
which  the  in&nt  is  entided  is  nlent  on  the  subject,  and  outlay  coi^n^ » >«- 

•^  •'     qmred,  is  not 

made  without  the  sanction  of  some  one  whose  consent  is  ex^  protected. 
pressly  required  by  such  instrumenl 

A  testator  appointed  two  trustees^  and  gave  tiiem  a  power 
to  apply  for  the  maintenance,  education,  or  advancement  of 
his  children,  certun  sums  of  money,  constituting  a  capital 


(e)  See   pp.  213,    214,   supra;  C.  P.  Coop.  264 ;  supra^  p.  206; 

7%omp90H  V.  Orifiny  1  C.  &  Ph.  oyerruling  the  case  of  WaUber  ▼. 

Z\7  \  m^  SUffford  y.  Lord  CkmUr-  Wetkereli^  ntproy  ^.  266^ 

tey,  11  Sim.  99.  (^)  See  1  &  2  Vict.  c.  66. 

(d)  See  p.  265,  tupra.  (h)  In  re  ReddingUm^  1  Moll. 

{e)  Carmichad    v.    WiUon^    3  266 ;  ./ocIvom  ▼.  Jbclvofi,  2  Hog«n« 

MoU.  84,  88  ;  Umbltfy  v.  Kirk,  1  238. 
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ftind  in  winch  hiB  wife  took  a  life  interest,  with  venuunder  to 
the  children;  and  he  directed  a  new  trustee  to  be  appointed* 
if  either  declined  to  act  Only  one  of  the  tmstees  (beai^ 
the  mother  and  testamentaiy  goardian  of  the  children)  acted, 
and  ahe^  without  the  ooncurrenoe  of  the  other  trustee  applied 
large  sums  of  money  for  the  maintenance  and  advanoementof 
the  children^  A  bill  was  filed  by  the  children  against  the 
mother  to  compel  her  to  repkce  the  fund*  Lord  T^fff»g^<^H 
M.  R,  held,  that  the  testator  did  not  intend  that  the  d]»- 
eretionary  power  should  be  vested  in  anybody  but  the  trufr- 
tees;  that  as  the  other  trustee  had  not  acted,  the  necessary 
discretion  had  not  been  exercised  in  the  application  of  the 
money;  that  the  Court  could  not^  after  so  many  yean,  review 
the  matter,  and  allow  the  mother  the  sums  so  applied,  and 
that  the  fund  must  be  replaced  (A)« 
Total  paymenti      The  whoIe  amount  of  the  money  paid  fer  an  infinites  main- 

for  maintenance    ^  -^  -aiiv  </*i«« 

not  to  exceed  tcnance,  Ought  not  to  exceed  the  whole  amount  of  ms  mcome 
^rin^mr.  during  minority;  but  where  tiie  expenditure  for  mainte. 
"^'  nance  has,  on  the  whole,  been  reasonable,  the  surplus  income 

Income,  in  ^  ^ 

abundant  yean,  in  subsequent  abundant  years  may  be  iq^plied  to  recompense 

applied  to  re- 


compenae  ex.     the  guardian  for  what  he  expended  for  maintenance  beyond 

penditnre  in  bad    .%_     •  •  •         :ii»*^  /n 

yeara.  tiic  mcomc  m  previous  deficient  years  (i). 

Ftet  paymenu  Expenditure  for  maintenance  in  time  past,  on  the  score  of 
mcel^on  groand  ^  Other's  inability  to  maintain  the  infimt,  will  be  protected 
bfii^t**3ioJS^   by  tiie  Court,  if  the  father's  inahiKty  be  proved  (m> 

A  stranger  advancing  money  for  the  support  of  an  infimt, 
meets  with  more  consideration  than  a  trustee  charged  with 
the  care  of  paying  the  infant,  when  of  age,  a  sum  of  mo- 
ney (n). 
Outlay  directed  Upou  the  application  of  the  receiver,  all  proper  outlay  on 
of  re^iT^?^"^  the  estate  will  be  directed,  and  upon  a  suitable  scale;  a  re- 
ference, for  instance,  has  been  granted  with  a  view  to  author 

(i)  Poteer    v.    JVaieJiM,    3    supra. 
Bmv.  227.  (m)  3  MoU.  07. 

(/)  3  Molloy,  87 ;    see  p.  248,        (n)  1  Ves.  jan.  249. 
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rise  tlie  ntaiaer  of  spedal  oomiiel  to  do&nd  tn  eject- 
ment (o). 

It  ifl  A  general  principle,  tint  acts  done  by  a  gnexdian  Acu  by  guard. 

^  ,  ,  ian  withoat  aa* 

witboat  authority  will  be  protected^  and  will  bind  tbe  infimt»  tfaonty  pro- 
if  they  tnm  out  eventually  beneficial  to  the  latter;  bot  the  ndai. 
gnaMEan  doee  aach  acts  at  hia  own  riak. 

An  inftnt  having  nothing  to  anbriat  on  bat  the  vents  of  an 
eetate  whieh  had  descended  to  her  aubjectto  a  nnnrtgage,  the 
intereat  was  suffered  to  nm  in  arrear,  and  the  mortgagee  threat- 
ened to  enter  tmleaa  it  ahould  be  made  principal:  and  an 
arrangement  was  made  to  that  effect  by  the  infant  and  her 
motiun%with  the  privity  of  her  neareat  relations.  Itwaaheld^ 
lfaat»  in  this  ease,  the  interest  should  be  allowed  to  carry  in- 
terest beoanse  it  was  for  the  infant's  benefit^  who,  without 
this  agreement,  would  have  been  destitute  of  subsistence  {p^ 

Agreements  are  sometimes  made  on  behalf  of  inftnts^  with- 
out judi<rial  sanction,  yet  so  beneficial,  that  they  would  be  en- 
forced in  equity,  and  the  infimt  would  not  be  allowed  to  avoid 
them  at  full  age. 

The  award  in  the  case  of  The  Bishop  of  Bath  and  WdU  v. 
/f^;pet&y(jr)  would  seem  to  have  been  of  this  kind* 

80^  in  a  case  before  Lord  Hardwicke  (r),  infants  were  de- 
visees of  houses  and  a  mill,  which  were  out  of  repair,  and  the 
infimts  unable  to  repair  them;  the  mother,  acting  as  guard* 
ian,  made  a  long  lease  of  the  {^remises,  reserving  rent,  and 
the  lessee  covenanting  to  leave  them  in  repair.  Lord  Hard- 
wicke intimated  an  opinion,  (though  it  was  not  the  ground  of 
his  judgment),  that  this  was  a  beneficial  contract  for  the  in- 
fimts, to  which  the  Court  would  bind  thenu 

An  ejectment  was  brought  on  the  demise  of  an  infant;  it 
was  afterwards  compromised,  (it  is  not  said  by  authority  of 

(a)  Browtk  ▼.  Riciardif  X  Boffo,  Marshall^  sypra^  p.  272. 

346.  {q)  Cited  8  Atk.014;  and  imfira. 

(p)  Earl  0/ CksderflM  r.  Crm-  (r)  SmUh  v.  Lm,  1  Aik.  489 ; 

weUy  1  £q.  Ab.  287 ;  see  Blue  v.  S.  C.  West,  668. 
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Partition  by 
guardian  should 
be  by  bill  in 
equity. 


P^ormauoe  of 
condition 
plainly  bene- 
ficial, sup- 
ported. 


Duty  of  tmstee 
to  preserre 
contingent  re- 
mainders. 


Conversion  of 
ancient  pasture 
into  plough- 
land  is  waste. 


How  trustee 
may  purchase 
infant's  estate. 


any  Court),  and  the  tenant  in  possession  attorned  to  the 
infant. 

Lord  Kenjon  decided  at  Nisi  Prius^  that  the  infimt  coold  not 
be  allowed  to  consider  the  tenant  as  a  trespasser,  and  bring  » 
new  ejectment  without  giving  notice  to  quit;  and  he  oonsi-- 
dered  the  agreement  as  bindmg  in  equity,  and  capable  of  being 
there  enforced;  and  that,  although  the  in&nt  was  not.  a 
party  to  the  agreement,  and  haid  not  confirmed  it  at  Full  age» 
yet  the  compromise  having  taken  place  in  a  suit  brought  by 
him,  he  had  thereby  established  the  tenant's  title  as  against 
himself,  and  created  a  hew  tenan<^  (^). 

It  has  been  already  stated,  that  anoieni  books  attribute  to 
guardians  in  socage  the  power  of  making  partition  so  as  to 
bind  their  wards  (t);  but  the  only  satisfiMStory  way  of  eflfoctn 
ing  a  partition  is  by  bill  in  equity. 

And,  although  in  the  case  of  Vernon  v«  Vernon  (»),  the 
performance  by  guardians  of  a  condition  plainly  beneficial  to 
{he  infant  was  supported,  a  guardian  ought  always  to  obtain 
the  sanction  of  the  Court  for  his  proceedings  where  there  is 
any  possibility  of  doubt. 

It  has  been  laid  down,  that  if  trustees  to  preserve  contin- 
gent remainders,  join  in  destroying  the  remainders  before 
the  first  tenant  in  tail  is  of  age,  they  are  liable  for  a  breadi  of 
trust  (or). 

The  conversion,  by  a  guardian,  of  an  infant's  ancient 
piasture  into  plough-land,  is  an  act  of  waste  (y);  and  all  waste 
of  an  infant's  property  may  be  stayed  by  injunction  in  the 
usual  way(z). 

If  a  trustee  for  an  infant  wishes  to  purchase  the  infant's 


(«)  2)oe  d.  Jiiller  v.  Mden^  2 
£i^.  630;  eeeJUaddm  v.  fFkUe,  2 
T.  R.  169.. 

(0  Supnif  p.  97« 

(u)  JSk^prOf  p.  284. 

(x)  Per  Lord  Eldon,  inMootfy  v. 


FFoAtffv,  16  Yes.  d07;  Bi$eoe  v. 
PerUm,  1  V.  &  B.  491. 

Cr)  dart  V.  l%orp,  2  Yes.  233 ; 
see  Littam's  cate^  Csry,  8. 

(z)  See  pp.  40  and  46,  supra. 
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property,  he  should  file  a  bill^  if  there  is  not  a  Boit  already 
pepdingy  and  should  apply  to  the  Court  by  motion  for  leav^ 
to  bid  at  the  sale.  The  Court,  if  eatiafied  upon  ezandnatioa 
into  the  circuniBtanoes,  that  the  oflPer  of  the  trustee  was  the 
most  advantageous,  would  let  another  person  prepare  the  par- 
ticulars of  sale,  and  permit  the  trustee  to  bid.  If  the  Court 
has  to  deal  with  a  purchase  already  completed,  the  transr 
action  is  sustained,  or  it  is  set  aside  with  costs ;  whichevet 
appears,  upon  a  reference  to  the  Master,  to  be  most  for  the 
infiint's  benefit  (c). 

It  was  held,  in  an  old  case,  that  money  lent  to  a  guardtap  Monev  lent  to 
without  security,  for  the  purpose  of  paying  off  an  incumbrance  Sot  security,  ' 
on  the  infimt's  estate,  could  not  be  followed  as  against  the  iur  ^^^^  ^  ^^^' 
iSmt,  tbough  it  had  been  duly  applied ;  but  an  account  was 
ordered  as  between  the  infant's  estate,  and  the  guardian's  esr 
tate,  and  the  creditor  was  to  be  satisfied  out  of  what  should 
be  found  due  firom  the  former  to  the  latter(€f)b 

By  the  act  imposing  a  Property  Tax{^),  it  is  enacted.  Guardians  &c. 
that  the  trustee  or  guardian  of  any  infimt,  and  having  the  taz^r  mfuuf 
direction,  control,  or  management  of  the  property  or  concern 
of  such  infimt,  whether  sudi  infant  shall  reside  in  Great 
Britain  or  not,  shall  be  chargeable  to  the  duties  imposed 
by  the  act,  in  like  manner,  and  to  the  same  amount,  as  would 
be  charged  if  sudi  infant  were  of  fiill  age ;  and  any  persoi^ 
not  resident  in  Qreat  Britain,  whether  a  subject  of  her  Majesty 
pr  not,  shall  be  chargeable  in  the  name  of  such  trustee  or 
guardian  or  of  any  factor,  agent,  or  receiver,  having  the 
receipt  of  any  profits  or  gains  arising  as  in  the  act  men-' 
tioned,  and  belonging  to  such  person,  in  the  like  manner,  and 
to  the  like  amount,  as  would  be  charged  if  such  person  were 
resident  in  Great  Britain,  and  in  the  actual  receipt  therepf ; 
and  every  such  trustee  or  goardian,  agent  or  receiver,  shall 

(e)  See  Campbea  v.  JFtMer,  6  (d)  Hoopw  v.  Jl^le$,  tYem.W>. 
Ves.  681;  SandmoH  v.  Waller,  (e)  6(ke  Vict  aew,  2,  c.  9^,  er. 
13  Ves.  601,  609,  S.  C.  41. 
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be  MBwenhh  for  the  dcnng  of  aU  itieb  nctd,  mfttten^  and 

thinggf^  tts  flhftQ  b€  required  to  be  done  by  nrtue  of  the  bc^ 

in  order  to  the  Bosemng  dt  any  such  person  to  tfao  dutiet 

granted  by  the  acty  and  paying  the  dame. 

Administration       lofantfl  havo  always  been  deemed  incapable  of  aetii^  at 

irtate ;^  ^^^^^  administrators  (A);  and  accordingly^  if  the  pexMn  to  "Whoia 

-where  next  of  |jj^  jj^j^t  to  adonnitftmlion  has  dovolred^  under  the  etatutee^ 

km  18  an  infant.  ^ 

bo  within  age,  another  person  is  condtitoted  adnmiistnitor^  till 
the  in&nt  attains  twenty-oner 
To  whom  Administration  durante  minore  estate^  as  it  is  oaOed,  is  not 

^^^    '  wrthnn  ttat  21  Hen^  8,  c*  6,  and  the  Otdinory  tossy  grant  it 

to  sndi  person  as  he  ifaall  tkink  fit.  The  petaon  tfeleotod^ 
whefo  die  infkitt  k  under  the  nge  of  seveo^  or  makea  no  cfaoioe 
of  a  gn«diaii(0  to  take  adnnnistration,  iB  eommonly  the  next 
of  Ion  to  the  infant  if  there  be  no  objeetiois  to  Uinu  When 
die  inftftt  is  above  ^evexk,  and  nonnaAtea  a  guardian  Ibr  tkM 
purpose,  he  is  usually  admitted  to  adndDistnrtioa;  but  the 
Court  is  not  bound  by  the  choice  of  Ae  min<nv  nor  by  the 
dsdms  of  tlie  infant's  nert  of  kin^  or  parents^  or  of  hia  guard* 
iaas^  wheth^  at  law  or  by  tlie  appcmtnieni  of  the  Court  of 
Chaocdty ;  and  may  do  what  die  cireamatttnoea  of  eacb  case 
seen  to  Inquire.  Thus,  admiaistratioii  has  been  given  to  cie* 
diton  of  the  intestaate^  wliere  the  estate  was  iaadBbienit  to  pay 
Us  ddbts;  it  has  been  withheld  fiiDUtnear  relatives  who  weie 
very  pocx",  orof  very  odtaaced  age,  or  would  not  gira  pn^Mf 
ascontf  for  tlie  distribatioa  of  the  effBCta;  it  iaabeen  giv6D^ 
byasewgraftt,  during  the  aabori^  of  the  infimt^  and  the  m* 
ctptKiiif  of  tho  fiiai  adttonisteatm:,  who  hod  loet  her  senses 
snee  h^  sfpent«ient(il). 

(hy  Sse  Williams tfnfixMnioni    WeH  r.  WUOf^  d  t^Mffl&n.  979$ 

(f)  See  p.  74,  iupra.  cited  in  WeH  v.  WiUlf;  Bex  t. 

{k}  CJiftH^#  etm^  SWnan,  Bsit$9t»rthy  1  Barasrd.  9fd,  4£ai ; 

S6»;  Briers r.eMdarS,  Hd),2d0;  S.  C.  l*itigi^  li»;  2  Siia.  99i; 

Tkcmas   y.   Butler^    Ventr.  219;  Appldy  v.  ApphMjf^  1  Csb.  tem^ 
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It  has  aLso  been  the  practice  to  grant  administnition  AtroKk  Whereez^cutor 

4«        •    A  /•v  *■  "n  infant. 

mmcre  mtate  of  an  infant  executor  (/). 

An  infimt  may  be  i^pointed  executor,  however  yoimg  he  Bxecotoreai. 
may  be,  and  fonneriy  he  was  capable  of  performing  the  duties 
of  die  office  at  the  age  of  seventeen ;  and  the  administration 
granted  daremie  wimort  €ttate,  where  he  was  sole  executor, 
ceased  when  he  readied  that  age.  But  now,  by  stat^  38 
Greo.  3,  c.  87  (m),  if  an  infant  be  appmnrted  mAe  executor,  ad- 
ministration with  the  will  annexed  shall  be  granted  to  his 
guaxdiaiH  or  to  soch  other  person  as  the  Spiritual  Court  shaU 
think  fit,  daring  the  infancy ;  and  jnobate  is  not  to  be  granted 
to  the  in&nt  till  he  attune  twenty-one;  and  (n)  the  adminis- 
tmtor  80  nppcbat^  is  to  have  the  same  powers  as  an  admi- 
nistntor  appointed  to  act  during  the  infimcy  of  the  next  of 


If  die  infimt  be  named  exeeiitor  aloi^  with  others^  no  ad- 
nuniatcBtor  is  appointed;  for  the  executofs  who  are  of  fnU 
age  may  execute  the  will  (a). 

Thus  an  mfimt  cannot  in  any  case  act  as  executor. 

There  seems  to  be  no  diffisience  since  the  stat  88  (Jeo.  3^ 
between  adminiwtaution  during  the  nnnority  of  the  neoct  of 
ksL  and  dorincc  the  uiiioriiy  of  the  executor* 

idiurtB,  it  detenmnflB  uix»  the  oo«ig  of  i«e  of  »y  oae  <^ '^  "^^ 
them  {py>    If  there  be  several  infimt  executars,  he  who  first 
attains  the  age  of  twenty-one  may  prove  the  will  and  act  (f  ^ 
But  if  administration  has  been  granted  during  the  mineiii^of 


Lee,135;  Hugh€ir.Bkardif2CBB.  (a)  Sect.  7. 

tonpi.  Leo,  643;  In  the  goo^  of  (o)  P^  ami  Qmeai§mfs  ssm, 

Ap^  1  Hsgg.  381;   JEfiwws  v.  cited  Brownl.  46;  Fotewim  r.  IH- 

Asw>#,  Baraaid.  C»k  Ga.  23.  «am^lMo4.4?. 

(/)  See  Wtmsms  oa  Exscn&on^  (p)  Bac.  Abr.  £zs6at0n,.(B.3>. 

16fl^  373,  Sid  sd.  (f)  4Bun^  £.  Lw  889^  3B4,  8th 

(m)  Sect.  6.  ed. 
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several  infimtsy  it  is  not  detennined  by  ihe  death  of  one  of 
them  under  age  (r). 
Effect  of  cover-       ^^  ^  1^1^  ^4  ^^  if  it  be  a  woman  infant  who  is  n^ade 
^^'  executrix^  and  if  her  husband  be  of  age  and  assent,  it  is  as  if 

she  were  of  age,  and  her  husband  shall  have  execution  of  the 
will  («)*    It  is  doubtful,  whether,  if  administration  be  com- 
mitted during  the  minority  of  an  executrix,  it  ceases  on  her 
taking  husband  of  full  age(^). 
Effect  of  in.  Upon  the  determination  («)  of  an  administration  durante 

fant's  attaining  p^^gi^g  estate,  a  suit  which  had  been  commenced  by  the  ad- 

miyonty ;  '  -^ 

—on  snit  in       ministrator  may  be  added  to  and  continued  by  supplemental 

bin  For  in  these  cases  there  is  no  change  of  interest 
which  can  affect  the  questions  between  the  parties,  but  only 
a  change  Qf  the  person  in  whose  name  the  suit  must  be.prose- 
cuted;  and  if  there  has  been  no  decree,  the  suit  may  proceed 
lifter  the  supplemental  bill  has  been  filed,  in  the  same  inanner 
fka  if  the  original  plaintiff  had  continued  such,  except  that  the 
defendants  must  answer  the  supplemental  bill^  and  either  ad- 
mit or  put  in  issue  tiie  title  of  the  new  plaintiff  But  if  a 
decree  has  been  obtained  before  the  event  on  which  such  a 
supplemental  bill  becomes  necessary,  though  the  decree  be 
only  a  decree  nm,  there  must  be  a  decree  on  the  supple- 
mental bill,  declaring  that  the  plaintiff  in  that  bill  is  entitied 

to  stand  in  the  place  of  the  plaintiff  in  the  ori^nal  I»ll,  and  to 
have  the  benefit  of  the  proceedings  upon  it,  and  to  prosecute 
the  decree,  and  take  the  steps  necessary  to  render  it  ef^ 
fectual(y). 

If  an  administrator  durante  mnore  eetate  of  an  executor 


On  action  at 
law. 


(r)  Jones  v.  Strafford^  3  P.  W.        («)  Lord  Bedesd.  64,  4th  ed. ; 

89.  Jtmes  ▼.  Bauett^  Free.  Ch.  174; 

(«)  Wentw.  Off.  £x.  c.  18,  p.  Cote  ▼.  Moc^,  1  Veni.24;  SlM$ 

892 ;  ToUer,  31.  ▼.  Lei^  I  Cox,  133. 

(<)  See  Williams  on  Execntors,        (y)  Brown  ▼.  Jfaitm,  3  Atk> 

M  supra,  218. 
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briags  on  action  and  recovers^  and  then  his  time  determines, 

the  executor  may  have  scire  facias  upon  that  judgment 

If  such  administrator  obtuns  judgment,  he  may  bring  scire 

facias  against  the  bail,  and  they  cannot  object  that  the  infant 
has  come  of  age;  for  the  recognisance  is  to  the  administrator 

Umself  by  name  {z). 

IS  a  man  obtains  judgment  against  an  administrator  du- 
ranle  S^c,  and  afterwards  the  executor  or  administrator  comes 
of  age,  a  scire  facias  lies  against  him  upon  the  judg- 
ment (a). 

An  administrator  durante  Sfc,  may  do  all  acts  which  are  Powen  of  ad- 
incumbent  on  an  executor,  and  which  are  for  the  advantage  durmUe  mmare 
of  the  infant  and  the  estate  of  the  deceased  (&),  and  he  may 
retiun  for  his  own  debt  (c).  But  he  cannot  do  anything  to 
the  prejudice  of  the  infant ;  and,  therefore,  he  cannot  sell  the 
goods  of  the  deceased  any  farther  than  they  are  necessary  for 
payment  of  debts,  nor  can  he  otherwise  sell  a  term  for  years 
during  the  minority  of  the  infant  {d). 

If  an  administrator  durante  Sfc.  brings  an  action,  he  must  How  infant 
aver  in  his  declaration  that  the  infant  is  within  the  age  of  pieadingi  in 
twenty-one  years  {e) :  but  where  he  omits  to  do  so,  the  de-  ^^^du^ 
fendant  must  take  advantage  of  the  omission  by  way  of  plea  J^J  "wiwrt 
or  demurrer,  and  cannot  object  to  it  after  he  has  joined  issue 
with  the  plaintiff  on  another  point,  which  admits  the  continu- 
ance of  his  authority  (^).     So,  a  general  averment  that  the 
infant  is  *'  under  age,"  without  saying  under  what  age,  has 

(s)  Bac.    Abr.    tit.    Executors  with  some  limitation,  ad  opus  et 

(B.  1)  3.  usum  of  the  infant  only;  6  Rep. 

(a)  Sparkes  v.  CroJU^  1  Lord  67  b.* ;  Bac.  Abr.  Leases  (L  7) ; 

Baym.  266.  Touchstone,  490 ;  Wentw.  Off.  Ex. 

(h)  BacAbr.  £zecatora(B.l)  2.  393, 14th  ed. 

(e)  Roshilfy   v.  Qodolphif^   T.  (0)  Piggoes  Case,  5  Rep.  29  a. ; 

Raym.  483 ;  Com.  Dig.  Adminis-  WaUhaa  v.  Aldrieh,  Cro.  Jac.  590; 

tr8tion(F.)  Slater  r.Mt^,  6  y[od.QM;3B  Geo. 

(J)  BacAbr.  Executors  (B.  1 )  2.  3,  c.  87,  s.  16. 

It  seema  that  administration  du"  (g)  Bac.  Abr.  Executors  (B.  1) 

rtmie  minors  aUOe,  may  be  granted  3. 
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— and  actions 
against  him. 


His  duties  when 
the  infant 
comes  of  ai^e ; 
how  the  infant 
can  make  him 
account. 


been  held  sufficient  after  verdict*  and  to  be  cured  by  pleading 
over.  And  at  this  day,  it  should  seem  that  an  objection  to 
such  an  averment  could  only  be  sustained,  if  at  all,  on  spedal 
demurrer  (A). 

But  if  an  action  be  brought  agidnst  such  an  administrator, 
the  plaintiff  in  his  declaration  need  not  aver  that  the  infant 
is  still  under  age ;  for  this  is  a  matter  more  properly  within 
the  conusance  of  the  defendant,  and  if  his  power  be  deter- 
mined, he  ought  to  shew  it  (t). 

It  seems  (though  the  authorities  are  not  quite  clear)  that 
such  a  suit  abates  by  the  infant's  coming  of  age,  pending  the 
action  (A). 

An  administrator  durante  8fc,  ought  to  pay  over  the  re- 
maining assets  to  the  infant  when  he  comes  of  age ;  and  if  he 
wastes  the  assets,  the  proper  way  for  the  infant  to  charge 
him  is  by  action  on  the  case  (/).  If  there  be  a  revocation 
and  new  grant  of  administration,  the  first  administrator  must 
account  to  the  second,  and  even  in  that  case  the  infimt  at  full 
age  may  compel  the  first  administrator  to  accoimt  over  again 
to  him  (m). 

But  he  cannot  be  called  to  account  except  by  the  infant  at 
full  age ;  and  if  he  is  brought  before  the  Court  without  the  lat- 
ter he  may  demur  for  that  cause  (ra).  It  seems  that  he  is  not 
chargeable  at  the  suit  of  a  creditor  af^r  the  infant  comes  of 
age;  but  the  creditor  must  sue  the  infant,  and  the  ini&nt  has 
his  remedy  over  (o). 


.  (A)  fVelli  V.  Somcy  Cro.  Car. 
240 ;  Owm  t.  Boldeny  2  Sid.  60 ; 
Beat  y.  Simpson^  1  Lord  Baym, 
408  ;  Williams  on  Executors,  p. 
883,  3rd  ed. 

(t)  Carver  v.  Haselriffy  Hob.  251 ; 

WaUhaU  T.  AldruA,  Cro.  Jac.  590 ; 

Croft   V.    Walbankey    Yelv.  128; 

Bwl  V.  Simpton^  1  Lord  Raym. 

409,  by  Powell,  J. 


{k)  Williams  on  Executors,  p. 
383. 

(/)  Bac.  Ahr.  Executors  (B.  I) 
2. 

(m)  Roll.  Abr.  Executors  (M.) 
pi.  3. 

(»)  Per  Lord  Hardwicke,  in 
Fofhtffy  V.  Paiey  3  Atk.  603. 

(o)  Bac.  Abr.  Executon  (&  1) 
2. 
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Although  an  administrator  of  an  executor  is  not  adminis-  Repretentatioii. 
trator  to  the  first  testator,  jet  the  administrator  durante  tfc, 
if  the  executor  of  an  executor  {p),  is  loco  exectUaris,  and  the 
representative  of  the  first  testator  (9). 

(p)  Anon.  Freem.  288.  6,  ch.  3,  8.  3;  Bac.  Abr.  tit.  Exe- 

{q)  See  this  subject  fiiUy  treated,    cutors ;  Burn,  £.  L.  tit  WxWb. 
WUliams  on  Executors,  Part  1,  B. 
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W  HEBE  there  is  a  guardian  or  trustee  for  an  infant^  and 
no  suit  is  pending,  the  latter  ought  to  be  put  in  possession  of 
his  property,  and  to  have  an  account  of  the  management  ren- 
dered to  him,  when  he  comes  of  age.  At  that  period,  he  can 
maintain  an  action  of  account  at  common  law ;  but  the  more 
convenient  way  of  obtaining  an  account  is  by  bill  in  equity, 
which  may  be  filed  even  during  the  infency  (a). 

When  a  ward  of  Court  comes  of  age,  he  will  be  put  in 
possession  of  his  property  on  presenting  a  petition,  stating  the 
fact,  and  properly  verified. 

Receivers  are  always  expected  to  pass  their  accounts  regu- 
larly ;  and  guardians  of  the  person  and  estate,  appointed  with- 
out suit,  may  be  made  to  account  by  enforcing  their  recogni- 
sances (c). 

The  common  rules  as  to  taking  the  accounts  of  trustees  and 
executors,  are  applicable  to  ihe  case  of  guardians. 

When,  however,  an  allowance  has  been  ordered  by  the 
Court  for  the  maintenance  of  an  infant,  tiie  guardian  is  so  far 
confided  in,  that  he  is  not  bound  to  account  specifically  for 
that  allowance  ((/).  But  if  a  fraud  is  practised  on  the  Court, 
as  if  a  guardian,  getting  £100  a  year,  maintains  ihe  infant  at 
the  rate  of  £20  a  year,  the  Court  will  check  any  such  abuse 


(a)  See  Gttffe  v.  BuHeley,  Ridg. 
Rep.  t.  Hardw.  279. 

(b)  Seetii/ra. 


(c)  Stq>ru,  lOe. 

(d)  itfoorv.Xoef,  Appendix  ni. 
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by  making  an  order  on  the  guardian  to  account  before  the 
Master  for  the  application  of  the  maintenance  money. 

In  the  case  of  the  Earl  of  Pomfrei  v.  Lord  Windsor  (A  RoccWcr'g  ac- 

counti  eia- 

liord  Hardwicke  said,  *^  There  are  several  things  this  Court  mined  on  appii- 

may  do  ex  officio  for  infants.     The  Court  often  gives  extra-  stranger. 

judicial  directions  for  an  infant,  and  hears  a  person  as  amicus 

curia*    I  remember  in  Lord  Macclesfield's  time,  in  the  case  of 

the  late  Lord  Dudley,  on  ihe  mismanagement  of  his  estate,  a 

stranger  came  and  complained  of  the  guardian,  and  abuse  of 

the  infant's  estate ;  upon  this  application,  and  his  undertaking 

to  pay  the  costs,  the  Court  directed  the  Master  to  examine 

the  recdver's  accounts  to  see  whether  the  infant  was  wronged 

or  not." 

A  guardian  having  brought  an  action  against  his  ward  for  Gnafdian  not 
board  &c  before  he  had  passed  his  accounts  in  the  Court  of  at  law  before 
Chancery,  an  injunction  to  stay  proceedings  at  law  was  ^^^^ 
granted,  and  was  continued  till  the  hearing;  and  Lord  Hard-- 
wicke  observed  that,  in  taking  the  accotmt,  the  Court  would 
allow  the  guardian  according  to  the  maintenance  allotted  for 
the  infant,  which  a  jury  would  have  no  regard  to(^). 

Li  equity  the  party  requiring  the  account  may  have  a  dis- 
covery of  books,  papers,  &c.,  and  the  party's  oath,  for  the 
more  easy  taking  the  account ;  which  cannot  be  so  well  done 
at  law  (A). 

The  accounting  parties  cannot  obtain  an  acquittance  and  Accounting 

t«     1  •        •  ■  •  partiea  not  dia* 

discharge  by  paying  into  Court  the  funds  to  which  the  infant  charged  bypay. 
is  entitled,  until  the  Master  has  taken  the  accounts,  and  made  report, 
his  report  (t). 

Where(A)  aperson,  on  attaining  his  full  age,  filed  abill  for  Reod^erbaTing 

accounted  to 

an  account  against  his  guardians  or  trustees,  and  also  against  gnardiana,  need 
a  man  who  had  acted  as  receiver  or  manager  under  them,  and  SjObja. 

(e)  2  Yes.  484.  (t)  Bmeraft  v.  Bieh,  1  Bro.  C.  C. 

(g)  Afum.^  3  Atk.  618.  66,  and  note. 
(A)  See  Ridg.  Rep.  t.  Hardw.        {h)  dantrvn^s  case^  Free.  Ch. 

278.  536,  (Trin.  Term,  1720) . 
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had  passed  his  accounts  before  them ;  the  receiver  pleaded  the 
accounts  themselves,  and  the  plea  was  held  to  be  good  as  to 
him ;  for  the  guardians  or  trustees  had  suffident  authority  to 
employ  the  manager,  and  therefore  to  allow  his  accounts,  and 
the  remedy  of  the  infant  was  only  against  the  guardians  or 
trustees  themselves. 
GoardiaiiB  are         Gruardians  are  allowed  for  all  proper  outgoings — as,  where 

sUowed  all  pro* 

per  outgoings,    money  is  expended  in  the  repair  of  a  bridge,  which  the  infimt 

is  bound  by  tenure  to  repair  (/). 
Receiver  not  to       A  receiver  will  not  be  allowed  to  charro  for  any  extra 

onarge  for  ^  ^  o  ^ 

trouble  taken      trouble  which  he  has  taken  without  the  order  of  the  Court  (m). 

without  order. 

R«eiT«'.  «,:  A  receiver's  aooounte  which  had  been  paned,  were  oidered 
paM^  re-  ^  *^  ^  reviewed  from  the  commencement,  on  the  application  of 
^H^-     a  late  ward  of  Courts  who  had  attained  his  fuU  age,  stating 

some  errors  in  the  accounts  already  passed  (n). 

Protection  to         In  Settling  aocounts  out  of  Court,  the  protection  to  infants 

accounts,  while   is  Continued  after  they  have  attained  twenty-one;,  xmtil  they 

of  gnardiw!!^^   have  acquired  all  the  information  which  might  have  been  had 

^'  in  adult  years  {o) ;  and  accounts  settled  and  releases  given 

under  the  influence  of  those  relations  which  exist  between 

guardian  and  ward,  or  upon  imperfect  information,  will  not  be 

allowed  to  stand  {p),  although  where  a  considerable  time  has 

Reliefrettricted  elapsed  before  comphdnt  is  made,  the  party  complaining  will 

jJiStSS;.      be  restricted  to  sureharging  and  falsifying  as  to  the  enon, 

charged  {q). 
Liabilities  of  Where  an  infant's  land  has  been  let  under  the  authority  of 

receirer  and  his 

surety.  the  Court,  and  recognisances  given  for  the  payment  of  the 

rent,  if  any  rent  is  lost  by  the  neglect  of  the  receiver,  he  must 
make  it  good  to  the  estate,  and  the  surety  ought  only  to  pay 

(I)  See  Rex  r.  SvUcUy  suproy  p.  (p)  Stectdman  v.  PaUingy  3  Atk. 

40.  422;  Walker r.S^m(md8yt^S^fvoE!L 

(m)  JSe  OniMft^,  1  Ba.  &  Be.  189.  1;  Wedderbumy.  WeddeHmmyA 

(»)   WUdridge  v.  M^Kane,    2  M.  &  C.  41 ;  S.  C.  2  Keen,  422 ;  see 

Moll.  546 ;  see  M^Can  v.  (TFerraU,  p.  749. 

1  West  Rep.  D.  P.  ^93.  (q)  BrowneU  v.  Brownelly  2  Bro. 

(o)  3  Swanst.  69 ;  wpra,  Ch.  23.  C.  C.  62. 
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what,  the  receiver  did  not  get  from  the  tenant,  and  could  not 
have  got,  even  if  he  had  used  due  diligence  (r). 

It  has  been  held  in  Ireland,  that  a  recognisance  by  a  Guardian's  re- 

,.        .        1  «  •    /.  1  .  cogniaance  not 

guardian  in  the  matter  of  an  innmt,  does  not  constitute  a  a  debt  to  the 
debt  to  the  crown,  so  as  to  be  recoverable  by  crown  process, 
which  issues  only  for  public  debts  («)• 

It  seems  that  a  guardian  is  privil^ed  from  arrest  while  Ghiardian  pri- 
coming  to  town,  imder  a  Master's  order,  to  pass  accounts  in  an  rendering  ac- 
infant  suit  {t).  '^^' 

A  stranger  who  enters  upon  an  infant's  land,  is  called 
guardian  de  son  tart,  and  may  be  compelled  to  account  (u). 

(r)  In  re  SherretU,  2  Hogan,  {t)  In  re  Odells,  2  Molloy,  625. 

192.  (fi)  See  more  as  to  accounts,  M*- 

(s)  Ex  parte  Usher,  1  Ba.  &  Be.  pra,  pages  32,  38,  39,  40,  44,  64, 

199.    It  is  not  stated  in  what  form  106, 117. 
the  recognisance  was  taken. 
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ACTIONS   AT   LAW   ON   BEHALF   OF   INFANTS. 

Prooen.  VV  HEBE  an  infant  becomes  plaintiff  in  an  action  at  law  {a), 

the  process  is  sued  out  in  the  name  of  the  infant.  But  an  in- 
fant cannot  prosecute  an  action  in  person,  and  some  person  of 
full  age  must  conduct  it  for  him. 

InCuit  toes  by        By  analogy  to  the  provisions  of  stat.  West  1  (3  Ed.  1), 

c  48,  which  gives  an  infant  the  right  to  sue  by  hisprochein 

Origin  of  the      amy  against  his  guardian  in  chivalry,  who  shall  have  aliened 

any  portion  of  the  inheritance  of  the  infant  (&), — and  of  stat. 
West.  2  (13  Ed.  1),  c.  15,  by  which,  in  every  case  in  which 
persons  within  age  may  sue,  it  is  ordained,  that  if  they  be 
eloigned,  so  that  ihey  cannot  sue  personally,  (which  in  those 
unquiet  times  might  frequently  happen^,  their  next  friends 

-"-Appointed  by  shall  be  admitted  to  sue  for  them :  the  Court,  in  all  cases 

the  Court. 

where  a  party  cannot  sue  for  himself,  appoints  (either  before 

or  after  the  suing  out  of  process)  ^prochein  amy  as  its  officer 

to  conduct  the  suit  for  him,  and  to  look  afler  his  interests, 

Inflmt*!  ooncnr-  and  no  appointment  or  subsequent  confirmation  by  the  party 

rence  not  reqni-   .  .  , 

rite.  IS  requisite,  whether  he  be  an  infant  of 'the  tenderest  age,  or 

of  years  of  discretion ;  nor  does  it  signify  at  all,  whether  he  is 
cognizant  of  the  proceedings  or  not,  or  whether  he  is  in  this 
country  or  abroad;  and  he  cannot  disavow  the  action.  The 
judgment  in  the  action  is  binding  on  the  infant,  and  he 
cannot,  on  attsdning  his  age,  commence  fresh  proceedings  on 

Or  infant  may    the  same  causc  of  action  (c).     Or  the  infant  may  sue  by 

■neby  goard- 


lan. 


(a)  See  2  Saimd.  117,  f.  note  (1 ),        (b)  Supra,  p.  13. 
6th  ed. ;  and  2  Archbold's  Practice,        (c)  Marfan  v.  TTkome^  7  Mee.  & 
880,  7th  ed.  (Chitty).  W.  400. 
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guardian  (the  ancient  mode  (d)  by  the  common  law,  before 
Stat  West.  1),  who,  it  is  said,  does  require  some  warrant  or 
authority  on  behalf  of  the  infimt  [e);  and  the  effect  lipon  the 
infant's  interest  is  the  same  (^).  The  guardian,  like  the  pro- 
ehein  anqf,  must  be  appointed  by  the  Court,  before  the  phun* 
tiff  can  proceed  in  the  action,  and  no  legal  right  of  parentage 
or  of  guardianship  will  enable  any  one  to  act  for  the  infimt 
without  such  appointment  (A)* 

A  special  admission  of  prochem  amy  or  guardian  to  prose-  What  authority 
cute  or  defend  for  an  infant,  gives  no  authority  to  prosecute  adiiiiHion. 
or  defend  in  any  but  the  particular  action  or  actions  speci- 
fied (t> 

An  infimt  ought  not  to  sue  by  attorney,  and  if  he  does,  his  liifiaitmiirt  not 
infimcy  may  be  pleaded  in  abatement  (A). 

(J)  Hargr.  Co.  Litt.  135.  b.,  n.    the  admission)  to  your  declaration,  Praetloe  as  to 

(1).  before  you  deliver  it.  *^  ypolnt- 

nient  of  ^ro« 
(e)  F.  N.  B.  27  ( J.) »  2  li^-  ^1  •        If  the  proekem  m^,  or  guardian,  ehtin  amy  or 

Iff)  Cro.  Car.  86, 161.  and  in&nt,  cannot  attend,  write  gnwrdian. 

(A)  The  practice  as  to  the  ap-  out  a  petition  to  be  signed  by  the 

pointment    of  prochein   amyj    or  infant,  praying  to  be  admitted  to 

guardian,  is  stated  as  follows,  in  prosecute,&c.,byA.B. ;  andatthe 

Archbold's  Practice,  tUn  supra*  foot  of  it  write  a  consent,  to  be 

Let  the  person  intended  as  pro-  signed  by  the  prochein  oatf,  &c. ; 
ehein  amy^  or  guardian  (being  some  and  lastly,  make  an  affidavit  of 
friend  of  the  infant,  who  is  willing  the  signing  of  the  petition  and  con- 
to  prosecute  the  action  for  him),  gent  on  plain  paper.  Let  these  be 
attend  with  the  infant  before  a  presented  to  the  judge  at  chambers, 
judge  at  chambers,  who  will  grant  who  will  thereupon  grant  his  fiat 
his  fiat  for  one  of  the  Masters  to  (or,  in  the  Common  Pleas,  the  ad- 
draw  up  the  rule,  or  in  the  Common  mission),  and  you  proceed  to  draw 
Fleas  he  will  at  once  grant  the  ad-  ^p  the  rule,  &c.,  as  is  above  di- 
mission.    In  the  Court  of  Queen's  rected. 

Bench,  and  Exchequer,  draw  up  (,)  New  Rules,  H.  T.,  2  W.  4, 

the  rule  with  one  of  the  Masters  r,  2  *  see  Stra.  905. 

(or  in  the  Common  Pleas  take  the  ^^j  j^  jVawirt  v.  IVemaine,  2 

admission  to  the  Master^s  office,  gaund.  212,  it  was  resolved,  that 

and  get  it  entered  on  the  remem-  there  was  an  exception  in  the  case 

brance  roU,  and  leave  the  admis-  ^f  ^n  inflant  executor  suing  along 

flion  there).    Annex  a  copy  of  the  ^j^h  his  co-executors, 
rule  (or,  in  the  Common  Pleas,  of 
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Liability  of  The  piochein  amy  or  guardian,  who  appears  to  be  such 

fwcoiite.  upon  the  record,  is  primd  facie  liable  to  the  payment  of  coetaiy 

as  well  to  the  plaintiff's  attorney  as  to  the  defendant,  thou^ 

he  did  not  interfere  in  the  action,  and  was  not  interested  in 

Defendant  en.    the  event  (/)•     The  defendant  is  therefore  interested  in  his 

titled  to  know  ii.       •  i^  tj 

his  Fesidence.     solvency,  and  may,  by  application  to  the  Court  or  to  a  Judge 

at  chambers,  obtain  notice  of  his  residence  (m). 
Defendant  in  In  ejectment,  if  the  lessor  of  the  plaintiff  be  not  a  real  and 

ejectment  en-  ,  i      i« 

titled  to  have  a   Substantial  person,  the  defendant  after  pleading  may  move  to 
p^tiff.  stay  proceedings  till  the  lessor  of  the  plaintiff  finds  some  per- 

son to  be  security  for  costs  by  the  appointment  of  a  guardian, 
or  of  a  real  plaintiff  (n). 
So  in  other  ac-       ^  Other  actions,  also,  attempts  have  been  made  on  tiie  part 
tions,  aemb  e.     ^£  ^j^^  defendant  to  compel  the  prochein  amy  or  guardian  to 

^ve  security  for  costs.     The  practice  has  not  been  uniform 
on  this  subject 

In  the  case  of  Yarworth  v.  Mitchel,  where  the  prochein  amy 
was  the  infant's  father,  tiie  Court  refused  to  make  the  plaintiff 
give  security  for  costs,  though  the  father  was  sworn  to  be  in- 
solvent (o) ;  while  in  Marm  v.  Berthen  (p),  where  the  guardian 
was  not  said  to  be  related  to  the  infant,  and  was  sworn  to  be 
insolvent,  the  Court  did  require  such  security. 

The  latest  reported  case  on  this  subject  is  that  of  fFaUan 
V.  Fraser  (q),  where  tiie  plaintiff  was  an  infant,  suing  by  his 
next  friend,  and  (upon  affidavit  that  the  prochein  amy  was  at 
the  time  of  his  appointment,  and  still  was,  an  uncertificated 
bankrupt)  a  rule  was  obtidned  calling  on  the  plaintiff  to  shew 
cause  why  all  proceedings  should  not  be  stayed  till  the  pro* 
chein  amy  should  give  security  for  costs,  or  another  prochem 

(I)  Marnell  v.  Picltmare,  2  Esp.  Percivallf  Barnes^  183 ;  Anon.,  1 

473*    But  he  may  shew,  if  he  can,  Coop.  128 ;  BoberU  ▼•  Roberts^  6 

that  there  was  a  special  agreement,  Dowl.  566. 
or  that  deceit  has  been  practised.  (o)  2  D.  &  R.  423. 

(m)  Tomlin  v.  Brookes,  1  Wils.        (p)  4  Moo.  &  P.  215.  . 
246.  (q)  0  Dowl.  741. 

(fi)  See  Thrustoui  d.  Dunham  v. 
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amg  be  i^pointed  Parke,  B.,  remarked  that  Yetnocrih  v. 
Mibckd  18  cited  in  the  case  of  Marni  v.  JBerthen,  and  muat  be 
oonaidered  as  overruled  by  it;  and  bis  Lordship  proceeded — 
^  It  is  entirely  in  the  discretion  of  the  Court  to  appoint  a 
proper  person  to  be  prochem  amy.  The  object  is  to  protect 
the  lights  of  the  infimt,  and  I  by  no  means  wish  to  lay  down, 
as  a  general  rule,  that  it  is  any  objection  to  a  prochan  amy 
that  he  is  poor,  but  in  this  case  there  has  been  a  sort  of  impo- 
sition practised  on  the  Court  in  procuring  the  appointment  of 
an  improper  person.  The  &ther  is  the  person  who  is  natu- 
rally entitled  to  take  care  of  the  infant,  but  instead  of  him,  a 
person  is  brought  forward  who  is  incapable  of  holding  any 
property  whatever.  If  that  fact  had  been  represented  to  the 
Court,  they  would  not  have  made  the  appointment.  It  is 
highly  improper  that  such  a  person  should  be  appointed,  as  all 
the  property  which  he  may  obtain  would  belong  to  his  assig- 
nees.    The  rule  must  be  absolute." 

It  is  laid  down  that  the  prochem  amy  or  guardian  ought  to  How  the  pro- 
be a  responsible  person  (r);  and  where  the  contrary  was  the  be  remored.  *^ 
case,  it  is  stated  that  a  judge  at  chambers  made  an  order  for 
the  appointment  of  a  respondble  person  in  his  stead  («).  Or 
he  may  be  removed  upon  cause  shewn,  at  the  instance  of  the 
infant  himself,  by  an  order  of  the  Court  of  Chancery  (^),  or 
of  the  Court  which  appointed  him. 

In  the  commencement  of  the  declaration,  it  is  stated,  that  Formof  declar- 
the  plfdntiff  is  an  infiint,  and  that  he  sues  by  A.  B.,  who  is 
admitted  by  the  Court  to  prosecute  for  him  as  his  next 
friend,  &c  If  it  be  not  stated,  that  the  prochein  amy  or 
guardian  is  admitted  by  the  Court,  it  is  error  (u) ;  but  if  it  be 
so  stated  in  the  declaration,  the  want  of  an  entry  of  it  on  the 

(r)  See  lumer  v.  Tamer,  Sirs.  (<)  Davies  v.  LockeU,  4  Taunt. 

70B.  765. 

(#)  Anon,^  case  cited  2  Arch.  («)  Combers  v.  WatUm,  1  Lev. 

Pr.  890,  7th  ed.  224. 


356 


ACTIONS  AT  LAW   ON  BEHALF  OF  IKFAXTS. 


Prochein  amy 
cannot  be  wit- 
ness for  plain- 
tiff. 


roll  will  not  be  error  (or) ;  and  the  Court,  if  in  fact  there  be 

such  an  admission,  will  allow  it  to  be  entered  on  the  record  at 

Senrice.  any  time  (y).     The  dedaration  in  other  respects  is  the  same, 

and  is  deliyered  and  filed  as  in  ordinary  cases.  A  copy  of 
the  rule  of  admission  is  delivered  with  it,  for  until  the  rule  be 
served,  the  defendant  is  not  compellable  to  plead  (z).  If  the 
prochein  amy  or  guardian  is  changed  pending  an  action,  the 
fact  ought  to  be  stated  by  an  entry  on  the  record  (a). 

The  guardian  or  prochein  amy  cannot  be  a  witness  for  the 
infant,  since  he  is  liable  for  the  costs  {b).  But  he  may  be  a 
witness  against  the  infant  (c). 

The  other  proceedings  in  an  infant's  action  are  the  same  as 
in  ordinary  cases. 

By  the  old  law,  indeed,  the  parol  sometimes  demurred  when 
the  plaintiff  was  an  infant^  but  this  is  now  abolished  (d). 

An  infant  cannot  sue  as  an  informer  on  a  penal  statute,  ibr 
an  informer  must  exhibit  his  suit  in  person,  and  prosecute  it 
either  in  pei'son  or  by  attorney  (e). 

If  the  defendant  be  entitled  to  costs,  he  may  proceed  for 
them  by  attachment  agunst  the  prochein  amy  or  guardian  {y). 
It  seems  that  in  ejectment  he  may  proceed  in  the  same  man- 
ner against  the  infant  himself  (A);  and  in  other  actions,  where 
in  oStfactiraa  ^^  infant  having  sued  by  prochein  amy  has  been  taken  in  ex- 
V>^ '  ecution  for  non-payment  of  costs,  the  Court  has  declared  that 

his  arrest,  if  wrong,  was  to  be  treated  as  error,  and  has  re- 


Intukt  cannot 
sue  as  informer. 


Costs  of  infont 
plaintiff. 
Plrocheinamy 
liable. 

In  ejectment 
plaintiff  liable. 

Whether  liable 


(x)  4  Rep.  53  b. ;  1  Sid.  173. 

(jf)  Young  v.  Yottng^  Cro.  Car. 
86;  Hutt.  92 ;  S.  C.  1  Lev.  224. 

{g)  See  2  Saund.  117,  f.,  n.  (1), 
5th  ed. 

(a)  Davie8  v.  LackeU,  4  Taunt. 
765. 

(fi)  CluUerbui^Y.LordHmHng' 
tower f  Stra.  506 ;  Hopkina  v.  Nealy 
Ibid.  1026. 

(c)  James  v.  ffatfeUdy  Stra.  548. 


Ruled  eonira  at  Nisi  Prius  by  Ab- 
bott, J. ;  (hwUnff  v.  Efyy  2  Stark. 
N.  P.  C.  366. 

(d)  See  p.  360,  injra. 

(e)  See  2  Arch.  Pr.  ubi  suprom 
Ig)  /Slaughter  v.  Talboi,  Barnes, 

128. 

(A)  See  cases  cited  in  TkntOotH 
d.  Dunham  v.  Percivail^  Barnes, 
183. 
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fused  to  discharge  him  upon  motion  (t).     And  where  he  had 

sued  in  his  own  name,  concealing  his  infiincy  {k),  his  discharge 

has  been  refused.    But  in  one  of  the  cases  dted,  Bayley,  Bo 

expressed  a  doubt,  whether  an  infant  had  been  properly  taken 

in  execution  for  the  costs  of  a  nonsuit  {!)*    And  it  seems  that  Infimt  nung  by 

when  an  iniant  sues  hj  guardian,  he  cannot  be  attached  for  UaUeT^ 

non-payment  of  costs  (m). 

(t)  Gardiner  y.BoU,  Sin.  1217 ;  (/)  I>ow  y.  Clark,  2  Dowl.  902. 

Dow  y.  Clart,  1  Cr.  &  M.  860 ;  (m)  Ibid^  and  Grave  y.  Grave, 

S.  C.  2  DowL  302.  Cro.  El.  33 ;  Turner  y.  Tnmer,  1 

(k)  FkOi^  y.  JauOe,  13  East,  6.  Stra.  706;  S.  C.  2  P.  W.  296. 


not 
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Process. 

Where  infant 
not  held  to  bail. 


Outlawry. 


Infant  defends 
by  guardian. 


Proceedings, 
where  defend- 
ant does  not 
appear. 


ACrriONS   AT   LAW   AGAINST   INFANTS. 

XN  actions  at  law  the  process  against  an  iniknt  is  the  same 
as  in  ordinary  cases  (a).  An  infiint  should  not^  however^  be 
held  to  ball  in  any  case  where  the  plea  of  infancy  would  be  a 
legal  bar  to  the  action.  But  if  he  has  been  held  to  bail^  the 
Court  will  not  discharge  him  out  of  custody  upon  all^ation 
of  his  in&ncy,  for  his  infancy  cannot,  unless  pleaded,  exonerate 
him  from  the  debt,  and  it  cannot  be  certain  at  that  stage  of  the 
proceedings  whether  he  will  plead  it  {b)\ 

An  infant  may  be  outlawed,  if  he  is  above  the  age  of  twelve 

« 

years  (c). 

The  declaration  is  the  same,  and  is  filed  and  delivered  as  in 
ordmaiy  cases. 

Infants  ought  in  all  cases,  either  original  or  in  error,  to  ap- 
pear and  defend  by'guardian  (d),  who  is  appointed  in  the  same 
manner  as  the  guardian  or  prochein  amy  of  an  infant  plaintifi^, 
and  whose  admission,  if  special,  will  only  authorize  the  de- 
fence of  the  action  specified  in  it  (e). 

The  rule  or  order  for  the  admission  of  a  guardian  should  be 
obtained  before  plea,  and  a  copy  of  it  annexed  thereto  (y). 

A  conmion  appearance  cannot  be  entered  for  the  defendant 
by  the  plaintifi^  (A),  and,  therefore,  where  the  defendant  ne- 


(a)  See  2  Saund.  117,  f.,  n.  (1), 
212,  n.  (4),  5th  ed. ;  2  Arch.  Pr. 
882,  7th  edition. 

(&)  Madox  y.Edm,  1  Bos. &  P. 
480. 

(c)  Co.  Litt.  128.  a. ;  Dyer, 
104,  b. 


(d)  Ck>.  latt.  335.  b. ;  Stra.  783 ; 
7  Taunt.  488 ;  1  Moo.  250. 

(e)  See  p.  358,  wpra. 

iff)  See  2  Saund.  117,  f.,  n.  (1), 
5th  ed. 

(A)  iVimn  V.  Ouriis,  4  Dowl. 
729. 
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^ects  to  enter  an  appearanoe,  the  Court  or  a  Judge,  upon  ap- 
plication and  without  summons,  will  make  an  order,  that  un- 
less the  infant  aj9)ear  within  six  days  after  personal  service  of 
the  order,  the  plaintiff  may  assign  John  Doe  for  his  guardian, 
and  enter  a  common  appearance  for  the  defendant, — and  upon 
affidavit  of  the  service  of  this  order,  and  shewing  the  original, 
the  Judge  will  make  the  order  absolute.  An  admission  is 
then  drawn  up,  and  a  common  appearance  entered  as  in  ordi- 
nary cases  (i). 

An  infant  defendant  ought  not  to  appear  by  attorney  (A),      ^ofmt  must  not 

appeu*  by  it- 

If  an  attorney  has  imdertaken  to  appear  for  him,  he  must  torney. 
appear  for  him  by  guardian  (2) ;  and  if  the  infant  appears  by 
attorney,  the  Court  will  at  any  time  before  judgment  order 
the  appearance  to  be  set  aside  as  irr^ular,  and  the  defendant 
to  appear  by  guardian  (m).  But  six  days  before  making  an 
application  to  the  Court  for  this  purpose,  the  plaintiff  ought 
to  require  the  defendant  to  name  a  guardian  and  appear  by 
him{n). 

Where  an  infimt  defendant  has  appeared  by  attorney,  and  Appearance  by 
the  mistake  has  not  been  corrected,  it  is  error  (o) ;  and  if  seve-  error.  ^  ^ 
nl  defendants  appear  by  attorney,  and  one  ia  an  in&nt,  itia 
error,  and  as  the  judgment  is  entire,  it  shall  be  reversed 
against  all  (p).     But  it  has  been  held  {q),  that  the  defendant  Except  meject- 
oug^t  not  to  be  allowed  to  assign  this  error  in  ejectment,  for 
he  comes  in  of  his  own  accord,  and  prays  to  be  made  defend- 
ant, which  the  plaintiff  cannot  oppose;  and  although  an  infant 


ment. 


(0  2  Saund.  117,  f.,  n.  (1),  5th 
ed. ;  Shne  y.  AttooH,  Stra.  1076 ; 
JSOktpman  y.  Stevens,  2Wils.  50  b. 

(i)  OlwerY.TFoodruJe,7 T>owl. 
166. 

(/}  Strattony.BwffiSjSinAM; 
Power  T.  Jones,  Ibid.  445. 

(ot)  Hindmarsh  v.  Chandler,  7 
Taunt.  488 ;  S.  C.  1  Moo.  250 ; 
Poffei  Y.  Thompson,  3  Bing.  609 ; 
Beven  ▼.  Cheshire,  3  Dowl.  70. 


(n)  Shipman  v.  Stevens,  2  Wils. 
50  b. 

(y)  Bird  Y.  Pegg,  5  B.  &  Aid. 
418 ;  see  2  Saund.  212,  n.  (4),  5th 
ed.,  and  the  authorities  there  cited. 

(  p)  Bird  V.  Orms,  Cro.  Jac.  289 ; 
King  y.  Marborough,  Ibid.  803 ;  1 
Roll.  Abr.  776,  pi.  9;  Grell  y. 
Richards,  1  Lev.  294. 

{q)  Goodright  y.  Wright,  Stra. 
33. 
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defendant^  against  whom  judgment  has  been  ^ven^  may  assign 
for  error  that  he  appeared  by  attorney ;  yet  if  judgment  be 
given  in  fayour  of  an  infant  defendant,  the  plaintiff  shall  not 
avail  himself  of  the  infant's  appearance  by  attorney,  as  a 
ground  of  error  (r). 

Parol  demurrer.       Where  an  infant  heir  was  sued  on  a  specialty  of  his  ances- 
tor, it  was  the  rule,  until  the  passing  of  stat.  11  Greo.  4  &  1 

What  it  was.     WilL  4,  c.  47,  that  the  parol  demurred ;  that  is  to  say,  the 

heir  might  plead  that  he  was  an  infant,  and  that  he  ought  not 
to  answer  until  he  was  of  age  («)• 

The  principle.        The  reasons  upon  which  this  rule  was  founded,  were  ex- 

plaiued  by  Lord  Ellenborough,  C.  J.,  in  a  modem  case  {t). 

The  privilege  given  to  the  infant  heir  to  make  the  parol 
demur  till  he  was  of  full  age,  was  not  merely  on  account  of 
his  inability  to  defend  himself  by  reason  of  his  in&ncy,  but 
from  an  absolute  deficiency  of  funds  arising  out  of  the  nature 
of  the  feudal  tenure ;  for  during  the  subsistence  of  wardships, 
the  estate  of  the  heir  in  chivalry  was,  during  his  minority,  in 
the  hands  of  the  guardian  in  chivalry,  who  had  the  whole 
profits  of  it.  How  the  privil^e  came  to  be  extended  at 
common  law  to  other  heirs,  is  lost  in  antiquity.  It  is  eliough 
to  say,  that  it  is  an  anomaly  in  the  law,  and  confined  to 
heirs  (»).  So,  where  there  were  several  hdrs  at  common  law, 
and  one  an  infant,  the  parol  would  demur  as  to  all ;  because, 
as  all  were  to  contribute,  it  would  have  been  hard  that  the 
adults  should  plead,  and  have  judgment  and  execution  against 
them,  when  they  could  not  have  contribution  from  the  infant; 
and,  in  some  cases,  the  parol  demurred  even  against  the  in- 
fant (v). 

(r)  Bird  v.  Pegffy  5  B.  &  Aid.  485. 

418.  (ti)  See  Gilbert's  History  of  the 

(«)  Com.  Dig.  "  En&nt."  (D.),  Common  Pleas,  p.  6C  ;  Co.  Litt. 

3;    Pleader,  2,  (£.)  3.  Set.  Dec.  290.  a. 

268.  (v)    MariaPg  ea»e^  6  Rep.  3; 

(0  PUukett  y.  BeOy,  4  East,  see  2  Atk.  531. 
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The  parol  demoired  only  wbere  lands  in  fee  descended  ab- 
solutely to  an  in&nt  hdr,  and  not  where  he  took  as  special 
occapont,  nor  in  any  other  case  (v). 

But  now  by  stat  1  WHL  4,  c  47,  s.  10,  it  is  enacted,  that  Pirol  deorarrer 
ftom  and  after  the  passing  of  the  act,  where  any  action,  suit, 
or  other  proceeding  for  the  payment  of  debts,  or  any  other 
purpose,  shall  be  commenced  or  prosecuted  by  or  against  any 
in&nt  under  the  age  of  twenty-one  years,  either  alone  or 
together  with  any  other  person  or  persons,  the  parol  shall  not 
demur;  but  such  action,  suit,  or  other  proceeding  diall  be 

« 

prosecuted  and  carried  on  in  the  same  manner  and  as  effect- 
daily  as  any  action  or  suit  could  before  the  paenng  of  the  act 
be  carried  on  or  prosecuted  by  or  against  any  inftnt,  where, 
according  to  law,  the  parol  did  not  demur. 

The  guardian  of  an  infant  defendant  is  subject  to  the  same  corts  of  de- 
BiAHlity  for  oosta  as  the  prochein  amy  ot  ihe  goardkn  of«i  J^,,^^. 
infint  plaintiff  (x).     The  infant  himsdf  is  liable  for  costs,  and  Defendant  ma/ 
may  be  taken  in  execution  (y),  and  the  Court  of  Common  ^J^^^^" 
Pleas  has  declined  {z)  to  discharge  an  infant  defendant  in  an 
action  of  dander  brought  against  him  at  the  age  of  fifteen, 
from  execution  for  damages  and  costs,  although  the  Insolvent 
Court  had  reftised  to  relieve  him,  as  not  being  within  the  act 
then  in  force  (a). 

A  judgment  ragned  upon  a  warrant  of  attorney  has  the  Effect  of  jndg- 
same  force  with  a  judgment  obtuned  by  means  of  an  action  npon  wamnt 
which  has  been  resisted,  since  the  former  is  only  resorted  to      *    "^' 
in  order  to  shorten  the  process,  and  to  lessen  the  expense  of 
Uie  proceedings  {by    But  if  judgment  has  been  given  against 
an  infant  in  an  action  to  which  he  has  appeared  by  attorney, 
this  is,  as  has  been  already  stated,  error,  upon  which  the 

(v)  Chajdm  ▼.  CkapikhST.W.  029;  S.  C.  1  Soott,  504;  S. C.  I 

968.  Blng.  N.  C.  e&2. 

(x)  SuprOf  p.  366.  (a)  7  Greo.  4^  c.  67,  8. 11. 

(|r)  See  Oardmer  ▼.  HoUy  Stnu        (6)  See  Cooke  on  Insolvent^ 

1217*  c.  10»  2nd  ed. 

(t)  Defirtea  v.  DawU^  3  Dowl. 
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judgment  would  be  reversed :  for  the  same  reason  a  judgment 
signed  upon  a  warrant  of  attorney^  ^ven  by  an  infant,  is  liar 
ble  to  be  vacated ;  and  a  warrant  of  attorney  by  an  infant  to 
confess  judgment  is  absolutely  void,  and  the  Courts  cannot  in 
any  case  make  it  good,  though  there  appear  circumstances  of 
fraud  on  the  part  of  the  infant,  and  even  some  benefit  derived 
by  him  from  the  execution  of  the  instrument,  as  where  he 
had,  by  the  execution  of  it,  obtained  the  liberty  of  his  person, 
and  had  given  it  in  collusion  with  his  brother,  who  had 
joined  him  in  a  previous  warrant  of  attorney  (c).  And  where 
it  is  given  by  an  infant  jointly  with  an  adult,  the  judgment 
will  be  vacated  against  the  infant,  though  not  i^ainst  the 
adult  (^,  or  the  warrant  of  attorney  itself  will  be  set  aside  to 
the  same  extent  (e). 
Warrant  of  Although  an  infant  cannot  l^ally  give  a  warrant  of  at- 

aSdTinthour'  to™®y>  7^^  if  he  has  given  one,  and  seeks  to  set  it  aade,  he 
proof  of  in-       must  prove  his  infancy  distinctly. 

Where  a  man(y)  had  opened  a  shop»  and  carried  on  trade, 
holding  himself  out  as  a  person  of  full  age,  and  granted  a 
warrant  of  attorney,  the  Court  refused  to  set  it  aside  on  his 
own  affidavit,  that,  when  he  gave  it,  he  was  ''  an  in&nt  of  the 
age  of  twenty  years,  or  thereabouts,"  together  with  a  copy  of 
his  register  of  baptism. 

(c)  Siwndenon  v.  Marr^  1  H.     Chit.  Rep.  708  (n.);  but  see  the 
Bl.  75;  aeeStarkm  v.  Tomlins,  2     next  case. 

Bing.  476.  (e)  Ashlin  v.  Lan^ton,  4  M.  & 

(d)  McUeux  y.  Si.  AMn^  2  Sir  -  Scott,  719. 

W.  Bl.  1133.    Contra  as  to  the        (jf)  Weaver  v.  Stakes^  1  M.  & 
latter  point,    Wood  v.  Heath,  1     W.  203. 
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SECTION  L 

Infant  mes  by  next  Friend. 

i\.N  infant  (a)  is  incapable  by  himself  of  exhibiting  a  bill,  as  infknt  nut  by 
well  on  account  of  his  supposed  want  of  discretion,  as  his  in- 
ability to  bind  himself^  and  to  make  himself  liable  to  the  costs 
of  the  suit  Yet  it  is  frequently  requisite,  injustice  both  to 
the  infant  and  to  others,  that  his  rights  should  be  ascertained 
and  enforced  without  waiting  till  he  comes  of  age  (ft).  There 
is,  for  instance,  no  regular  mode  of  calling  an  executor  to  ac- 
coimt  for  an  infant's  property  in  his  hands  but  by  bill ;  and 
no  other  proceeding  can  exonerate  the  executor  or  bind  the 
infant  (c) ;  and  though  there  may  be  no  cause  for  litigation, 
it  is  frequentiy  desirable  to  obtain  for  an  infant  the  general 
protection  and  superintendence  of  the  Court  of  Chancery. 
When,  therefore,  an  infant  claims  a  right,  or  suffers  an  in- 
juiy,  on  account  of  which  it  is  necessary  to  resort  to  the 
extraordinary  jurisdiction  of  the  Court  of  Chancery,  or  when 
it  is  desired  that  he  should  become  a  ward  of  the  Court,  his 
nearest  relative  is  supposed  to  be  the  person  who  will  take 
him  under  his  protection,  and  institute  a  suit  to  assert  his 
eights  or  to  vindicate  his  wrongs ;  and  the  person  who  institutes 
a  suit  on  behalf  of  an  infant  is,  therefore^  termed  his  next 

(a)  Lord  Redeedale  on  Plead-        {b)  1  Yes.  jun.  195. 
ing,  p.  25, 4th  ed.  (e)  Re  Burke,  1  Ba.  &  Be.  74, 

B  B  2 
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Any  person 
may  institute  a 
suit  on  behalf 
of  an  infant; 

he  is  named 
next  friend  in 
the  bill. 


Bill  may  be 
brought  on  be- 
half of  infant 
in  ventre  »a 
mere. 


Consent  of  in* 
fant  not  neces- 
sary.. 


Plaintiff,  on 
coming  of  age, 
entitled  to  hkwt 
bis  name  struck 
out. 


friend  (df).  But  as  it  may  happen  that  the  nearest  re- 
lative himself  withholds  the  right,  or  does  the  injury,  or  at 
least  neglects  to  give  that  protection  to  the  infant  which 
his  consanguinity  or  affinity  calls  upon  him  to  giye,  the 
Court,  in  favour  of  infants,  will  permit  any  person  to  in- 
stitute suits  on  their  behalf  («) ;  and  whoever  acts  thus  the 
part  which  the  nearest  relation  ought  to  take^  is  also  styled 
the  next  friend  of  the  infant,  and  as  such  is  named  in  the 
bill(^),  even  though  he  may  happen  to  be  the  permanent 
guardian  of  the  infant.  But  if  he  is  called  guardian  in  the 
bill,  this  is  no  cause  of  demurrer  (A). 

A  bill  may  be  brought  by  prochein  amy  even  in  behalf  of 
an  infant  in  ventre  sa  merey  and  the  Court  has  granted  an  in- 
junction in  his  favour  to  stay  waste  (t). 

If  a  plaintiff  file  a  bill  as  an  adult,  and  it  is  afterwards  dis- 
covered that  he  is  an  in&nt,  leave  will  generally  be  given  to 
insert  a  next  friend  by  amendment  (A)i 

The  consent  of  an  infant  to  a  bill  filed  in  his  name  is  not 
necessary,  nor  is  his  approbation  or  disapprobation  of  the  i»o- 
ceedings  regarded  (/). 

A  plaintiff,  who  was  an  infant  when  the  suit  was  com- 
menced, is  generally  entitled,  on  attaining  full  age,  to  have 
his  name  struck  out  of  the  bill,  whether  he  is  sole  plaintiff  or 
co-plaintiff  with  others  (m).  His  coining  of  age  is  no  abate- 
ment of  the  suit  (n),  but  he  may  elect  whether  he  will  proceed 
with  it  or  not  (o).     If  he  goes  on  with  the  cause,  all  subee- 


(<7)  An  infant  may  equally  be 
made  a  ward  of  Court  by  the  in- 
Btitution  of  a  suit  in  which  he  is  a 
defendant,  see  p.  103,  wpra* 

(e)  Andrews  v.  Ck'odock^  Prec. 
in  Chan.  876;  ^fuw.,  1  Atk.  670 ; 
2  P.  Wms.  119;  1  Yes.  jun.  195. 

(^)  2  £q.  Cas.  Abr.  239;  1  Yes. 
jun.  195. 

(h)  Wyatt,  PracU  Reg.  224. 

(•)  UMtn^%  wMa^  eited  Pnc. 
Cha.  60;  see  Mtugrave  y.  Farry^  2 


Yem.  710;  2  Atk.  117;  3  Atk. 
209. 

{h)  FHgM  V.  B4Ma»dy  4  Rnas. 
29B. 

(/)  Andrews  v.  Oradoei,  Piec. 
Cha.  876;  Stra.  706;  I^^om  v. 
JEMmMi,  Jae.  269;  RmteU  ▼. 
Sharjfe,  IJ.  &  W.  482. 

(m)  Acres  v.  LitUe^  7  Sim.  188 ; 
jCh^  v.  Ch^y  2  Beav.  460. 

(fi)  Pract.  Reg.  226^ 

(o)  1  Dan.  Ch.  Pr.  108. 
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quent  prooeedings  may  be  carried  on  in  his  own  name,  and 
the  bill  need  not  be  amended  or  altered  (/i). 

But  where  a  suit  had  been  instituted  for  the  benefit  and 
protection  of  two  infimts,  and  die  Court  was  of  "opinion  that 
the  object  of  the  suit  could  not  be  effected  till  they  both  at* 
tained  twenty-one,  it  dismissed  with  costs  a  petition  by  the 
elder  on  reaching  that  age,  praying  that  the  bill  might  be  dis* 
missed  against  her,  or  that  she  might  be  indemnified  against 
the  future  costs  of  the  suit(jr). 


SECTION  II. 

Reference  to  inquire  whether  a  Suit  is  for  the  Infant's  Benefit. 

As  some  check  upon  the  general  lioense  to  institute  a  suit 
on  behalf  of  an  infant,  if  it  is  represented  to  the  Court  that  a 
suit  preferred  in  his  name  is  not  for  his  benefit^  an  inquiry 
into  tiie  fact  will  be  directed  to  be  made  by  one  of  the  Mas- 
ters; and  if  he  reports  tiiat  tiie  suit  is  not  for  tiie  benefit  of 
the  infant,  the  Court  will  stay  the  proceedings,  or  dismiss  the 
bill  with  costs,  to  be  paid  by  thenextfriend  (r).  Proceedings  will 
be  stayed,  at  all  events,  till  the  Master  has  made  his  report  («)• 

Beferences  for  this  purpose  have  been  made,  where  it  was  in  what  cues 
shewn  to  the  Court  that  the  suit  was  instituted  rather  out  of  ^m  be  mftde. 
pique  than  any  real  concern  for  the  infant's  benefit  (Of  or 
where  a  next  friend  has  ventured  to  file  a  bill  to  see  what  case 
is  made  by  the  answer,  and  the  answer  is  such  as  to  shew  that 
the  suit  ought  not  to  be  prosecuted  (ii) ;  but  as  it  is  essential 
ibr  the  protection  of  infants  that  suits  on  their  behalf  should 


(/»)  See  the  section  on  Costs,  («)  Jb«y.^i0«nb\^,lBeay.584. 

infra.  {t)  Da  Casta  r.  Da  Gosta^  3  P. 

{q)  Smith   V.  lister,  19  L.  J.  W.  140;  Whittaker  v.  Marlar^  1 

344.  Cox,  285. 

(r)  Lord  Redesdale,  p.  27.  {u)  2  Yes.  466  ;  Jac.  262. 
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Not  made  on 
motion  of  de- 
fendant before 
answer. 

Principles  on 
which  Court 
will  judge  of 
propriety  of 
suit. 


• 


not  be  discouraged,  such  an  Inquiry  ought^  according  to  Sir 
John  Leach,  V.  C.,  never  to  be  directed  unless  there  be  a 
strong  case  of  no  benefit,  or  of  improper  motive  (x) ;  and 
it  has  been  held  that  such  a  reference  ought  not  to  be  made  on 
the  motion  of  a  defendant  befcHre  answer  (y). 

The  prindples^  upon  which  the  Court  will  judge  of  the 
propriety  of  a  suit  have  been  ftdly  discussed  by  Lord  Chan- 
cellor Brougham  (z) ;  who,  after  adverting  to  the  great 
enoouragement  held  out  to  next  friends  by  the  language  of 
judges,  expressed  his  own  opinion  as  follows  (a): — ^''The 
true  and  just  principle  which  should  govern  all  such  cases  is 
this,  no  discouragement  ought  to  be  throvm  in  the  way  of 
persons  bonajide  suing  as  next  friends ;  but  no  undue  fadlity 
should  be  given  to  mere  volunteers,  who  interfere  rather 
for  their  own  purposes  than  for  the  infant's  advantage. 
While  they  appear  to  act  bona  Jide  they  will  be  pro- 
tected; the  presumption  will  rather  be  in  their  &vour;  the 
proof  wiU  rather  be  thrown  upon  those  who  impeach  their 
motives;  the  leaning  will  be  more  for  than  against  them. 
But  no  strained  presumptions  will  be  made  to  protect  them ; 
no  forced  constructions  will  be  put  on  tiieir  conduct ;  no  be- 
nefit from  bare  possibilities  will  be  conjured  up  in  their 
behalf.  They  must  be  content  to  have  their  motives  appre- 
dated,  and  their  acts  judged  like  otiier  parties.  If  tiiey  have 
involved  tiiemselves  in  suspidon^  tiieir  proceedings  must  be 
subjected  to  inquiry ;  if  they  have  incurred  just  blame,  be  it 
by  improper  interference,  or  be  it  by  unnecessary  interference 
they  must  abide  the  consequences ;  the  suit  at  their  instance 
must  be  stayed ;  or  if  the  suit  be  useful  to  the  infant,  but  the 
parties  instituting  it  be  unfit  to  conduct  it>  they  must  give 
place  to  others  in  whom  the  Court  can  better  repose  oonfi- 


(x)  iStevmt  y.  Steoms,  6  Madd.  (^r)  Nalder  v.  Hawkins^  2  M.  & 

07.  K,  2^. 

Cr)  St.  John  V.  Begbarough,  1  (a)  See  p.  249. 
Hogan,  41. 
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denoe.     It  follows  that  every  such  case  must  depend  upon  its 
circumstances;  nor  will  the  Court  even  order  an  inquiry  un-  Theramuitbe 
less  just  cause  of  suspicion  exists."  pidon?  ^'  *"*' 

In  the  case  which  gave  rise  to  these  observations  (&),  the  Examples. 
bill  was  mainly  for  the  administration  of  the  trusts  of  the  will 
of  the  infants'  father;  the  next  friend  was  in  very  humble  dr- 
cumstanceSy  and  a  stranger  to  the  family^  but  evidently  acting 
under  the  influence  of  a  discarded  attorney,  and  there  were 
various  circumstances  tending  to  excite  suspicion: — Liord 
Brougham  directed  an  inquiry  whether  the  suit  was  for  the 
benefit  of  the  infants,  and  if  so,  whether  such  next  friend  was 
a  proper  person  to  conduct  it,  or  otherwise,  who  was  a  proper 
person  to  be  i^pointed  next  friend  in  his  place  (c),  and  the 
Master  was  to  be  at  liberty  to  state  special  circumstances. 

Where  a  suit  had  been  instituted  on  behalf  of  infants, 
against  their  father^s  executor,  for  the  usual  accounts,  and  the 
next  frigid  was  a  solicitor  wholly  unconnected  with  the 
family ;  Sir  John  Leach,  V.  C,  referred  it  to  the  Master  to 
inquire  whether  it  would  be  for  the  benefit  of  the  infant 
phuntijBs  that  the  suit  should  be  prosecuted ;  the  defendant 
undertaking  by  his  counsel  to  render  to  the  Master  upon  affi- 
davit the  accounts  prayed  for  by  the  bill  (d). 

This  order  seems  open  to  the  observation,  that  if  the  suit 
was  propeiiy  instituted,  the  prayer  of  the  bill  might  have  been 
granted  in  the  regular  way ;  (the  conduct  of  the  suit  being 
given,  if  requisite,  to  a  new  next  friend):  and  upon  the 
coming  in  of  the  answer,  proceedings  might  have  been  stayed, 
or  the  bill  dismissed ;  but  if  the  suit  was  improper,  the  exe- 
cutor ought  not  to  have  been  obliged  to  render  accounts  which 
had  not  been  Intimately  demanded. 

If  the  next  friend  interfere  with  the  regular  progress  of  a  interference  of 
suit,  or  show  reluctance  to  proceed  in  it, — as  where  he  moves  ^th  Jn^reu 

of  BOlt 

(b)  Nalder  v.  HawkitUy  2  M.  &     Suwerkrcpy  1  Beav.  683. 

K.  243.  (<^)  Richardwn  v.  MiUery  1  Sim. 

(c)  See    Dick.  766;    Fox  v.     133. 
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to  discharge  an  attachment  whidi  the  solicitor  in  the  canoe 

had  taken  out  in  the  regolar  courae  of  procefls: — ^this  affords 

ground  for  a  reference  to  the  Master,  to  see  if  the  canse  b  a 

proper  cause  to  go  on  with^  and  if  it  is  fit  that  the  next  fiiend 

should  continue  in  his  office  (^). 

Next  friend  The  next  friend,  in  commencing  a  suit»  undertakes  on  his 

for  radi  a  re-     own  part  that  the  suit  he  has  so  commenced  is  for  the  benefit 

^"^^^  of  the  infant,  and  it  is  not  competent  for  him  to  apply  in  the 

same  suit  for  a  reference  to  determine  the  point  (A). 
Exception.  But  as  to  a  particular  suit,  which  is  only  subsidiary  to  an- 

other suit  subjecting  the  infant's  estate  to  the  management 
of  the  Court,  or  which  is  unconnected  with  the  principal 
suit,  such  a  reference  may  with  propriety  be  made  in  the  prin* 
dpal  Buit(t),  anditmayalsobeobtainedonbehalf  of  an  infant 
defendant  (A). 
A  new  bui  will       Where  the  Master,  by  virtue  of  the  liberty  given  him  to 
commended  by    ^^  Special  orcumstances,  certified  that  the  suit  in  which  the 
the  Master.       xeference  had  been  made  was  not  for  the  infant's  benefit,  but 

that  a  suit  difierently  framed  might  be  instituted  with  advan* 
tage ;  a  new  bill  having  been  filed  by  another  next  fiiend  in 
pursuance  of  this  opinion,  all  the  proceedings  on  the  first  bill 
were  stayed,  but  Lord  King  refused  to  dismiss  it^  because  it 
did  not  yet  appear  whether  the  second  bill  was  for  the  benefit 
of  the  infant(/).  But  in  cases  where  the  Master's  report  con- 
tauis  no  such  recommendation,  the  bill  is  dismissed  (m). 
Exceptions  do        Exceptions  ought  not  to  be  taken  to  the  Master's  report  on 

not  lie  to  the  •  •       i  a 

report  8uch  a  reference :  such  reports  are  in  the  nature  of  cases  for 

the  opinion  of  the  Courts  and  ought  to  "be  objected  to,  if  at  all» 
on  petition  to  confirm  (n). 

{g)  Ward  v.   JFard,   3   Mer.  England,  2drd  Ap.  1842. 

706.  (/)  Da  Ooakt  y.  Da  Chtia,  8  P. 

(A)  JofMf   v.  P^wea,   2   Mer.  W.  140. 

141.  (m)  WTUUakw   v.   HoH^,   1 

(0  Toner  r.Ivie^  2  Yes.  466;  Cox,  286;  F<m  v.  Sitwerkrqp,  1 

flee  1  Dan.  Chan.  Prac.  97*  Beav.  683. 

(i)  Fermor  v.  PomfrtAy  F.  a  <^  (»)  Whitkticr  v.  Marhr,  M 
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It  J8  to  be  obiserved,  however,  that  in  a  kte  case  of  this 
Idnd  at  the  Bolls(0),  ezoeptions  were  taken  to  the  report,  and 
were  overruled 

Where  it  ia  made  perfectly  dear  to  the  Court,  that  a  inadearcsBe, 


bill  has  been  filed  not  for  the  benefit  of  the  infimt,  but  withmtr^- 
purely  for  the  advantage  of  the  next  friend ;  the  bill  will  ^^' 
on  motion  be  dismissed  without  a  reference,  with  costs  to  be 
paid  by  the  next  friend :  and  this  will  be  done  on  the  applica*  on  appUcatian 
tion  either  of  apartjin  the  cause,  or  of  the  infant  pkintiff  by  MxHriendlbr 
any  one  acting  as  next  firiend  for  the  purpoee  of  the  applica-  ^^  purpose, 
tion  (/»). 

But  this  course  will  not  be  pursued  in  any  doubtful  case.      Not  diamined 
Where  property  had  been  bequeathed  to  infints(j'),  and  ^^'^^^'^^ 


ihey  had  remained  under  the  care  of  their  aunt,  who  was  exe- 
cutrix and  trustee  under  the  will,  their  father  filed  a  bill  in 
their  name,  as  their  next  firiend,  against  the  aunt,  praying  the 
accounts,  and  that  his  children  should  be  placed  with  him,  aod 
a  proper  sum  allowed  him  for  their  maintenance.  In  the 
course  of  the  proceedings,  a  motion  was  made(r)  on  the  part 
of  the  defendants,  that  the  bill  might  be  dismissed,  or  that  all 
proceedings  in  the  cause  might  be  stayed.  In  support  of  the 
motion,  affidavits  were  made  by  two  persons  who  had  viewed 
the  estates  of  the  infants,  and  stated  their  opinion  that  they 
were  let  at  the  utmost  advantage.  They  stated  that  they  had 
inspected  the  accounts  relating  to  their  property,  which  had 
been  accuratdy  kept,  and  firom  which  it  appeared,  that  their 
fortunes  had  been  improved  in  the  most  beneficial  manner; 
some  portion  of  their  expenses  had  been  defirayed  by  their 
aunt  herself.    A  certificate  was  also  ogned  by  the  two  eldest  jnhnW  diaap 

9upra;  see  pp.  107,  216,  tupra.  (p)  SaUY.SaUy  1  Bear.  686; 

Cbs^ro,  OiM»  y.  OiMii,  Dick.  310;  Ouy  v.  C?t^,  2  Beav.  460;  and 

but  see  Neal  y.  Billing^  Dick.  d3 ;  see  Walker  v.  EUe^  7  Sim.  234. 

Ca$npbai  v.  CampbeU,2  My.  &  C.  26.  (q)  I^ong  v.  Blenkin^  Jtac  246. 

(o)  F<M  V.  Smoerkrop,  1  Bear.  (r)  P.  269. 
583. 
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probation  of 
8uit  not  re- 
garded. 


A  father  may 
file  a  biU  for 
aoconnta  of  hifl 
children'i 
estate. 


of  the  infants,  expressing  their  satisfaction  with  the  manage- 
ment of  their  aunt,  and  their  disapprobation  of  the  suit  («). 

Lord  Eldon  said,  ^^  I  doubt  whether,  if  the  bill  be  proper 
in  its  contents,  you  can  come  here  by  motion  to  stay  the  suit, 
upon  statements  of  surveyors  or  accountants,  that  it  is  not  ne- 
cessary;" and  his  Lordship  afterwards  observed,  ''It  was 
said,  that  this  lady  had  so  well  managed  the  property,  that  it 
could  not  have  been  necessary  to  file  a  bill  for  an  account  of 
it.  It  occurred  to  me  to  think,  that  whatever  might  be  right 
to  be  done  as  to  the  custody  of  the  children,  yet  that  it  would 
be  too  much  to  say  that  a  father  should  not  be  at  liberty  to 
file  a  bill,  in  order  to  know  what  the  property  was  which  had 
been  left  to  his  children,  how  much  had  been  applied  towards 
their  maintenance  and  education;  how  much  remained  for 
them;  and,  in  short,  what  was  precisely  their  situation  in 
respect  of  the  property.  It  may  be,  that  when  the  answer  of 
the  defendants  comes  in,  it  may  appear  that  such  a  cause 
ought  not  to  be  suffered  to  go  on;  but  the  costs  bdng  at  the 
risk  of  the  next  friend,  if  it  turns  out  to  be  a  suit  that  ought 
not  to  have  been  instituted,  the  question  of  costs  will  then  be 
for  my  consideration.  I  do  not,  therefore,  think  proper  to 
stay  the  proceedings.  If  there  is  any  occasion  to  apply  to  the 
Court  to  stop  this  as  a  vexatious  suit,  it  will  then  be  time 
enough  to  consider  the  question  of  costs." 

A  similar  suit  having  been  instituted  by  a  mother,  (the  fa- 
ther being  dead),  the  usual  accounts  were  decreed ;  but  mis- 
conduct being  imputed  to  the  mother,  a  special  reference  was 
made  on  the  subject,  and  ail  proceedings  under  the  decree 
were  stayed  until  the  report  should  be  made  (t) ;  with  a  view, 
no  doubt,  to  the  substitution  of  a  new  next  friend,  if  the  dr- 
Cjumstances  required  it. 


(«)  See  p.  138,  supra. 


(t)  AmcU  V.  Bleasdaky  4  Sim.  387. 
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SECTION  III 


Reference  to  inquire  which  of  two  Suits  is  the  more  beneficiaL 

If  two  suits  for  the  same  purpose  are  instituted  in  the  name  Such  reference 
of  an  inianty  by  different  persons  acting  as  his  next  friend,  the  ^arwT'^ 
Court  will,  on  motion,  as  a  matter  of  course,  direct  an  inquiry 
to  be  made  in  the  same  manner,  which  suit  is  most  for  his  be- 
nefit (ti);   and  which  is  most  proper  to  be  proceeded  with. 
On  such  a  motion,  the  Court  will  be  satisfied  in  the  first  in-  Order  for  refer'^ 
stance  with  the  allegation  of  counsel,  that  the  two  suits  are  tf^^u^oTfor 
for  the  same  purpose ;  but  if  the  fact  should  turn  out  other-  "*"*  P«T«*- 
wise,  this  may  be  subsequently  made  the  ground  for  moving 
to  discharge  the  order  for  the  reference,  with  costs,  to  be  sus- 
tained by  the  party  so  improperly  obtaining  it     The  oider  onler  give.  U. 
should  give  liberty  to  the  Master  to  state  special  circum-  g^fai^iJ^m- 
stances.     Upon  such  a  reference,  it  is  competent  for  the  •*f°**'' 

*  ^      Mtster  may 

Master  to  point  out  any  improvement  that  may  be  made  in  aosgest  im- 
the  form  of  the  suit,  or  any  other  circumstance  that  may  be 
for  the  infant's  benefit  (x).     All  proceedings  in  both  the  Proceedings 
suits,  except  such  as  may  be  required  in  pursuance  of  the  report 
reference,  are  stayed  until  the  Master  shall  have  made  his 
report  (y).     Objections  to  the  report  are  considered  on  peti- 
tion (z). 

Where  the  Master  had  reported  that  the  first  of  two  suits 
was  more  for  the  benefit  of  the  infant  than  the  second ;  the 
plaintiffs  in  the  first  suit  having  presented  a  petition,  praying 
that  the  report  might  be  confirmed,  and  that  the  proceedings 

.  (f»)  1  Yes.  646 ;  3  Atk.  603 ;  3  P.  W.  140. 
Dick.  310 ;  1  Swanst.  358 ;  2  Mer.        {y)  Fox  v.  Suwerkropf  1  Beav. 

40;2M.  &C.  26.  583. 

(x)  JSkUlivan  v.  Sullivan^  2  Mer.         (z)  SuprOy  p.  368. 
40 ;  and  see  Da  Oosta  v.  Da  Oosta^ 
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In  what  case 
preference  given 
to  later  suit. 


Next  friend 
may  be  on 
terma  with  ac- 
connting  par- 
ties, if  no  col- 
losion. 


Proceedings 
will  be  stayed 
in  suit  disap- 
proved of. 

Not  usual  to 
make  a  reier- 
enoe  after  de* 
cree. 


in  the  seoond  suit  might  be  stayed.  Lord  Langdale,  M*  R., 
allowed  it  to  stand  over,  that  a  cross  petition  might  be  pre- 
sented by  the  plaintiffs  in  the  second  suit,  but  ordered  them 
not  to  proceed  in  the  mean  time  with  the  second  suit,  as  to 
such  of  its  objects  as  were  the  same  with  the  objects  of  the 
first  suit.  The  cross  petition  prayed,  that  the  report  might 
not  be  confirmed,  but  that  his  Lordship  would  declare  it  to 
be  for  the  benefit  of  the  infant  to  prosecute  the  second  suit, 
and  that  all  proceedings  in  the  first  suit  should  be  stayed  (b). 

The  rules  which  guide  the  Court  in  deeding  which  of  two 
suits  is  more  for  the  benefit  of  an  infimt,  are  not  capable  of 
being  exactly  stated;  but  in  a  family  suit,  where  a  bill  has 
been  already  filed  and  another  next  firiend  takes  upon  himself 
to  file  a  second  bill,  it  is  incumbent  upon  him  to  shew  some 
defect  in  the  first  suit,  or  that  the  second  is  deddedly  prefer- 
able. K  their  merits  are  only  equal,  the  priority  must  pre- 
vaiL  It  is  no  objection  to  a  suit^  that  the  next  fiiend  and 
the  accounting  parties  are  on  amicable  termsi,  if  there  be  no- 
thing to  lead  the  Court  to  suppose  that  any  improper  protec- 
tion is  intended  to  be  afforded  to  the  accounting  parties;  and 
if  there  be  parties  to  the' cause  by  whom  the  interests  of  the 
infant  will  be  effectually  protected.  It  is  a  strong  objection 
to  a  suit,  that  a  person  appears  in  it  as  plaintiff,  who  as  an 
accQunting  party  ought  to  be  a  defendant  (c). 

The  Court,  when  it  has  ascertained  which  suit  will  be  most 
for  the  infant's  benefit,  will  stay  proceedings  in  the  other 
8uit(d). 

Where  there  are  two  suits  commenced  in  the  name  of  an 
infant^  in  one  of  which  a  decree  has  been  made,  the  other  not 


(b)  Campbell  v.  Campbell^  Reg. 
Lib.  1896,  A.  fo.  312,  349. 

(e)  CampbOl  y.  Campbell^  2  M. 
&C.  26. 

(d)  Contra^  Owen  t.  Owen^  Dick. 
310;  but  see  Lord  Redeedole,  p. 


28;  iye8.646;  IJac. 628 ;  Oim/h 
beU  v.  Campbdl,  Beg.  Lib.  1836,  A. 
fo.  312,  349.  It  would  seem  that 
Mwriitner  v.  Wet^  and  Forie  ▼. 
Wml^  1  Swenst.  368^  were  credit- 
Qn*  suits. 
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having  arrived  at  a  decree,  it  is  not  usnal  to  make  a  reference 
as  to  which  suit  is  most  beneficial ;  but  where  there  were  two 
such  suits,  and  the  second  suit  was  brought  first  to  a  decree, 
and  the  son  of  the  next  friend  was  appointed  receiver;  Lord  Remoral  of 
Eidon  thought  this  appomtment  wrong,  conceivmg  it  to  be  alter  decree, 
the  dutjr  of  the  next  friend  to  watch  the  accounts  and  con- 
duct of  the  receiver ;  and  he  converted  the  second  suit  from 
an  amicable  into  an  adverse  suit,  by  giving  the  conduct  of  it 
to  the  other  parties.     The  next  firiend  in  the  second  suit  was  Neitlier  next 
discharged,  and  it  was  ordered  that  the  next  friend  in  the  ion  can  be  re- 
first  suit  should  be  the  next  friend  in  the  second  suit,  and  that  '^^^^' 
a  new  receiver  should  be  appointed  (e). 

Still  less  will  the  next  friend  himself  be  permitted  to  act  as 
reoetyer  (^). 

Where  two  bills  had  been  filed,  and  it  was  shewn  by  affi-  one  of  two 
davit  that  the  next  firiend  in  the  first  bill  was  a  person  in  the  ^^  ^  ^thout 
lowest  drcnmstances,  and  of  immoral  character,  and  there  J^i^^chScter 
were  strong  grounds  for  thinking  that  he  had  filed  the  bill,  ofnezt  fnoid 

"  ^^  bady  and  cir- 

not  for  the  benefit  of  the  infimt,  but  to  gratify  a  spite  enter-  camsunoei 
tained  by  himself  against  one  of  the  defendants ;  Sir  L.  Shad- 
well,  V.  C,  on  motion,  without  any  refisrence,  ordered  the  bill 
to  be  taken  off  the  file,  with  costs  to  be  paid  by  the  next 
Iriend  (A) ;  and  sdd,  '^  It  is  impossible  that  a  suit  conducted 
by  a  person  of  sndi  a  character,  can  be  well  conducted. 
Where  a  suit  is  instituted  on  behalf  of  an  infant,  it  should  be 
manifest  to  the  Court,  that  the  next  friend  is  likely  to  conduct 
the  suit  for  the  benefit  of  the  infimt.  It  is  reasonably  plain, 
fiom  the  facts  stated  in  the  affidavits,  that  the  bill  in  the  first 
cause  was  filed,  not  for  the  benefit  of  the  infant,  but  to 
gratify  a  spite  entertuned  by  the  next  friend  against  tiie  tes- 
tator's widow,  because  she  had  discharged  him  from  her  ser- 
yice.  It  appeara  also,  that  he  is  a  person  in  low  circum- 
stances ;  and,  therefore,  there  is  no  security  for  hie  being  able 

(«)  Ti^iar  v.  Oldham^  Jsc.  627. 
(ff)  l^me  V.  WUkaH^  2  Madd.  64.  (A)  WMer  r.  Ehe,  7  Sim.  234. 
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to  paj  the  costs  of  the  suit,  in  case  it  should  be  allowed 
to  proceed,  and  he  should  be,  ultimately,  ordered  to  pay 
them.*' 


SECTION  IV. 

QuesHans  armng  as  to  next  Friend,  personally. 

The  personal  character  and  station  of  the  next  friend,  and 
the  circumstances  under  which  he  appears  before  the  Court, 
have  hitherto  been  considered  only  so  far  as  they  bear  upon 
the  question  of  the  propriety  of  the  suit,  if  only  one  bill  has 
been  filed)  or  the  comparatiTC  merits  of  the  diflfeient  suits,  if 
there  be  more  than  one.  We  have  seen  that  the  objeo- 
tions  to  a  suit  may  sometimes  be  removed  by  the  appointment 
of  a  new  next  friend  (t);  and  that  the  reference  to  inquire 
whether  a  suit  is  beneficial^  may  be  accompanied  with  a  direc- 
tion to  inquire  whether  the  next  friend  is  a  proper  person  to 
conduct  it»  and  if  not»  who  is  a  proper  person  to  be  q)pointed 
next  friend  in  his  place  (A);  and  also  that  a  billf  the  main 
objects  of  which  are  not  improper,  may,  where  a  bill  is 
subsequendy  filed  embracing  those  objeets,  be  taken  off  the 
file,  on  the  ground  of  the  bad  character  of  tiie  next  finend 
and  suspicious  circumstances  att^iding  the  institution  of  the 
suit(0. 

The  questions  which  may  arise  as  to  the  next  friend  himself^ 

without  reference  to  the  positive  or  comparative  merits  of  the 

suit,  must  next  be  considered. 

Next  friend  "^^^  °^^^  friend  is  primarily  liable  to  the  costs  of  the 

pe^  ^lah.    ^^^  (^)*     ^^^  ^^^  ^^  reason  it  is  said,  in  tiie  older  books, 

that  though  he  need  not  be  a  relation,  he  must  be  a  person  of 

(t)  To^lor  V.  Oldham,    suproy  p.  371 ;  P^ftom  v,  Bimd,  1  Sim. 

p.  373.  390. 

{h)  NaUkr  v.  Hawkins,  mtpra,  {I)  Walker  r.  Else,  s^qtra,  p.  373. 
p.  367 ;  FoK  V.  Smwerkrop,  supra,        (m)  Lord  Redesdale,  p.  26. 
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substance  (it),  and  a  respooable  person  (o) ;  and  where  the  Formerly 

j%  •      3  m  •  t  •••J  A     obliged  to  giTe 

next  fnend  was  not  sufficient  to  answer  the  costs,  it  is  said  to  Mcurity  for 
have  been  usual  for  the  Court  to  order  that  he  should  give  ^^  ^^le. 
security  for  costs,  or  that  another  next  friend  should  be 
named  (p). 

The  Court  still  prefers  having  a  man  of  substance  as  next 
friend  (;);  but  whatever  may  have  been  the  practice  in  for-  Notnowcom- 
mer  times,  a  next  friend  cannot  now  be  compelled,  on  the  ground  of  po- 
ground  of  poverty  only,  to  give  security  for  costs.  ^^^' 

In  the  case  of  Squirrel  v.  Squirrel  (r),  Lord  Thurlow 
doubted  whether  a  next  friend  ought  to  be  discharged  on  ac^ 
count  of  poverty  more  than  a  principal.  He  said  ihat  Hie  prin- 
dple  upon  which  a  plaintiff,  if  poor,  would  not  be  deprived  of 
the  opportunity  of  applying  to  the  Court  for  justice,  is  similar 
to  that  of  getting  a  next  friend  to  sue.  Suppose  an  in&nt 
had  a  fiither,  who  was  the  natural  friend  to  sue  for  it, 
would  the  Court  refrise  to  hear  that  father?  He  did  not 
ooncdve  that  the  Court  could  inquire  into  the  circumstances 
of  ^prochein  amy  more  than  those  of  any  common  plaintiff,, 
in  which  case,  though  the  plaintiff  should  be  insolvent,  a 
defendant  cannot  help  himself;  in  the  cases  of  an  infant  or 
feme  eoverie,  they  were  obliged  to  sue  by  a  next  friend,  in 
order  that  there  might  be  some  person  suable  for  the  costs 
(which  the  infant  and  feme  ccverte  themselves  are  not) ;  but 
the  Court  contented  itself  with  making  somebody  amenable 
in  this  respect,  without  going  into  an  inquiry  concerning  his 
ability. 

The  case  of  an  infSstnt,  however,  has  in  later  times  been  Distinction  be. 
observed  to  differ  essentially  from  that  of  ^ferne  comerte.  friend  of  infant 


and  otfeme 


(«i)  Atum.^  1  Atk.  S70.  {q)  1   Sim.  892  ;   2  M.  &  K. 

(o)  Stra.  709.  248. 

(P)  Wyatt,    Prac.   Reg.  349 ;  (r)  2  P.  W.  297,  n.  1,  ed.  Cox  ; 

Mos.  86,  where  infants. are  not  ex-  S.  C.  2  Dick.  766 ;  Anon,,  1  Yes. 

pressly  mentioned.    See  2  P.  W.  jnn.  409,  S.  C.  apparently. 
297. 
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A  bill  was  filed  on  behalf  of  Skfeme  coverie  and  her  infant 
child,  by  a  peraon  who  had  seduced  the  mother,  had  been  long 
in  execution  on  the  suit  of  the  husband  and  fikther  for  adul- 
tery,  and  had  taken  the  baiefit  of  the  Insolvent  Act.  Sir 
John  Leach,  V.  C,  observed,  on  an  application  to  remove 
the  person  in  question  from  bdng  the  next  friend  of  the  wife, 
and  to  substitute  a  new  next  friend,  that  he  should  hesitate 
much  before  he  called  upon  the  next  friend  of  an  infimt  to 
give  security  for  costs,  for  any  person  might  file  a  bill  in  the 
name  of  an  infant;  but  that  the  suit  of  a  feme  coverte  is  sub- 
stantially her  own  suit,  and  her  next  friend  is  selected  by 
her;  that  the  case  before  Um  was  a  gross  one,  and  that  he 
eould  not  permit  the  suit  to  proceed  on  the  part  of  the  feme 
ccverte  without  security  being  given  for  costs.  His  Honor 
gave  leave  to  the  defendant  to  apply  to  stay  all  proceedings 
until  the  next  fnend  should  be  changed,  or  tecwnty  given  for 
costs  (<). 

In  acc(Hrdance  with  his  opinion  thus  expressed  against  catt- 
ing upon  the  next  fiioid  of  an  infant  to  give  Beoanty  for 
costs,  Sir  John  Leach,  in  another  caae(t),  ordered  a  new 
next  fiiend  to  be  snbstitnted  for  a  retiring  one,  and  refused 
to  inquire  into  the  dieumstances  of  the  new  next  firiend, 
though  it  was  suggested  that  he  was  in  indigent  dream- 
stances;  observing  that  the  person  in  question  would  be  at 
liberty  to  file  a  new  bill  without  sudi  inquiry. 

Sir  L.  Shadwelly  indeed,  in  Walker  v.  JSZfe(u),  adverted  to 
the  poverty  of  the  next  fnend ;  but  it  has  been  seen  that,  al- 
though this  was  an  additional  and  imfiivorable  circumstance, 
it  was  not  the  ground  of  the  decision. 
Security  taken        In  the  old  case  of  Wak  V.  Salter  {x),  on  affidavit  that  the 
frirad  inM  in-     '^^^^  friend  was  not  worth  a  groat,  aM^  that  be  hqd  dbicandedy 
^^^^M.  ^^  ^*  ^"™  ordered  that  security  should  be  given  for  costs. 

(«)  PemumgUm  r.  AMn^  1  S.  &     S.  &  Sw  101. 
S.  264.  («)  jS%m,  p.  973. 

(I)  Davenport  v.  Davenport,  1       "(at)  Mos.  47. 
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Lord  Longdale^  M.  B.  (z),  where  the  mother,  who  was  the  Refused  where 
next  friend,  was  receiving  parisli  relief^  refused  to  compel  her  receiTing  parish 
to  give  security  for  costs,  and  observed  that  he  was  not  aware  ^ 
of  any  instance  in  which  a  plaintiff,  on  the  mere  ground  of 
poverty,  whether  suing  in  lus  own  right,  or  as  prochein  amy, 
had  been  compelled  to  give  security  for  costs. 

Where  it  was  stated  on  affidavit,  that  the  next  friend  waa  Ref\osed  where 
insolvent,  and  that  he  had  refused  to  act  as  next  friend  until  yent. 
he  had  been  ind^nnified  from  the  costo  of  the  suit  by  some 
person  whose  name  was  not  disclosed,  and  that  he  had  de- 
clared that  he  did  not  consider  himself  responsible  for  the 
costs : — Sir  L.  Shadwell,  V.  C,  referred  to  the  case  of  Fel^ 
lows  V.  Barrettf  and  refused  (but  without  costs)  a  motion  to 
make  the  next  friend  give  security,  observing  that  he  did  noC 
think  he  had  authority  to  make  the  order;  and  that  the  Court  Securityagainst 
rather  encourages  persons  to  mstitute  suits  on  behalf  of  in-  tion  of  infknt 
fants,  having  this  security,  that  it  may  refer  to  the  Master  '^^* 
to  inquire  whether  the  suit  is  for  the  in&nt's  benefit  (a). 

A  next  fiiend,  however,  will  not  be  allowed  to  sue  mfcrmA  Next  friend 

.  /,.  must  not  sue 

pauperis  {b).  informi 

9 

If  the  next  friend  does  not  proceed  properly  with  a  cause,  ^^*^- 

He  nuiy  be  re- 

or  in  any  way  neglects  his  duty,  this  is  ground  of  re*  moved  fbr 

neglect. 

moval  (c). 

Where  it  was  shewn  by  affidavit  that  the  interests  of  Next  friend  dis- 
the  infants'  father,  who  was  the  principal  defendant,  were  di-  circumstances 
rectly  opposed  to  the  interests  of  the  infants ;  that  the  next  ^Ju^m 
friend  was  a  person  in  low  circumstances,  brother  to  the  fa- 
ther, and  a  material  witness  for  him  in  the  cause,  and  who 
had  been  a  witness  for  him  in  certain  proceedings  adverse 
to  the  party  under  whom  the  infants  claimed;   that  the 

{z)  FelUnot  v.  Barrett,  1  Keen,  (b)  1  Yes.  jun.  460. 

119.  (0  fFard  y«  Ward,  3  Mer.  706; 

(a)  MurrtUY.  Clapkam,B  Sim.  Euttell  v.  Sharpe,  1  Jac.  &  W. 

74.  482. 

CC 
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Solicitor  for 
adverw  parties 
Yiewed  with 
jealousy. 


Court  will  ap- 
point new  next 
mend  without 
a  reforenoe. 


solicitor  of  the  infants  acted  for  the  father  also;  that  he  had 
been  for  ten  years  the  fieither's  confidential  solicitor;  and  liiat 
it  was  upon  his  application  that  the  next  fiiend  had  onder- 
taken  the  office: — 

Sir  L.  Shadwell,  V.  C,  said^  that  in  family  suits,  it  is  pro- 
per that  the  same  solicitor  should  be  employed  for  all  parties ; 
but  the  Court  will  watch  with  great  jealousy,  a  solidtor  who 
takes  upon  himself  a  double  responsibility ;  and  if  it  se^  a 
chance  of  his  miscarryingy  will  take  care,  where  the  plain- 
tiff are  in&nts,  that  he  shall  not  be  permitted  to  stand  in 
that  relation  to  a  defendant,  under  drcumstanoes  of  very 
adverse  interest.  His  Honor  added,  that  if  it  could  be  ten- 
dered to  him  by  affidavit,  that  a  man  of  substance  who  was 
himself  unconnected  with  the  parties,  and  who  would  employ 
a  solicitor  similarly  situated,  would  undertake  the  office  of  next 
firiend,  he  should  have  no  hesitation  in  making  the  order  with- 
out a  reference.  There  bdng  a  dispute  as  to  who  should  fill 
the  office,  the  unde  was  removed,  and  it  was  referred  to  the 
Master  to  appoint  a  proper  person  in  his  place  {d). 

A  new  next  fiiend  was  appointed  by  Lord  Langdale, 
without  a  reference,  in  the  case  of  Furtcuh  v.  Furtado  (e),  on 
the  ground,  it  would  seem,  of  the  original  next  friend  having 
neglected  to  prosecute  the  suit  properly.  This  order  was 
made  on  the  motion  of  the  solictor  who  had  been  employed 
on  behalf  of  the  plaintiff  by  the  original  next  fiiend;  and,  as 
any  one  may  interpose  (at  the  risk  of  costs)  for  an  in&nt's 
protection,  the  notice  of  motion  whidi  he  had  served,  signed 
by  him  as  solicitor  to  the  plaintiff,  was  held,  on  appeal,  to  have 
been  regular  (^). 

It  is  obvious,  that  in  such  a  case  as  that  of  Penmnffton  v. 
Ahin  (A),  the  character  of  the  next  fiiend  would,  apart  fiK>m 


(d)  P^Um  v.Band^  I  Sim.  800. 

(e)  Fufiado  v.  fkurtado,  0  July, 
1841 ;  6  Jurist,  227. 


(ff)  24  Maich,  1842,  Ibid. 
(A)  SuptOf  p.  376. 
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all  consideration  of  his  pecuniary  circuinstancesy  be  sufficient 
to  procure  his  removal  from  the  conduct  of  the  suit,  if  any 
proper  person  could  be  found  to  conduct  it. 

It  seems,  that  special  circumstances  in  the  past  conduct, 
even  of  a  mother,  and  in  her  position  with  regard  to  the  in- 
fants, will  induce  the  Court  to  transfer  the  management  of  a 
suit  on  behalf  of  the  infants  to  a  new  next  fUend  (t). 

If  the  conduct  of  a  suit  should  appear,  as  in  Nalder  v.  Haw^ 
kins  (A),  to  be  in  improper  hands,  and  no  proper  person  should 
be  willing  to  become  next  friend,  it  is  difficult  to  say  what 
course  the  Court  would  pursue. 

It  appears  from  the  cases  which  have  been  mentioned,  that  cireumitancet 
bad  character,  absconding,  being  under  improper  influence,  wi^Cowt 
ooUurion,  declining  or  neglecting  to  proceed  actively  in  a  suit,  JSnd!  ""* 
and  generally  any  circumstance  tending  to  exdte  distrust, 
such  as  great  disparity  of  station  and  means,  the  absence  of 
any  connexion  or  acquaintance  between  the  next  friend  and 
the  infimt,  or  violent  and  irregular  conduct  on  the  part  of  the 
next  fnend,  will  be  attentively  considered  by  the  Court,  and 
care  taken,  either  by  discharging  the  next  friend,  or  by  taking 
security  for  costs,  that  the  interests  of  the  infimt  and  of  the 
other  parties  in  the  cause,  be  not  exposed  to  unnecessary  risk. 

As  long  as  the  next  friend  continues  in  his  office,  he  is  re-  Next  friend, 
sponsible  for  the  conduct  of  the  suit;  and  if  there  is  no  appli-  has^^ie 
cation  for  his  removal,  the  Court  will  not,  upon  the  applica-  ^^^' 
tion  of  an  infant  party,  direct  an  inquiry,  whether  the  cause 
has  been  properly  conducted  (/)• 

But  tiie  Court  will  hear  any  one  on  behalf  of  an  infant,  Th«  Court  wiu 
provided  he  will  make  himself  responsible  for  the  costs  of  his  y^aJdotw^^ 
application ;  for  to  exclude  the  intervention  of  a  second  next  ^^*"^- 
fijend,  petationing  on  behalf  of  the  infant,  would  be  to  leave 

(0  AnuM  y.  BleatdaUy  4  Sim.  (/)  Rmseli  ▼.  Skarpe^  IJ.  &  W. 
S87,  ntproy  p.  370.  482. 

(i)  Svproy  p.  367. 
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Neither  next 
friend  y  nor  his 
wife,  can  be  a 
witness  in  the 
cause. 


Next  friend  per- 
mitted to  retire 
on  giving  secu- 
rity for  costs 
ahreadj  in- 
curred. 

His  name 
struck  out,  in 
order  to  make 
him  a  defend- 
ant. 

Reference  to  in- 
quire whether 
suit  properly 
conducted. 


Proceedingi  on 
death  of  next 
friend. 


(he  infant  unprotected  in  every  case  in  which  the  original  next 
friend  does  not  concur  in  the  infant's  petition  (m). 

The  next  friend  sometimes  finds  it  inconvenient  to  continue 
in  that  office,  and  applies  to  the  Court  that  another  person 
may  be  substituted  for  him.  This  happens  most  frequently 
where  he  or  his  wife  ought  to  bear  testimony  in  the  cause, 
for  he  is  considered  as  so  far  interested  in  the  event  of  the 
suit,  that  neither  he  nor  his  wife  (n)  can  be  examined  as  a 
witness:  in  such  cases,  he  will  be  permitted  to  retire  on 
giving  security  to  the  defendant  for  the  costs  already  in- 
curred (o).  Where  it  was  necessary  to  make  the  next  friend 
a  defendant,  in  order  to  prove  a  will  agunst  him  as  heir-at- 
law,  his  name  was  struck  out  on  motion,  but  it  is  not  sud 
that  he  was  obliged  to  give  security  {p).  In  the  case  of 
MeJUng  v.  MeUing  (q),  where  no  reason  was  assigned  for  the 
application,  except  the  next  friend's  desire  to  withdraw  him- 
self^ Sir  John  Leach,  V.  C,  referred  it  to  the  Master  to 
inquire,  whether  it  was  for  the  benefit  of  the  infant  that  an- 
other next  friend  should  be  substituted,  with  liberty  to  state 
spedal  circumstances :  and  he  observed,  that  it  might  be  that 
the  suit  was  improper,  or  had  been  improperly  conducted: 
the  next  fnend  was  not  thus  to  escape  from  costs  to  which 
he  might  be  liable. 

When  the  next  friend  dies  pending  the  suit,  the  proper 
course  of  proceeding  appears  to  be  for  the  solidtor  of  the 
plaintiff  to  apply  to  the  Court  for  leave  to  appoint  a  new 
next  friend  in  his  stead;  and  after  such  appointment,  the 
name  of  the  new  next  friend  should  be  made  use  of  in  all 


(m)  fyon  y.  WcOson^  L.  C,  6ih 
Aug.  1840;  Guy  v.  (rt^,  2  Beav. 
.460;  Lord  DuU^i  com,  suproj  p. 
349. 

(fi)  Head  v.  Head^  3  Atk.  611. 

(o)  Stra.  708;  WiUt  r.  Campr 
bell,  12  Yes.  493;   Davmpori  v. 


Datenporty  1  S.  &  S.  101.  Whe- 
ther he  can  be  examined  for  the 
defendant,  see  Bird  ▼.  Ototn,  Moo. 
312. 

(p)  /btpfe  Y.FowU^  12  ¥68.403, 
n.,  2nd  ed. 

{q)  4  Madd.  261. 
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subsequent  proceedings  in  which  the  former  one,  if  alive,  would 
have  been  named  (r). 

In  a  case  where  the  next  friend  died  afier  decree  («)>  and  How  new  next 
the  plaintiff's  solictor  refused  to  name  a  new  next  friend.  Sir  pointed,  if 
Thos.  Clarke,  M.  S.,  upon  the  petition  of  the  defendant,  di-  dines;— After 
rected  an  attendance  in  Court,  and  ordered  that  the  plaintiff  ^^'^ ' 
should  procure  a  person  to  be  appointed  his  next  friend  by  a 
certain  day,  or  that  the  defendant  should  be  at  liberty  to  set 
up  or  name  a  proper  person  as  his  next  friend*     In  this  case, 
a  precedent  (i)  was  produced  of  a  similar  order  made  by  Lord 
Hardwicke  without  directing  an  attendance.     In  Bracey  v. 
Sandifard{u),  Sir  John  Leach,  V.  C,  upon  the  principle 
that  after  a  decree  the  defendant  has  a  right  to  move  in  the 
prosecution  of  a  suit,  referred  it  to  the  Master  to  appoint  a 
new  next  friend. 

Where  the  next  Mend  had  died  before  decree.  Sir  Thomas  —Before  de- 

dee* 

Sewell,  M.  B.,  on  the  authority  of  Ludolph  v.  Saxby^  made  an 
order  amilar  to  the  order  in  that  case,  without  directing  any 
attendance  (x). 

The  outlawry  of  the  next  friend  is  no  good  plea,  because  he  Outlawry  of 
does  not  claim  in  his  own  right,  and  the  real  actor  being  the  cumot  be 
infant,  the  outlawry  in  any  third  person  is  no  exception  ^ 
against  him,  why  he  should  not  stare  injudicio  iy), 

(r)  1  Daniel],  Cha.  Pract.  107.  {u)  8  Madd.  468. 

(«)  Lancaster      v.      ThortiUm^  {x)  CowntessofShidbwrne  y.Lord 

AmbL  888 ;  1  Dick.  346,  S.  C.  Inchiqmn,  Ambl.  898,  n. 

(0  Ludolph  Y.  Saaify,  Ibid.  (y)  GUb.  For.  Rom.  54. 
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SECTION  V. 

Effect  of  Stat  on  Interests  of  Infa$it  Plaintiff. 

Infant  plaintiff  As  the  Court  takes  great  care  of  the  interests  of  an  infant 
crre  upon  any  pIiuntifF^  in  stopping  anj  snit  that  is  not  for  his  benefit,  and  in 
on  the  statTof  removing  any  next  friend  who  is  not  likely  to  condact  it  pro- 
n"t*^'S*fOT^  perfyj  80  it  shews  him  especial  favour  in  allowing  him  to 
by  the  bUl.        jj^ve  a  decree  "  upon  any  matter  arising  upon  the  state  of  his 

case^  though  he  has  not  particularly  mentioned  and  insisted 
upon  it  and  prayed  it  by  his  bill  (z).*' 

Thus  where  a  bill  was  brought  on  behalf  of  an  infant,  to 
haye  the  possession  of  a  family  estate  as  tenant  in  tail  under 
an  old  settlement,  and  for  general  relief;  on  an  issue  the 
plaintifTs  father  was  found  to  have  been  illegitimate;  and 
the  plaintiff,  waiving  his  claim  to  the  whole  estate,  insisted  on 
having  the  benefit  of  a  certain  agreement  between  his  father 
and  his  grandfather,  under  which  he  would  be  entitled  to 
part  only  of  the  estate ;  Lord  Hardwicke  held  that  the  agree- 
ment was  binding,  and  decreed  for  the  plaintiff  on  this 
point  (a). 

A  mother  and  her  infant  {b)  daughter  filed  a  bill  to  compd 
the  execution  of  a  settlement  which  was  prepared,  but  never 
executed,  by  reason  of  the  death  of  one  of  the  parties.  On 
the  hearing,  it  appeared  that  the  settlement  so  prepared  dif- 
fered materially  from  the  articles  on  which  it  was  founded, 
to  the  prejudice  of  the  plaintiffs.  The  Lords  Commissioners 
directed  a  settiement  according  to  the  articles^  notwithstand- 
ing the  plaintiffs  did  not  pray  relief  so  beneficial  to  them- 
selves (c). 

(«)  1  Atk.  5.  (b)  See  Loid  lUdesd.  39,  n.  (t )» 

(a)  StapiUon    v.    Stapilkm,    1     4th  ed. 
Atk.  2.  (c)  Durant  v.  Duroii/,  1  Cox,  68. 
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If  a  defeet  ofipean  on  hearing  of  the  caose;  that  is^  if  it  If «  defectap- 
appean  that  some  important  matter  is  not  properly  induded  giren  to  amend. 
in  **  the  state  of  the  infiint's  case "  upon  the  record^  the 
Court  may  order  the  cause  to  stand  over,  with  liberty  to 
amend  the  bill  {d)» 

Where  a  bill  by  an  infimt  (e)  insisted  on  a  certain  construc- 
tion of  a  settlement,  and  that,  if  such  were  not  the  legal  con- 
struction, yet  such  was  the  intention  of  the  settlor,  (without 
referring  to  any  articles  or  instructionis) ;  and,  upon  the  hear- 
ing, it  was  proposed  to  read,  on  the  part  of  the  plaintiff,  in- 
structions which  had  been  sent  by  the  settlor;  Lord  Hard- 
wicke  said,  that  if  the  bill  had  been  brought  to  make  the 
settlement  agreeable  to  articles  or  instructions,  and  had 
pointed  out  those  instructions  particularly,  they  might  have 
been  read  in  evidence;  that  the  proper  method  was,  to  point 
out  the  articles  or  instructions,  thou^  it  was  not  to  be  laid 
down  as  a  general  rule,  that  no  case  can  be  so  drcumstanced 
as  to  make  it  unnecessary  to  point  out  the  articles;  as  where 
the  setdement  itself  refers  to  them.  But  this  being  the  case 
of  an  infant,  his  Lordship  gave  him  an  opportunity  to  amend 
his  bill,  that  he  might  have  the  benefit  of  those  instructions. 

In  this  case,  the  instructions  were  not  matter  ariring  upon 
the  siaie  of  ihe  plaintiff**  case,  as  in  StapiUon  v.  StapiUon,  and 
Durant  v.  Durant  (y). 

The  Court  will  not  allow  any  advantage  to  be  taken  of  the  infknti  not  to 
mistakes  of  those  who  act  for  in&nts.    Where  an  infant,  by  u\m3^^ 
her  own  bill,  had  submitted  to  pay  off  a  mortgage  chaiged  *fl^^' 
upon  lands  which  had  been  devised  to  her,  and  the  Master  of 
the  BoUs  was  of  ojanion,  that  the  debts  ought,  according  to 
the  will,  to  be  discharged  out  of  a  different  fund;  his  Honor 
refused  to  bind  the  infant  by  this  offer,  saying  that  he  must 
take  care  of  her,  and  not  suffer  her  to  be  caught  by  the  mia- 

(d)  Lord  Redesd.  p.  27,  4tli  ed. 
(e)  Prikhard  y.  QmndUmiy  Ambl.  147.  {g)  Supra^  p.  382. 
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On  petition, 
Court  will  order 
whatever  is  be- 
neficial for  in- 
fant. 

Court  will 
choose  for  in- 
fant between 
two  modes  of 
proceeding. 


LeaTe  given  to 
amend  by 
making  infant 
plaintiff  a  de- 
fendant. 


take  of  her  agent;  and  he  gave  her  leave  to  amend  the 
biU(A> 

An  infant  having  filed  a  bill  for  the  specific  performance  of 
a  conttBCt,  it  was  alleged  that  the  plaintiff^  by  the  act  of  filing 
the  bill,  had  made  the  remedy  mutual;  but  Sir  J.  Leach, 
M.  B.,  said,  that  the  act  of  filing  the  bill  by  his  next  friend 
could  not  bind  him,  and  dismissed  the  bill  (t). 

So,  where  a  petition  is  presented  on  the  part  of  an  infant, 
the  Court  will  do  what  is  for  the  benefit  of  the  infant,  with- 
out r^ard  to  the  prayer  (A). 

The  Court  will  elect  for  an  infant,  where  it  is  necessary  to 
decide  between  two  modes  of  proceeding. 

If  an  ejectment  bill  is  brought  on  behalf  of  an  infant  for 
possession  and  an  account  of  rents  and  profits,  the  Court  may 
elect  for  him  to  proceed  at  law,  and  retain  the  bill  for  the 
mesne  profits ;  but  an  adult  plaintiff  will  be  obliged  to  make 
his  election  to  proceed  in  equity  or  at  law,  and  if  at  law  he 
must  proceed  for  the  whole  there  (/)* 

A  suit  which  is  proper  in  its  objects  may  be  so  framed  as 
not  to  be  for  the  benefit  of  an  infant  plaintiff;  as,  if  he  be 
made  plaintiff  where  he  ought  to  be  a  defendant;  and  in  such 
cases  Uberty  will  be  given,  on  motion,  to  amend  the  bill,  by 
striking  out  his  name  as  plaintiff,  and  making  him  a  defend* 
ant  (m). 

This  liberty  was  given  where  a  bill  had  been  filed  on 
behalf  of  an  infant  heir-at-law  and  younger  children,  to  raise 
portions,  under  a  settlement,  out  of  real  estate  which  had  de- 
scended to  the  infant  heir;  and  the  settlement,  which  had 
been  erroneously  proved  for  him,  was  ordered  to  be  proved 
anew  against  him  as  a  defendant  (n). 


(A)  Serle  v.  St.  Eky,  2  P.  W. 
386. 

(t)  Flight  y.  BoUand^  4  Rubs. 
288. 

{k)  10  Vesp  59. 

(0  See  Dormer  v.  F<Mrtes(Me,  3 


Atk.  129. 

(m)  Tappen  v.  Norman^  11  Ves. 
563;  Phmket  r.  Joiee^  2  Sch.  & 
Lef.  159, 

(»)  Plunket  y.  Joicey  M  wpra. 
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Where  an  intuit  is  introduced  into  a  suit  as  a  pliuntiff  after 
it  has  made  some  progress^  the  cause  may,  if  the  Master, 
upon  a  reference,  reports  that  it  will  be  beneficial  for  the 
in&nty  be  heard,  as  to  the  infant,  upon  the  pleadings  and 
proofs  already  made,  as  if  he  had  been  a  party  from  the 
beginning  (o). 

In  the  case  of  a  bill  brought  by  any  one  under  age,  or  on  Account  of  pro- 
ooming  of  age,  to  have  possession  of  an  estate,  and  an  account  from  time  when 
of  rents  and  profits,  the  Court  will  decree  an  account  from  the  accmed. 
tune  when  the  infimt's  title  accrued;  for  every  person  who 
enters  on  the  estate  of  an  infant,  enters  as  guardian  or  bailiff 
for  the  infant,  and  no  laches  can  be  imputed  to  the  latter  (p). 

It  seems,  that  where  an  infant  plaintiff  does  not  reply,  it  is  Infant  pUintiff 
not  (as  in  the  case  of  an  adult)  an  admission  of  the  &cts  in  ftcti  in  answer 
the  answer;  for  an  infant  can  admit  nothing  which  is  not  for  ^^^^^^  7™^- 
his  benefit ;  and,  therefore,  his  not  replying  does  not  affect 
him,  but  the  ftcts  must  be  proyed.    This  was  so  ruled  by 
Ix>rd  Hardwicke  (q).     But  Sir  J.  Jekyll,  M.  K,  had  pre^ 
Tiously  decided  (r),  that  in  such  a  case,  the  answer  must  be 
taken  to  be  true,  since  the  defendant,  for  want  of  a  replication, 
is  deprived  of  an  opportimity  of  examining  witnesses  to  prove 
his  answer;  and  he  ought  not  to  suffer  by  such  omission  in 
the  plaintiff.     The  answer  seems  accordingly  to  have  been 
read. 

Where  the  plaintiffs  in  a  suit,  one  of  whom  was  an  infant,  RepUcation  by 
filed  a  replication,  but  did  not  serve  subpoenas  to  rejoin,  and  noUndupen- 
afterwards  obtained  an  order  to  withdraw  the  replication,  on  "^  ^' 
payment  of  20!f.  costs;   tiie  defendants  moved  to  dischaige 
that  order  with  costs ;  alleging,  that  the  suit  of  an  infant  can- 
not be  heard  on  bill  and  answer.     Lord  Eldon  observed,  that 

(o)  Mcntgamefy    v.    Beilfy,    1  Atk.  130;  Free.  Cha.  617;  1  £q. 

Bligb,  N.  S.  991 ;  see  Brwfkfield  v.  Ab.  7. 

Bradley    Jac.    632 ;    BaUlU    y.  {q)  Legard  v.  Shejffield,  2  Atk. 

Jackton,  10  Sim.  167.  377. 

Cp)  See  BmnH  v.  Whitehead,  2  (r)  Thursian  y.I>echair,3F.V^. 

P.  W.  645;  Dormer  v.  Forktcue,  3  237,  note  £. 
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he  could  not  find  it  laid  down  in  any  book  of  practioe  (<),  that 
in  the  case  of  an  infimt  plaintiff,  there  must  be  a  teplication; 
that  he  would  have  the  Registiar's  book  consulted^  to  see  what 
difference  the  in&ncy  of  the  pkdntiff  makes;  but*  that  in  the 
case  of  an  adult  plaintiff,  the  order  would  not  be  disduuged. 
Eventually,  no  order  was  made,  so  that  his  Lordship  must 
have  been  satisfied  that  a  replication  is  not  indispensable  in 
the  case  of  an  infant  plaintiff.  The  cases  of  Legard  ▼•  SSief" 
fields  and  Thurston  y.  Dechmr^  in  neither  of  which  was  tlieie 
any  replication,  are  not  alluded  to  in  the  report  (<). 
In^t  plaintiff       An  in&nt  plaintiff,  though  thus  fiivoured  in  the  course  of 

bound  by  dc-  ^      , 

cree.  the  suit,  is  as  much  bound  by  a  decree^  and  by  all  the  pro- 

ceedings in  a  cause,  as  a  person  of  full  age;  and  camioty  nor 

ExoeptioDB.       can  his  representatives,  open  the  proceedings,  unless  upon  new 

matter,  or  on  the  ground  of  gross  laches,  or  of  firaud  and  cot 
lusion,  which  will  annul  the  proceedings  of  courts  of  justice, 
as  much  as  any  other  transactions  («)•  Th&  knowlec^  of  the 
next  friend  (if  tiiere  be  no  coDusion)  is  the  knowledge  of  the 

Bound  also  by   infant ;  and,  generally  speatdnir.  the  latter  is  bound  by  the 

conductor  hia  »       ->  ©  j    tr^     G^  J 

agento  in  the      couduct  of  his  solicitor  in  the  progress  of  the  cause;  as  where 
proceding..      ^  ^^^^^  ^^^^^  ^^^^  to  be  used  in  eatabliahing  &ota 

against  the  infant,  instead  of  examining  witnesses  upon  inter> 
rogatories  {v);  but  not  by  his  default  and  negligence.  Thus^ 
the  solicitor  of  an  infant  plaintiff  having  suffered  the  bill  to 
be  dismissed  for  want  of  appearing  at  the  hearing,  and  the 
order  of  dismission  to  be  inrolled;  tilie  inrolment  was  set 
aside  after  the  plaintiff  had  attained  twenty-one,  and  he  was 
at  liberty  to  rehear  the  cause  (x). 
Decree  for  par-       An  in&nt,  howcvcr,  cannot  effectually  convey  his  estate; 

tition  on  bill  by  ^  ^ 

infimt,  oonyey.   and  if  there  IB  a  decree  for  a  partition  upon  a  bill  brought  by 

anoei  reapited. 

(#)  See  1  Turn.  Pr.  84.  v.  JHukea  of  BuMmj^kmukw€y  1 

(0  OywdeU  v.  TaOoek,  3  V.  &  Atk.6dl;  West, 684,8.  C. 

B.  19.  (v)  TiTMfM    ▼.  Mmynme,    3 

(u)  Gregwy   v.  MoUnoofiky   3  Madd.  404. 

Atk.  626;    Lord  Brook  v.  Lord  (»)  JTMipv./Sriiifv,!  Dick.  131. 

Honfordy2V.^.b\^\^»^Sh^fMd 
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an  infimt,  the  ooBYeyancea  on  both  sidefi  muBi  be  respited  till 
he  conies  of  age ;  for  it  would  be  utmost  that  he  should  have  his 
estate  and  partition  complete  at  once,  and  yet  have  a  legal 
estate  in  common  with  the  other  parties  in  their  allotr 
ment(jr). 

It  is  not  usual  to  give  an  infant  a  day  to  shew  cause 
against  a  decree  made  in  a  suit  in  which  he  is  a  plaintiff  (z)i 

The  only  case  which  forms  even  an  apparent  exception  to  Ap|Mi«it  ex. 
the  rule  is  that  of  Napier  v«  Lady  Effingham  {a\  where>  upon  ^X  alpdnst 
an  vpfesl  fiom  Lord  Macclesfield's  decree  with  regard  to  real  ^^cauaef  ^ 
estate,  the  House  of  Lords  gave  Sir  John  Napier  leave  to 
shew  cause,  when  he  came  of  age,  against  his  own  decree : 
but,  according  to  Lord  Hardwicke  (b)y  **  the  reason  the  Lords 
went  on  there  was,  that  it  was  for  relief  on  a  kind  of  fi^ud, 
and  it  was  to  c(«vey  the  infant's  estate.    It  was,  therefore,  a 
very  particular  case,  and  not  to  be  argued  from." 

Sir  John  Napier  (c),  an  infant,  by  his  prochein  amy,  exhi- 
bited a  bill  against  the  defendants,  as  tenant  in  tail  and  heir- 
at-law  to  Sir  Theophilus  Napier,  to  set  aside  a  settlement 
made  by  Sir  Theophilus  Napier  on  the  defendant.  Lady 
Howard  of  Effingham,  during  her  marriage  to  Sir  TheophUus. 
The.  defendant  brought  a  cross  bill  against  Sir  John  Napier 
and  the  trustees,  to  have  a  conveyance  made  to  her  and  her 
heirs  of  the  estates  comprised  in  the  said  settlement  Both 
causes  coming  to  be  heard,  a  decree  was  made,  from  which 
both  parties  appealed ;  and  it  was  ordered  by  the  Lords,  inter 
aUoy  that, — as  to  so  much  of  the  decree  as  ordered  Sir  John 
Napier's  bill  to  stand  dismissed,  so  far  as  the  same  sought  to 
set  aside  the  settlement, — ^the  decree  should  be  affirmed,  with 

(j)  Lord  Brook  v.  Lord  Hert-        {z)  As  to  cases  of  compromise^ 

fordy  2  P.  W.510;  see  Iktcifield  ▼.  see  in/ra. 

JM2er,AmbL197;  Dick.  241,S.C.;        (a)  2  P.  W.  401 ;  4  Bro.  P.  C. 

Set.  Deer.  276,  S.  C;    A^Kur  ▼.  840,  ed.  Tom!.;  Mosely,  67;  see 

Fairfax,  17  Ves.  545,  554;  Attar-  3  Atk.  626 ;  2  Atk.  531. 
n4^-Gmer0l  v.  HamUiom,  1  Madd.        {h)  West,  684. 
214.  (c)  Mosely,  p.  67. 
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this  addition,  unless  Sir  John  should,  within  sLe  months  after 
his  attaining  his  age  of  twenty-one  years,  shew  cause  to  the  Court 
of  Chancery  to  the  contrary  ;  and  that  the  trustees  should  con- 
vey the  estates  in  the  said  settlement  to  Ladj  Howard  and 
her  heirs,  unless  Sir  John  should,  within  six  months  after  he 
should  attain  his  age  of  twenty-one  years,  shew  cause  to  the 
said  Court  to  the  contrary. 

Sir  John  came  of  age,  and  within  the  six  months  preferred 
his  petition  (supported  by  affidavits)  to  the  Lord  Chancellor^ 
to  bring  a  new  bill,  or  amend  his  former  bill,  and  to  amend 
his  answer  to  the  cross  bill,  the  causes  having  been  greatly 
mismanaged  to  his  disservice  by  his  solidtor. 

Upon  which  (cQ,  after  having  adjourned  over  the  same  and 
directed  precedents  to  be  searched,  his  Lordship,  ascdsted  by  the 
Master  of  the  Rolls,  ordered  that  Sir  John  Napier  should  be 
at  liberty  to  amend  or  put  in  a  new  answer,  and  should  have 
time  till  the  first  day  of  the  next  term,  but  as  no  precedent 
appeared  for  amending  a  bill  in  any  points  wherein  the  same 
had  been  dismissed  on  the  merits,  it  was  ordered  that  Sir  John 
should  be  at  liberty  to  rehear  the  said  causes ;  and  to  that 
end  that  the  original  cause  should  stand  over  till  after  the 
time  by  the  said  order  given  for  amending  the  answer  or 
putting  in  a  new  answer  was  expired.  And  this  order  was 
affirmed  by  the  House  of  Lords,  1st  of  May,  1727. 

In  the  case  just  cited,  the  same  order  to  which  the  infiint 
was  entitled  as  defendant  in  the  cross  suit,  was  of  necessity 
allowed  him  as  plaintiff  in  the  original  suit ;  otherwise  the 
settiement  would  have  been  affirmed,  absolutely  in  the  first 
suit,  and  only  conditionally  in  the  second  {e).  After  the  in- 
fant came  of  age,  leave  was  given  to  him  to  rehear  the  original 
suit;  and  this  is  said  in  Wyatt's  Practical  Register  (^)  to  be 
the  proper  course  where  an  infant  pUiintiff  has  a  day  given 
him  to  shew  cause. 

id)  January  27,  1726.  (c)  See  1  Dmi.  Chan.  Pract.  100. 

{9)  Page  225. 
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SECTION  VI. 

Of  the  Costs  of  a  Suit  by  an  Infant 

The  next  friend  is,  as  has  been  already  stated  (A),  primarily  Next  friend 

responsible  to  the  defendant,  and  to  the  plidntiff's  solicitor,  P"°""  y  a  e. 
for  the  costs  of  a  suit.     But  if  an  infant  by  his  next  friend  is 
plaintifi;  and  in  the  end  the  bill  is  dismissed  with  costs,  or  if 

costs  are  given  as  agiunst  the  plaintiff  at  any  stage  of  the  pro-  Question 

ceedings,  the  question  arises,  whether  those  costs  are  ulti-  nitimateij  to 

mately  to  be  borne  by  the  in&nt  or  by  the  next  friend.  ^^  on'ncxt*"' 

The  rule  as  laid  down  by  Lord  Thurlow  (t)  is  this,  that  no  '"*°^ 

,  In  what  case 

degree  of  mistake  or  misapprehension  will  be  sufficient  to  next  friend 
chaige  aprochein  amy  with  costs;  and  that  any  one  who  will 
stand  forward  in  that  character  on  the  behalf  of  infants  is  to 
be  encouraged  to  every  possible  extent,  while  he  can  be  sup- 
posed to  intend  the  infant's  benefit 

According  to  Lord  Hardwicke,  if  it  appears  (A)  that  the  Not  where  war- 
next  friend  was  sufficiently  warranted  in  bringing  the  suit,  ing  the  rait. 
and  that  it  was  brought  on  and  continued  in  a  reasonable  man- 
ner and  without  laches,  then  the  infant  ought  to  reimburse 
him.     And  this  is  especially  the  case,  where  a  suit  has  been  Nor  where  it 
carried  on  under  the  direction  of  the  Court,  (obtained  in  an-  ried  on  nnder 
other  suit,  by  which  the  infant  has  been  placed  under  the  pro-  the  Court^**  ^ 
taction  of  the  Court),  and  with  the  approbation  of  a  Master. 
And  this  is  only  reasonable,  for  next  friends  must  act  under 
great  degrees  of  imcertainty>  and  upon  probabilities;  and  so 
must  the  Masters,  who  cannot  upon  a  reference  hear  the  other 
side,  but  only  judge  on  circumstances  primdfacie^  whether  it 
is  for  the  infant's  benefit  to  carry  on  the  suit. 

(A)  Sttproy  p.  d74.  {t)  Toner  v.  Ivie^  2  Yes.  466 ; 

(f )  WhUtaker  v.  3farlar,  1  Cox,     Dick.  168  ;  svpra,  p.  968. 
285. 
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Lien  of  soli- 
citor on  fund 
in  Conit. 


Costs  given  to 
person  who  had 
acted  in  effect 
aa  next  friend. 


Next  friend 
liable  where 
salt  improper. 


Where  dis- 
missed  after 
reference; 


Thus,  if  there  were  a  bill  to  establish  the  custom  of  a 
manor ;  the  evidence  of  such  customs  being  very  uncertain, 
the  Master  could  onlj  go  upon  probabilities^  the  bill  might 
be  dismissed ;  and  if  the  next  fiiend  were  to  bear  the  costSy 
nobody  would  undertake  the  management  of  such  an  estate. 

Where  money  had  been  recovered  in  a  suit  and  secured  in 
Court  for  the  benefit  of  the  infant  phdntifis,  and  the  defend- 
ant ordered  to  pay  the  costs ;  the  defendant  having  run  away, 
the  solicitor  for  the  plaintiff  moved  the  Court  to  have  his  bill 
of  costs  paid  out  of  the  fund  in  Court.  The  next  friend,  who 
was  the  father  of  the  infants  and  very  poor,  joined  in  the  ap- 
plication; and  Lord  King  granted  it,  but  with  some  re- 
luctance (ly  But  it  seems  that  a  solicitor  who  obtains  pos- 
session of  papers,  as  next  friend,  has  not  any  lien  upon  them 
by  virtue  of  such  possesdon  (m). 

A  case  (it)  has  occurred  in  which  a  person,  suing  as  to  part 
of  a  suit  in  her  own  right,  and  partially  filing,  but  also 
praying  for  certain  accounts  which  were  right  and  proper  to 
be  taken  of  an  estate  in  which  infants  were  interested,  was 
allowed  her  costs,  as  having  been  in  effect  in  the  situation  of 
a  next  friend  to  the  infants,  though  she  was  plaintiff  and  they 
were  defendants. 

But  the  same  principle  which  guides  the  Court  in  encourag- 
ing an  honest  next  frigid,  that  is,  the  anxiety  to  have  the 
aflBeurs  of  infants  properly  taken  care  of,  will  involve  in  the 
expenses  of  his  own  proceedings  (o),  any  <Mie  who  acts  dis- 
honestly, vexatiously,  or  with  wilful  negligence,  either  in  the 
institution  or  in  the  conduct  of  a  suit 

Thus,  the  next  friend  has  been  ordered  personally  to  pay 
the  costs  where  the  Master  had  reported  the  suit  to  be  im- 


(0  Staines  ▼.  MaddoXy  Mos.  dl9. 

(m)  Montaga  on  Lien,  53;  cited 
1  Dan.  C.  P.  111. 

(ii)  Thiompmm  v.  JS^ppard,  2 
Cox,  261 ;  see  Beames  on  Costs, 


87  ed.  1840. 

(o)  fVMUaJterv.Marlar,  I  Cox, 

285 ;  see  I^ani  v.  BlmJcmj  tttpra, 

p.  869. 
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proper,  and  the  Court  found  no  evidence  of  drcumstances 
afFording  any  excuse  for  its  institution  {p). 

So,  where  upon  a  reference  to  inquire  which  of  two  suits 
was  most  for  the  mterest  of  the  infants  (q),  the  Master  re- 
ported in  favour  of  the  earlier  suit,  and  the  Master  of  the 
Rolls  made  an  order  confinning  the  report ;  the  case  having 
been  brought  before  Lord  ChanceUor  Cottenham  on  appeal, 
his  Lordship  dismissed  the  appeal  with  costs,  and  he  made  no 
order  as  to  paying  any  costs  out  of  the  infants'  property,  thus 
throwing  the  burden  on  the  next  friend  in  the  second  suit 

It  need  hardly  be  stated  that  the  next  friend  is  made  to  or  without  re- 
pay the  oostSy  when  the  case  is  so  strong  as  to  induce  the 
Court  without  a  reference  to  dismiss  the  suit  as  improper  (r). 

The  next  friend  has  been  ordered  to  pay  the  costs  of  an  Liia>le  for  im- 
improper  amplication  in  the  course  of  a  suit,  the  suit  itself  not  Lgs  in  wnne ' 

«    •       •  /  X  of  suit. 

bemg  msproper  («). 

An  infents'  bill  having  been  dismissed  with  costs  as  against  UtibU  where 
some  of  the  defendants,  upon  a  fact  which  was  not  known  when  pvtiaU j  dif . 
the  bill  was  filed.  Lord  Eldon  declined  to  allow  the  costs  to  merits. 
the  next  friend  out  of  the  estate  of  the  infants ;  but  reserved 
the  oonmderation  of  costs  tOl  the  hearing,  and  intimated  that 
if  it  should  turn  out  that  the  next  friend  might  witli  reasona- 
ble diligence  have  satisfied  himself  of  the  feet  in  question,  the 
infints  were  not  to  be  charged  with  the  expense  of  his  negli- 
gence (0. 

A  l»ll  having  been  filed  by  an  infant  for  the  specific  per- 
fimnance  of  a  contract,  Sir  John  Leach,  M.  R,  observed, 
that  such  a  suit  was  unprecedented,  and  he  dismissed  the  bill 
with  costs  to  be  paid  by  the  next  friend  (u). 

(p)  WhUktker  v.  Marlar,  ubi  («)  Buehfy  y.  Bucheridge^  Dick. 

9upra;  Fox  ▼.  Suwerkrop,  1  Bear.  395 ;  Buektcn  v.  Buctkm,  Dick. 

583.  794;   Boddam  v.  HetherinffUm,  6 

(q)  CampbeU  v.  CkmjMl^  2  My.  Yes.  91. 

&  C.  26.  (0  Pearce  v.  Pearce^  9  Ves.  548. 

(r)  Walker  v.  EU$^  supra^  pp.  («)  Fliffht  v.  Bdkmd,  4  Russ. 

969,  373  ;  Sale  v.  Sale^  and  €h^  298 ;  see  Capes  v.  Hfatan,  2  Russ. 

v.  €h^f  supra,  p.  3C9.  357. 
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Prochein  amy        A  prochein  amy  having  in  his  hands  a  sum  of  money  be— 

not  Alloiffftii 

cosu  in  suit       longing  to  an  infant,  refused  to  pay  it  to  the  trustee  of  a  set^ 
caused  by  him-  ^j^j^^j^^  ^  whom  he  might  have  paid  it ;  and  instituted  a  suit 

to  have  the  sum  secured  for  the  infant,  on  a  suggestion  that 

the  father  had  claimed  to  have  the  interest  pdd  to  him  for  the 

maintenance  of  the  child :  the  prochein  amy  was  not  allowed 

his  costs  (x). 

Next  friend  Where  (y)  a  bill  had  been  dismissed  with  costs  to  be  paid 

though  his      '  by  the  next  friend,  and  on  the  part  of  the  next  friend  a  writtea 

used  without      acknowledgment  by  the  solicitor  in  the  cause  was  produced, 

his  sanction.       thereby  he  avowed  having  instituted  the  suit  without  the 

privity  of  the  next  friend :  the  Lord  Chancellor  refused  to 
direct  the  solicitor  to  pay  the  costs,  being  of  opinion  that  in 
that  stage  of  the  business  tiie  Court  could  not  take  notice  oF 
the  question  as  between  the  next  friend  and  the  solicitor,  but 
must  take  it  to  be  the  act  of  the  next  friend,  who  ought  to 
make  a  direct  application  against  the  solicitor,  if  he  had  acted 
improperly. 
Plaintiff  with-         It  is  now  neccssaiy  to  consider  the  question  of  costs,  where 
suit,  on  coming  the  infant,  on  coming  of  age,  abandons  the  suit, 
giveundertak-        ^  ^  ^^^^^ {^)  where  a  causc  was  brought  to  a  hearing,  and 
ing  for  cosu.      ^^  ^^^^  friend  died,  and  soon  afterwards  the  infant  came  of 

age,  but  did  not  proceed  any  further  in  the  suit,  and  the  cause 
was  set  down  solely  on  the  question  of  costs :  Lord  Chancel- 
lor King,  in  the  first  instance,  dismissed  the  bill  witii  cost^ 
thus,  (as  he  said),  giving  tiie  defendant  his  election  whether 
he  would  sue  the  infant  or  the  next  friend  for  such  costs. 
But  on  a  re-hearing,  he  dismissed  the  bill  witiiout  costs. 

It  is  now  the  established  practice,  tiiat  where  a  bill  is  filed 
in  the  name  of  an  infant,  he  may  abandon  the  suit  when  he 
comes  of  age,  and  may  then  move  to  have  his  name  struck 
out  of  the  bill  (a) ;  but  he  cannot  compel  the  next  friend  to 

(47)  mu  V.  EllU^  1  Ross.  368.  {z)  Turner  ▼.  TWimt,  2  P.  W. 

iy)  Whiuatery. Marlar,!  Cox,  297 ;  S.  C.  Stnu  708. 

286  ;  see  In  re  Wheelers,  2  Molloy,  (a)  Acret  r.  LUOe,  7  Sim.  138; 
251. 


SUITS   IN   EQUITY   ON    BEHALF   OF   INFANTS.  393 

pay  the  ooets,  unless  it  be  established  that  the  bill  was  impro-  UhIms  rait  im. 
perly  filed:  and  the  bill  will  be  dismissed,  upon  the  late  in-  paidbynezt 
fant  plaintiff  giving  an  undertaking  to  pay  ''the  costs,  and  the 
costs  of  the  next  friend  (&):^  the  next  friend  being  primarily 
answerable  to  the  defendant 

But  where  a  suit  had  been  improperly  instituted  on  behalf 
of  two  infants,  and  one  of  them  attuned  twenty-one  before 
decree ;  her  name  as  co-plaintiff  was  struck  out  on  her  appli- 
cation, with  the  costs  of  the  application,  to  be  paid  by  the 
next  firiend  (c). 

As  to  the  principle  on  which  the  costs  of  the  next  friend  are  How  the  ocmu 
to  be  computed,  the  authorities  are  not  entirely  in  unison.         mated. 

In  the  case  of  OAome  v.  Denne  (d),  a  person  who  had 
filed  a  biU  in  his  own  right,  and  also  on  behalf  of  an  infant, 
applied  to  have  his  costs  as  next  friend  beyond  the  taxed 
costs ;  but  Sir  William  Grant,  M.R,  refused  the  application. 
Lord  Eldon,  however,  in  a  subsequent  case  (e ),  where  trustees 
had  applied  for  costs  as  between  attolmey  and  client,  observed 
that  where  a  trustee,  in  the  fair  execution  of  his  trust,  has 
expended  money  by  reasonably  and  properly  taking  opinions 
and  procuring  directions,  he  is  entitied  not  only  to  his  costs, 
but  also  to  his  charges  under  the  head  of  just  aUowances ;  and 
he  intimated  a  strong  ojnnion,  that  the  next  fiiend  of  an  in- 
fimt  is  similarly  entitied,  as  tiie  infant  himself  cannot  incur 
charges  and  expenses  (y). 

Costs,  as  between  the  infant  plaintiff  and  the  defendant,  are 
generally  given  much  upon  the  same  principle  as  in  suits  by 
adult  parties. 

(5)  AwMk,y  4   Madd.  461 ;   see  of  TomiMT  v.  /m>, — *'  the  proekein 

1  Dan.  Cha.  Pr.  106.  amy  was  allowed    the   costs   he 

(c)  Oi^  V.  Oityy  2  Beav.  400.  paid'* — seems  to  be  in  accordance 

(d)  7  Ves.  424.  with  this  opinion  ;  see  Anumd  r. 
(•)  Feams  v.    Ycmy^  10  Yes.  Bradbaume,  2  Cha.  Ca.  138 ;  Stevh 

184.  art  r.  Jloare^  2  Bro.  C.  C.  662 ; 

(y)  Dickens's  report  of  the  case     Orump  v.  Baker,  18  Yes.  286. 

D  D 
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Infant  heir  im- 
peaching will 
pays  costs. 


Costs  against 
heir  of  mort- 
gagor acting 
vexatiously. 


Suit  hj  infant, 
specific  legatee, 
his  legacy  to 
bear  costs  re- 
lating to  guard- 
ian, &c. 


Bill  by  infant 
for  legacy ; 
no  costs  allow- 
ed, unless  suit 
necessary. 


It  is  said)  that  if  a  bill  is  brought  by  on  infant  heir  to  dis- 
pute a  will,  and  the  bill  is  dismissed,  the  plaintiff  should  pay 
costs  (A). 

Where  the  heir  of  a  mortgagor  filed  his  bill  (t)  to  redeem, 
and  the  mortgagee  had  expended  a  large  sum  in  a  successful 
defence  to  an  action  at  law,  brought  on  behalf  of  the  hdr 
during  his  minority,  with  a  view  to  defeat  the  mortgage  by 
setting  up  an  entail; — ^the  mortgagee  was  allowed,  in  taking 
the  accounts,  the  whole  sum  which  he  had  expended  in  his  de- 
fence at  law,  though  it  amounted  to  double  the  sum  which 
had  been  allowed  on  taxation  in  the  action  (A). 

A  bill  having  been  filed  on  behalf  of  an  in&nt  to  whom  a 
specific  legacy  was  given  by  the  will,  the  personal  estate  not 
specifically  disposed  of  was  decreed  to  bear  the  costs  of  all 
parties,  except  so  mudi  as  related  to  ihe  orders  of  reference 
and  reports  of  a  guardian  and  maintenance  for  the  infant 
plaintiff,  which  was  directed  to  be  paid  by  sale  of  part  of  his 
specific  legacy  (Q. 

Before  the  Legacy  Act  (m),  an  in&nt  legatee  was  entitled 
to  file  a  bill  against  the  executor,  and  he  could  not  safely  pay 
the  l^acy  without  a  decree ;  and  the  costs  of  all  parties  were 
given  out  of  the  testator's  estate.  But  now  the  executor 
may,  under  that  act,  pay  the  legBucy  into  Court,  and  the 
infimt,  when  he  comes  of  age,  may  petition  for  it:  cofose- 
quently  he  cannot  have  his  costs  if  he  files  a  bill  fi>r  the 
l^acy  (n),  unless  there  be  something  ^ther  (o)  in  the  will,  or 
in  the  conduct  of  the  executor,  to  render  a  suit  necessary  (p). 


(h)  BUniehome  v.  Featt^  Dick. 
163. 

(«)  Whether  during  infancy  or 
not,  is  not  stated. 

{i)  Bamsdm  t.  Lcmgl^^  2  Vem. 
636. 

(0  Barttm  v.  OkOw,  5  Yes.  461. 

(m)  36  Geo.  3,  c.  62,  8.  32;  see 


pp.  274^  276,  iupra. 

(fi)  Whopham  ▼.  Wkisfidd,  4 
Yes.  630 ;  Aaum.^  Mos.  6. 

(o)  Wiimm  r.  Bramnamiik^  9 
Yes.  180. 

(/>)  See  farther,  Btames  on 
Costs^  p.  71,  2nd  ed« 
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SECTION  I. 

AppahUment  of  Guardian  ad  litem  andpuUing  m  Answer. 

A,  BELL  mny  be  filed  against  an  infant,  as  it  may  against  a  Bill  may  be  filed 
pexBOn  of  full  age  (a),  and  it  is  no  excuse,  where  there  has  '***"*^  * 
been  unusual  deky  in  prosecuting  a  demand,  to  say  that  there 
has  been  infiuii^  on  the  part  of  those  against  whom  the  de* 
mand  is  made  (i). 

Lord  Haidwioke  suppoees(c)  a  case  where  a  guardian  hav-  Where  a  bui  of 
ing  the  iniSmt  in  his  custody,  conceals,  and  will  not  produce  mayTe  filed 
him,  but  sets  up  a  title  to  himself,  and  the  inftnt  is  the  person  tSf'^iLrdian. 
suggested  to  have  right  to  controvert  that  title.     **  In  such  a 
case,  and  so  charged,"  said  his  Lordship,  ''  I  will  not  say  but 
a  InU  of  interpleader  might  be  brought,  and  to  compel  the 
guardian  to  produce  Mm." 

And  where  nothing  is  desired  except  to  obtain  the  protec- 
tion of  the  Court  for  an  infant,  it  is  firequently  convenient  to 
make  him  a  defendant  to  the  bill  filed  for  this  purpose  {d). 

Where  a  suit  is  instituted  against  an  infant,  his  infancy  is  Infant  lerred 
not  noticed  in  the  bill  unless  it  be  a  material  fact  in  the  cause,  must'ap^nr!^ ' 

(a)  TotbiU,  pp.  169,  161,  172,  2  Yes.  jun.  11 ;  S.  C.  4  Bro.  C.  C. 

173.  116. 

(6)    Per    Lord    CommisBioner  (e)  1  Yes.  249. 

Ashnist,  in  Jimei  ▼.  TurherviUe^  (d)  See  p.  384,  supra. 

D  d2 
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Solicitor  must 
not  enter  ap- 
pearance  with- 
out aathority. 


Coart  appoints 
guardian  ad 
litem  ; 


on  motion  of 
plaintiff  or  of 
defendant. 


and  he  is  served  with  the  subpoena,  and  must  appear  in  the 
usual  way  {d). 

Where  a  female  infimt  who  was  bom  pending  a  suit,  was  a 
necessary  party  to  it ;  and  her  parentSi  in  order  to  interpose 
difficulties  in  the  way  of  prosecuting  the  suit,  had  refused  to 
have  her  baptized ;  it  was  ordered  that  she  should  be  described 
in  the  subpcena  as  the  youngest  female  child  of  her  father  and 
mother  {e). 

A  solicitor  ought  not  to  take  upon  himself  to  appear  for  an 
infant  without  some  authority  from  the  in&nt's  friends. 
Where  a  solicitor  without  any  instructions  had  caused  an  ap- 
pearance to  be  entered  for  an  infant  defendant,  the  appearance 
was  ordered  to  be  set  aside,  and  the  solidtor  to  pay  the 

costs  (ff). 

After  an  appearance  has  been  entered  for  the  infant,  the 
Court  appoints  a  guardian  to  conduct  his  defence,  who  is 
usually  his  nearest  relative,  not  concerned  in  point  of  interest 
in  the  matter  in  question  (A).  This  person  is  called  guardian 
ad  Htem;  his  duties  are  limited  to  the  particular  suit,  and  he 
has  none  of  the  powers  or  liabilities  of  a  permanent  guardiaiL 
He  may  be  appointed  on  the  motion  either  of  the  plaintiff  or 
of  the  defendant  (t). 


(d)  The  23rd  order  of  August 
1841,  by  which  the  plaintiff  is  re- 
lieved from  the  necessity  of  calling 
for  an  answer  from  parties  against 
whom  no  relief  b  sought,  does  not 
apply  to  infants  ;  for  its  object  is 
to  leave  the  propriety  of  taking 
part  in  the  suit  to  the  discretion  of 
the  party,  and  therefore  infants, 
who  can  exercise  no  discretion, 
must  answer  for  the  purpose  of 
submitting  their  interests  to  the 
protection  of  the  Court ;  see  Daniell 
on  the  New  Orders,  63.  It  was  held 
at  first,  that  to  support  a  motion, 
under   the  24th    order,  evidence 


shoidd  be  given  that  the  party, 
served  with  a  copy  of  the  bill,  is 
not  an  infimt.  Goodwin  v.  BeU^  1 
You.  &  C.  N.  C.  181 :  but  this  de- 
cision has  been  overruled.  Haigk 
V.  Z>Mwi,  1  Hare,  317,  n. ;  Wtkk 
V.  ^eM,  6  Jurist,  699. 

(e)  El^  y;  Btrmghton^  2  S.  &  S. 
188. 

(g)  Richards  v.  Dadl^y  M.  R., 
1837;  2Dan.  C.P.I. 

(A)  Lord  Redesd.  103. 

(0  WiUiams  v.  JVym^  10  Yes. 
169 ;  Pwd  V.  Jarratt^  1  Smith, 
Ch.  Pr.  266 ;  Hancock  v.  Bannii- 
ter.  Ibid.  267. 
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By  this  guardian  the  infant  of  whatever  age,  sex,  or  condi-  ?"'***^!^*rj 
tion  (A)  puts  in  a  demurrer,  plea,  or  answer ;  for,  without  the  M^n^ 
guardian  the  defence  would  be  irregular,  and  he  is  responsible  Defence  with- 

•  out  Ktuurdisn 

for  the  whole  conduct  of  it     The  plea  or  answer  is  always  on  irregular. 

the  oaih  of  the  guardian  (unless  the  oath  be  dispensed  with 

by  consent);  and  he  is primd  facie  liable  for  the  costs  of  the  Gaarduo liable 

suit,  and  is  also  personally  liable  for  the  costs  if  the  answer 

be  reported  scandalous  or  impertinent  (/). 

The  practice  as  to  the  appointment  of  guardians  ad  litem,  Practioe  ■•  to 

app<nntnieiit  of 

and  the  putting  in  of  answers  on  behalf  of  infants,  is  as  fol-  guardian,  and 
lows  (m\  •—  P""^ '""  ■"" 

lows  \jn) .—  twer. 

If  the  cause  is  a  town  cause,  that  is,  if  the  infant  defendant  I.  In  a  town 
leddes  within  twenty  miles  of  London,  a  guardian  may,  ailer  Afterappear. 
appearance  (n),  be  appointed  any  day  in  term  or  vacation,  in  S^^i'cIJiirt!"'" 
Court,  by  the  Lord  Chancellor  or  any  of  the  other  judges  of 
the  Court  of  Chancery. 

The  infant  and  the  intended  guardian  personally  attending, 
the  clerk  in  court  for  the  infant  delivers  to  the  registrar  a 
note  containing  the  title  of  the  cause,  and  praying  that  C.  D. 
(naming  the  person)  may  be  appointed  guardian  to  A.  B.  the 
infant,  by  whom  he  may  answer  and  defend  the  suit.  The  re- 
gistrar mentions  it  to  tiie  Court,  and  the  person  offering  him- 
self as  guardian  appearing,  upon  examination,  to  be  a  proper 
person,  the  appointment  is  made  of  course.  The  registrar  who 
attended  on  the  day  when  the  appointment  was  made,  will, 
upon  application,  draw  up  and  pass  the  order,  which  is  to  be 
entered  and  served  upon  the  adverse  clerk  in  court  like  other 
orders  of  course. 

After  the  guardian  has  been  appointed,  he  must  attend  at  The  guardian 
the  public  office  and  swear  to  the  answer  or  (if  necessary)  to  M^rer Vpiea^ 


on  oath. 


(ifr)Tothill,p.l59;'<Mooteo(Mi-  (m)  Hinde,  C.  P.  240,  et  seq. 

tra  Dom*  GreenTile ;  will  not  an-  see  Daniell,  C.  P.  c.  iv.  8.  7 ;  1 

8wer  because  a  feme  eoverte  and  Smith,  C.  P.  c.  11. 

within  age ;— K^ompeUed,  1 1  Car."  (it)  SuprOy  p.  306. 

(/)  Hinde,  Cha.  Pr.  240. 
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the  plea,  which  he  thinks  proper  to  put  in  on  bdtalf  of  the 
infant:  and  his  oath  may  be  taken^  though  the  answer  or 
plea  cannot  be  filed  before  the  order  appointing  him  guardian 
is  drawn  up. 
Guardian  co-  If  an  answcr  be  the  joint  answer  of  an  infant  defendant  and 

defendant  need 

only  sign  once,    of  an  adult  co-defendant^  who  is  guardian  ad  Hiem  to  the  in- 

&nt,  the  adult  defendant  need  only  sign  it  once  (n). 

Oath  dispensed       But  the  answer  is  frequently  taken  without  oath^  by  oon- 

sent,  upon  motion  or  pelitian;  and  in  that  case,  the  order 
made  upon  such  motion  or  petition  must  be  drawn  up,  passed, 
and  entered,  and  left  with  the  defendant's  clerk  in  coml;. 
The  answer  cannot  be  taken  without  oath  under  an  order  ob- 
tained for  that  purpose,  before  the  appointment  of  a  guardian 
has  taken  place. 

II.  In  a  country       In  a  country  cause,  when  the  infant  and  the  guardian  both 

reside  above  twenty  miles  from  London  and  can  oonyenienlly 
meet ;  if  the  answer  is  to  be  put  in  upon  oath  in  the  usfual 

Commission  to    way,  an  Order  must  be  obtained  for  a  commission  to  assign  a 

ian,  and  take      guardian,  and  to  take  the  answer  of  the  infant  by  such 

answer.  ^» 

guardian. 

The  order  is  made  of  course  on  motion  or  petition,  and 

when  drawn  up,  is  left  with  the  derk  in  court ;  the  writ  is 

sealed,  and  notice  of  execution  served,  in  the  same  maimer  as 

the  dedimus  to  take  the  answer  of  an  adult  defendant. 

ExecQtion  of         Two  of  the  Commissioners  must  attend  to  open  the  oomini»- 

the  commis-  .  •  • 

sion.  sion,  and  the  infant  being  produced,  and  the  proposed  guard- 

ian (who  is  also  present)  appearing  upon  inquiry  to  be  a  pro- 
per person,  tliey  appoint  him  guardian  to  the  infant»  to  answer 
and  defend  the  suit.  The  guardian  after  his  appointment  ex- 
hibits his  answer  on  behalf  of  the  inftnt,  and  is  duly  sworn  or 
affirmed  by  the  commis^oners  to  the  truth  of  it 
Commission  to  In  a  Country  cause,  if  the  proposed  guardian  reside  in  Lon- 
ian.  dpn,  and  the  infant  in  the  country ;  or  if  they  both  reside  in 

the  country,  and  the  answer  is  to  be  taken  without  oath,  a 

(«)  Afion.y  2  J.  &  W.  553. 
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oommiflsion  to  iusign  a  guardian  only  will  be  sufficient  This 
G0inmiB8i<Mi  is  made  out  ex  parte,  and  the  order  is  not  served. 
It  is  executed  in  the  manner  already  described,  except  that  the 
guardian's  presence  is  dispensed  with. 

The  guardian  thus  appointed,  if  he  lives  in  London,  must  How  guaniian, 
attend  at  the  public  office  with  the  certificate  of  his  appoint-  swean  his  an- ' 
ment»  and  swear  to  his  answer,  already  engrossed  and  if^Min\on.  ^ 
stamped.  ^*'"- 

Where  the  infant  and  guardian  both  reside  in  the  country.  How,  where  he 
and  cannot  conveniently  meet,  and  the  answer  is  to  be  put  in  J^^tiy. 
upon  oath,  the  guardian  may  be  appointed  by  commission, 
and  after  the  certificate  of  appointment  is  returned,  the  answer 
may  be  taken  in  the  country,  under  a  commission  (p)  to  take  Commiieioii  to 
the  mfimt'e  «u,wer  by  hi.  guardian  already  «dgneA  '^''^^- 

It  seems  that  such  a  commission  may  now  be  taken  out 
without  order,  though  formerly  it  could  not  be  made  out  by 
the  clerk  in  court  without  an  order  first  obtained  for  that 
purpose  (p). 

Where  the  infant  and  the  guardian  both  reside  in  the  Answer  uken 
country,  and  cannot  conveniently  meet,  and  the  guardian's 
oath  is  dispensed  with,  the  answer  is  brought  to  the  defend- 
ant's clerk  in  court,  with  the  order  for  taking  it  without 
oath,  the  date  and  import  of  the  order  are  inscribed  on  the 
record,  and  the  answer  is  filed  of  course,  with  the  certificate 
of  the  guardian's  appointment  annexed. 

But  these  rules  of  practice  are  relaxed  where  the  cireum-  rqIss  relaxed, 
stances  of  the  case  seem  to  require  it  if  neceswry. 

Thus,  where  an  infant  lived  in  town,  on  affidavit  of  danger  Guardian  ap. 
to  his  health  firom  bringing  him  into  Court  to  have  a  guardian  ^tinLondon 
asogned,  a  commission  was  ordered  for  the  purpose  (y).         -   ^^  commusion ; 

(o)  It  Is  no  objectiim  to  a  com-  2  Dan.  C.  P.  28d. 
misnoner  to  take  an  answer  that        {p)  Order  iz.  21st  Dec.  1833 ; 

he  is  under  twenty-one  yean  of  see  1  Dan.  C.  P.  234. 
age,  provided  he  is  of  sufficient  age        {q)  Ihdee   of  MarUHHWtgh   v. 

to  take  an  oath.  Prac.  Reg.  117 ;  Duchess  of  Marlbonmgk,  Dick.  74. 
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--in  Coort,  Jq  ^  cause  where  three  of  the  defendants  were  infants*  two 

without  com- 

S!l?!^nZ^^   of  them  appeared  in  Court,  and  had  a  guaidian  (their  mother) 

lant  8  presence.  ^  •         ^  • 

assigned,  to  put  in  their  answers ;  but  the  third,  from  iUness, 
could  not  attend  the  Court  •  On  an  affidavit  of  the  infimfs 
medical  attendant  as  to  his  illness,  his  mother  was  appointed 
his  guardian,  to  put  in  his  answer,  without  either  his  presence 
in  Court,  or  a  commission  (r), 
Infimt  ont  of         Where  an  infant  defendant  does  not  redde  within  the  juris- 

thejanidiction;      ^     ^  ^  * 

-  commission     diction,  the  general  course  i^  to  issue  a  commission  for  the 

to  appoint 

guardian.  appointment  of  a  guardian.     But,  where  the  infant  has  a 

SS^tL.      parent  or  teatamentary  guardian  not  inteieeted  in  the  suit,  a 

commission  is  not  necessary  if  the  plaintiff  does  not  insist 
upon  it 

Thus,  where  an  infant  resided  abroad,  and  affidavits  were 
made  as  to  this  fact,  and  that  the  infant's  &ther  was  not 
interested  in  the  matters  in  difference  in  the  suit,  Lord  Eldon 
ordered,  on  motion,  (tiie  plaintiffs  consenting),  that  the  fiither 
should  be  assigned  guardian  of  the  infant  for  the  purpose  of 
putting  in  his  answer;  and  the  report  states  that  several  omilar 
orders  were  produced  hj  the  registrar  («)• 

Lord  Eldon,  indeed,  subsequently  refused  a  umilar  appli- 
cation (f),  after  consulting  the  registrar,  who  esid  there  was 
no  instance  of  such  an  order;  but  it  seems  dear,  that,  if  the 
case  of  Janffsma  v.  JPjftel  had  been  mentioned,  his  Lordship 
must  have  followed  it  On  the  authority  of  that  case.  Sir 
John  Leach,  V.  C,  ordered,  on  motion,  (with  the  consent  of 
the  plaintiffs),  that  the  guardian  who  had  been  appointed  by 
commission  to  put  in  the  answers  of  infimt  defendants  resid- 
ing abroad,  to  the  ori^nal  bill,  should  also  put  in  thdr 
answers  to  a  supplemental  bill  (u)»    It  has,  indeed,  been  re- 

(r)  Hill  V.  SmUh^  1  Mad.  290 ;  Aberffovem^y  Dick.  31. 

see  Ehighi  v.  KnigMy  1  Smith,  Ch.  (0  Tappm  v.  Ncrmany  11  Yes 

Pract  256.  563. 

(9)  Jimgma   v.  Pfiely   9   Yes.  {u)  LuMn^ny.Sewdlf^yL^ 

-357;  see  Lord  Howard  v.  Lord  28. 
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marked,  that  this  order  was  unneoessaiy,  the  appointment  of 
a  guardian  in  the  original  suit  being  a  sufficient  appointment 
for  any  supplemental  or  revived  suit  (x)« 

In  a  recent  case  before  Lord  Langdale,  M.  B.,  a  guards 
ian  ad  Utem  to  some  infant  defendants  reudent  out  of  the 
jurisdiction,  was  (in  order  to  save  the  expense  of  a  commis- 
sion) appointed  on  motion,  upon  proof  of  her  respectability, 
and  that  she  had  no  interest  adverse  to  that  of  the  in-^ 
fants(y). 

Where  an  infant  defendant  is  in  custody  under  some  How  guardian 
other  authority  than  that  of  the  Court  of  Chancery,  Habeas  ^t^ cuitody 
Corpus  will  be  granted  on  motion  (but  not  on  petition)  to  of  ciunoery). 
bring  him  into  Court  to  have  a  guardian  assigned  {z). 


SECTION  n. 

Appointmeni  of  Ouardian  and  putting  in  Answer,  where  there  is 

Contempt  of  Court. 

The  practice  of  the  Court  where  an  infant  defendant  ne- 
glects to  appear,  or  if  he  appears,  but  n^Iects  to  have  a 
guardian  assigned,  has  been  settled  by  the  second  of  the 
Orders  of  April,  1842,  which  provides; — That,  upon  default  sii  clerk  may 
by  an  infant  defendant  in  not  appearing  to,  or  not  answering  g^i^fau!?^ 
the  bill,  the  Court  may,  upon  motion,  order  that  the  senior 
fflx  clerk  not  towards  the  cause  may  be  assigned  guardian  of 
such  infant  defendant,  by  whom  he  may  appear  to  and  an- 
swer, or  may  answer  the  bill  and  defend  the  suit,  upon  the 
Court  being  satisfied  that  such  defendant  is  an  infant,  and,  if 
the  infant  has  not  appeared,  that  the  subpoena  toappear  to 
and  answer  the  bill  was  duly  served,  and  (whether  the  infant 

(«)  1  Smith,  Ch.  Pr.  267.  (j)  Smith  v.  Palmer,  3  Beav.  10. 

(z)  Home  v.  Lanoyy  Dick.  170. 
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has  appeal^  or  not)  that  a  notice  of  such  motion  was  (after 
the  exjHiation  of  the  time  for  appearing  to  or  answering  the 
bill,  and  at  least  six  dear  da^s  before  the  hearing  of  each 
motion)  served  upon  or  left  at  the  dwelling-house  of  the 
person  with  whom  or  under  whose  care  such  infant  defendant 
was  at  the  time  of  serving  the  subpcena,  and  was  also  s^red 
upon  or  left  at  the  dwelling-house  of  the  father  or  guarcUan 
(if  any)  of  sudi  infant,  where  die  person  with  whom,  or  under 
whose  care,  the  in&nt  was  at  the  time  of  such  service,  shall 
not  be  the  father  or  guardian  of  the  infant,  unless  the  Court, 
at  the  time  of  hearing  such  motion,  shall  think  fit  to  dispense 
with  such  last-mentioned  service. 
Former  pru-         The  practice,  as  it  stood  before  the  Order,  may  be  stated  as 

follows ;  the  present  tense  being,  for  the  sake  of  conveni^ioey 
employed : — 

The  infant's  neglect,  after  subpcmoy  to  appear,  or  to  have  a 
guardian  assigned,  amounts  to  contempt,  for  which  be  may  be 
attached  (a).  But  if  the  parent  or  other  person  in  whose 
custody  he  is,  secretes  him  so  that  he  cannot  be  served  with 
the  subpcma  to  appear,  service  of  the  mbpcena  upon  such  per- 
son is  sufiScient^  and  the  plaintiff  is  then  at  liberty  to  sue  out 
an  attachment  against  the  infimt  to  compel  him  to  appear  (&)• 
Proceedings  for  The  attachment,  whether  for  not  appearing,  or  for  not 
<»»  «»p  •         answering,  is  usually  sealed,  but  not  executed ;  and,  as  soon 

as  it  is  sealed,  but  before  it  is  returnable,  the  plaintiff  is  at 

liberty  to  move  for  a  messenger  to  bring  the  infant  into 

Six  clerk  u-      Court,  and  when  he  is  brought  there,  if  no  fit  person  offer  to 

sign    gaam-     ^  guardian,  the  Court  usually  assigns  the  senior  ox  derl^ 

not  towards  the  cause,  to  be  guardian;  by  whom  he  may 

(a)  8ami  V.  e^mffdf,  Hil.  7  Car.,  Knlglit  Bmee  required  (in  addi- 
Tothm,  77.  tion  to  the  statoment  that  the  hr 

(b)  Baker  v.  HolmeB,  Dick.  18 ;  ther  lefosed  to  say  where  bis  son 
SmM  ▼.  MarthaU,  2  Atk.  70;  was)  proof  of  the  age  of  the  infimt 
S.  C.  Oarmm  v.  Mankail,  Dick.  (11 ),  and  that  his  usual  readence 
77 ;  Tkompwn  v.  Jonety  8  Yes.  was  with  his  father;  see  11  L.  J. 
141.    In  Uq^  v.  IMiydy  V.  C.  N.  S.  100. 
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answer  and  defend  the  suit  (e)*  The  infimt  is  then  dischaiged, 
he  cannot  be  kept  in  custody  after  a  guardian  has  been  a»- 
fflgned(d). 

Li  a  htecase^llieiModuotionoftheinfiintwaB  dispensed  with:  ivoductkm  of 
an  infiuit  defendant  having  ^>peaied»  but  not  having  put  in  with, 
her  answer,  a  messenger  had  been  ordered  to  bring  her  into 
Courts  in  order  Ihat  a  guardian  might  be  asngned.  The 
messenger's  return  stated,  that  the  infant  was  secreted  by  her 
mother.  The  yice->Chancellor,  Sir  L.  Shadwell,  ordered  the 
senior  ox  derk  to  be  app<nnted  guardian,  without  the  infant 
being  produced  («)• 


An  in&nt  peer;  if  he  is  in  contempt,  is  not  brought  in  to  Sec^^oMtntum 
haye  a  gaaidian  anigned  him,  bat  hi.  lands  may  be  aeqnea-  ^"^ 
trated  (g). 

The  Court  will  aid  a  plaintiff,  where  undue  advantage  is  FUintiff  tided, 

where  infimt 

taken  of  the  absence  of  an  infant  defendant  out  of  the  juris-  ontorthe  jvrie- 

-.     .  diction. 

diction. 

A  copyholder  by  will  charged  his  lands  with  payment  of 
his  debts;  the  lands  lay  in  England,  but  the  heir  was  an 
infant,  and  lived  in  Scotland :  a  bill  was  brought  against  him 
for  the  satisfaction  of  the  debts  out  of  the  copyhold  estate,  to 
which  he  appeared,  but  was  in  contempt  for  not  answering. 
Lord  King,  C,  ordered  that  the  defendant  should  answer  by 
a  certain  day,  or  shew  cause  why  process  of  sequestration  Sequestration 

•  \  .        M  •  -xi-'  •/»!_  i!»i*ii  V.      of  infcnt'ii  land. 

might  not  issue  against  him  as  if  he  were  of  full  age,  or  why 
a  receiver  should  not  be  appointed  of  the  premises  (A).  Recdver. 

So,  in  modem  times,  the  rule  against  assigning  a  guardian  Gaardian  at- 

A  ,-  .„  1         t   t       m  j«  ^    signed,  on  mo» 

on  motion  for  an  mfant  residing  abroad,  has  been  dispensed  uon  ofpUintiff, 
with  in  favour  of  a  plaintiff  who  was  unable  to  proceed  with  i^'^road." 

(c)  Pract.  Reg.  229 ;  Hinde,  Ch.  {d  }  Perkma  v.  Hammond,  Dick. 

Pr.  240 ;  Lan^Iey  y.  Mark,  Caiy,  287. 

88 ;   Smith  v.  BdvHurdmm,  Dick.  (e)  Steedr.  CoHey,  7  Sim.  148. 

234 ;  Byles  r.  Le  Oros,  9  Yes.  12 ;  {g)  Anan^  2  Ch.  Ca.  163 ;  Me 

ShdUy  V.  ,   13  Yes.  66;  For.  Rom.  206. 

Wii9on  v.  BcU,  1  Price,  62;  3  (A)  Ltg  v.  TkmiMl,  2  P.  W. 

MoU.  27  ;  7  Sim.  148,  n.  400. 


404 


SUITS  IN   EQUITT   AGAINST  INFANTS. 


Infants  not 
within  8th  or 
2l8t  Order  of 
Aug.  1841. 


his  suit  for  want  of  the  answer  of  an  infant  residing  abroad, 
and,  on  his  application,  the  Court  has  appointed  ia  guardian 
ad  litem  (i).  In  the  case  of  Hancock  v.  Bannister  {j),  the 
senior  six  clerk  was,  by  an  order  made  upon  notice,  appointed 
to  put  in  an  answer  for  an  infant  defendant  who  had  been 
removed  by  his  parents  to  America. 

Infant  defendants  are  not  within  the  eightli  of  the  Orders 
of  August,  1841,  by  which,  when  the  defendant  omits  to 
appear  within  eight  days  after  service  of  subpoena,  the 
plaintiff  may  obtain  leave  to  enter  an  appearance  for  him  (A); 
nor  are  they  within  the  21st  Order,  by  which,  when  the  de* 
fendant  omits  to  plead,  answer,  &c,  in  due  tim^  the  plaintiff 
is  enabled  to  file  a  traversing  note  [Tj. 


SECTION  III. 


Answer  ex- 
pressed as  made 
by  guardian; 

may  be  a  mere 
form. 


Formal  parts 
omitted  in  in- 
fant's answer. 


The  reason. 


Proceedings  in  the  Suit. 

The  answer  of  an  infant  is  expressed  to  be  made  by  his 
guardian ;  it  need  be  no  more  than  a  mere  form,  submitting 
his  rights  to  the  protection  of  the  Court  (m),  which  always 
proceeds  with  especial  caution  where  the  interests  of  infants 
may  be  affected  (n) ;  and  the  general  saving  at  the  beginningy 
together  with  the  denial  of  combination  {o),  and  the  traverse 
at  the  conclusion,  common  to  all  other  answers,  are  always 
omitted.  For  an  infant  is  entitied  to  the  benefit  of  every 
exception  which  can  be  taken  to  a  bill,  without  expressly 
taking  it ;  he  is  considered  as  incapable  of  tiie  combination 
charged  in  the  bill,  and  his  answer  cannot  be  excepted  to  for 


(•)  Paul  y.  JarraUy  1  Smith, 
Ch.  Pr.  256. 

U)  Ibid.  267. 

(i)  S.  W.  BaUwa^  Co.  t.  Pool^^ 
6  Jurist,  i55 ;  see  p.  396,  mpra^ 
n.  (i). 


(0  AiMyy.A0taMifiylOSim.664» 

(lift)  3  Molloy,  27 ;  2  Beav.  464. 

(n)  IJ.  &  W.  168. 

(o)  The  chai^  of  combinatioii, 
however,  is  now  frequently  omit- 
ted. 
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insuffidency  {p).    Even  where  the  plaintiff  has  to  shew  cauite  Answer  cannot 
against  dissolving  an  injunction  restraining  an  action  at  law  for  inraffi- 
by  tiie  in&axt,  unless  he  can  do  so  upon  the  merits  according  ^^^^' 
to  the  answer,  the  injunction  will  be  dissolved ;  for  howevcsr 
insu£Sdent  the  answer  may  be,  he  cannot,  by  taking  excep- 
tions, compel  a  discovery  fix>m  the  infant;  even  if  the  bill  con- 
tains a  charge  that  books  and  documents  have  come  into  the 
infant's  hands  {q). 

The  rule  is,  tiiat  infants  may  state  anything  they  mean  to  infant  maj 
prove,  but  cannot  be  themselves  called  upon  to  answer  Air-  he  meaiM  to  ^ 
ther(r>  P~^*- 

It  may,  however,  be  very  much  for  the  benefit  of  an  infiuijt 
that  his  answer  should  state  the  facts  which  are  intended  to 
form  his  defence ;  as  he  may  thus  be  enabled  to  go  into  evi- 
dence as  to  matters  which  would  not  otherwise  be  in  issue  in 
the  cause  («);  for  it  has  been  held,  that  evidence  cannot  be  Cannot  go  into 
read,  even  on  behalf  of  an  in&nt,  as  to  facts  not  stated  in  ti^  ^tten^iot  mit 
bill,  unless  they  are  put  in  issue  by  the  infant's  answer  (/).  ^  ''^®' 
And  though  the  infant's  answer  may  be  a  mere  form,  it  is  the 
duty  of  the  counsel  who  appears  for  him  to  defend  his. inter- 
est, and  to  call  the  attention  of  the  Court  to  his  rights  («)• 

An  infimt's  answer  cannot  be  read  in  evidence  agunst  Answer  cannot 
him,  because  in  reality  it  is  not  the  answer  of  the  in&nt,  inhnu  ^ 
but  of  tiie  guardian,  who  is  sworn,  and  not  the  infant ;  and 
the  infant  may  know  nothing  of  the  contents  of  tiie  answer 
put  in  for  him  by  his  guardian,  or  may  be  of  such  tender 
years  as  not  to  be  able  to  judge  of  it  (:ir).     The  plaintiff  is  puintiir  must 

(p)  Lord  Redesd.  314 ;  Strud-  (r)  Per  Richards,  C.  B.,  6  Price, 

wiei  V.  Pargikr^  Bunb.  388 ;  Cope-  388. 

2019^  V.  Wheeler,  4  Bro.  C.  C.  266 ;  {$)  See  HMen  v.  Hearny  1  Bear. 

Savagev.  CarroU,  1  Ba.  &  Be.ddS;  455. 

see  1  Dan.  C.  P.  240.  (t)  Pouya  v.  Mansfield^  "O  Sim. 

{q)  Lwxu  y.  Lueoi^  13  Yes.  274.  565. 

Strudwkk  v.  Pargiter,  ubi  supra.  («)  3  Molloy,  27. 

But  he  ought  not,-  on  account  of  (x)  Eeclegtan  t.  Fetfyy    Garth, 

this  objection,  to  be  left  ont  of  any  79;  8ee3P.W.237;  lBa.&Be. 

suit  to  which  he  is  properly  a  party.  553. 
Hardeastle  r.  Shafto,  1  Anst.  77. 
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pnnre  his 
•gaintt  in&nt. 

ReplicatioQ. 


Where  it  to  mi- 
cesMry. 


F«etBtobe 
proTedy  not- 
withstanding 
mdmisiioni  fai 


Deed  proved 
for  innnt  as 
plaintiff,  niiitt 
ut  prored 
agalntthim  m 
defendant* 


ETidenoe  tdcen 
before  the  in- 
fuitwasapartj 
totiwrait, 
cannot  be  read 
against  him. 


Aeconnts  taken 
before  iniknt 
was  partj  may 
be  adopted  if 
beneftdaito 
him. 


Ilierefoi^  ocmipelled  to  prove  against  an  infant  defendant,  in- 
dependently of  the  infant's  answer,  the  wfade  case  on  wUch 
he  xelies;  and  in  order  to  do  so,  he  ought  in  general  to  reply 
to  the  answer,  and  to  go  into  evidenoe  (y). 

But  if  the  answer  contains  any  admission  which  it  is  ex*- 
presdy  for  the  benefit  of  the  in&nt  to  make^  as  where  an  in- 
fimt  claims  an  interest  under  the  same  instrument  as  the  jdain- 
tiff,  if  such  instrument  is  not  adverse  to  any  other  interest 
which  the  infimt,  but  for  its  existence,  might  have  in  the  sub- 
ject-matter of  the  suit ;  as  where  the  plaintiff  daims  as  devi- 
see of  real  estate,  and  the  in&nt  defendant  daims  also  nnder 
the  same  will,  but  is  heii^«t*]ftw  to  the  testator;  no  further 
proof  is  necessary  as  between  the  plaintiff  and  the  infimt,  and 
the  cause  may  without  rej^cation  be  set  down  on  bill  and  an- 
swer {z). 

Where  the  bill  stated  a  defendant  to  be  out  of  the  juiisdio- 
tion,  and  this  was  admitted  by  the  defendants,  some  of  whom 
were  infimts,  proof  of  the  feet  was  stall  heM  to  be  neoes- 
sary(«). 

Where  it  was  feund  necessary  to  amend  a  bill  by  striking 
out  ihe  name  of  an  in&nt  plaintiff  and  making  him  a  defend- 
ant, a  settlement  which  had  been  erroneously  proved  for  him, 
was  ordered  to  be  proved  anew  against  him  as  a  defendant  (£)• 

A  bill  was  filed,  and  after  the  plaintiflb  had  gone  into  evi- 
dence, they  added  parties  by  amendm^it,  and  some  of  the 
new  defendants  were  in&nts.  The  Court  refused  to  order 
ihe  evidence  upon  the  original  bill,  to  be  read  on  the  hearing 
against  the  infimt  defendants  (c). 

Where  an  infent  is  brought  before  the  Court  by  supple- 
mental bill  after  accounts  have  been  taken  and  a  report  made, 
the  infimt  is  not  bound  by  the  decree  or  orders  or  the  ac- 
counts taken  under  them,  and  is  stricdy  entitled  to  have  the 


(^)  2  £q.  Ca.  Ab.  237. 
(»)  1  Dan.  C.  P.  240. 
(a)  fFilHnson  y.  Beal,  4  Mad. 
40B. 


(b)  Phmkei  T.  Jake^  2  Sclu  ft 
Lef.  160,  Mpru,  p.  984. 

(e)  Qumtoet  v.  Btdkn^  6  Mad. 
81. 
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aoooimtB  taken  again;  but  the  decree  ought  to  direet  the 
Master  to  adopt  ihe  aoooonts  abeadj  taken^  so  fiir  as  he  shall 
think  benefidal  for  the  infant  (d)« 

Facts  cannot  be  stated  so  as  to  bind  infimts,  in  »  oaae  sent  infimu  not 
out  of  Chancery  finr  the  opinion  of  a  court  of  kw,  and  on  this  ^e^  i/cue  ' 
general  ground^  Lord  Mdon  refused  to  direct  a  case  on  the  uwT^  "^ 
legal  effect  of  a  will,  where  the  question  waa  whether  a  de- 
fendant had  not  incurred  a  forfeiture  affecting  himself  and  his 
infimt  issue,  [who  were  not  parties  to  the  cause]  («)• 

If  any  of  the  defendants  in  a  foreclosure  suit  be  under  age^  iQ^t  euinoc 
a  decretal  order  under  7  Geo.  2,  c  20,  s.  2,  cannot  be  made,  fo,!^^i^i|^it. 
for  an  infant  cannot  admit  the  plaintiff's  title  as  required  by 
the  act  (^). 

A  legacy  was  bequeathed  (A)  to  ^*  Sophia,  daughter  of  S."  Evidence 
S.  had  only  two  daughters,  one  named  Seiina,  and  the  other  qaire/i^nit 
Mary  Ann.    There  was  eyidence  to  shew  that  Sdina  was  '"^^^ 
the  person  intended,  but  as  the  other  dauj^ter  was  an  infinity 
the  Court  would  not  make  a  declaratiim  to  that  effect  at  the 
hearing,  but  referred  it  to  the  Master  to  inquire  who  was  the 
Iq^tee  intended  by  the  description  in  the  wilL 

Where  facts  are  to  be  proved  against  infimts,  the  witnesses  WitaeMM  to 
ought  (as  in  all  cases  where  the  parties  do  not  consent  to  adiffiBr-  intemsatorieil!! 
ent  course)  to  be  examined  on  interrogatories^  and  the  Master 
ought  not  to  proceed  on  affidayits.  In  the  case  of  IWoiton  y. 
Hargrove  (i),  where  affidavits  by  people  in  America  had  been 
improperly  receiyed,  Sir  J.  Leadh^  V.  C,  on  motion,  directed 
the  Master  not  to  proceed  upon  them;  with  liberty,  under  the 
drcumstances,  to  apply  to  the  Court,  if,  by  death  or  other- 
wise, it  became  impossible  to  obtain,  under  a  commission,  the 
evidence  of  the  persons  who  had  made  the  affidavits. 

{d)  Brook/Md  r.  Bradl^j  Jac.  (ff)  Lmhington  r.  Price^  9  Sim. 

632;  BoMie  ▼.  Jadswn^  10  Sim.  661 ;  Qrane  ▼.  AfUehell,  10  Sim. 

167 ;  see  JUonSffomery  y.  BeUfy,  1  484. 

Bligh,  N.  S.  S91, 9upra,  p.  985.  (A)  StOl  t.  Harte,  6  Madd.  192. 

(e)  Hawtint    r,    Ltueombe^    2  (t )  3  Madd.  496,  9upra,  p.  886. 
Swanat.  376. 
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Infant  heir 
bound  by  ad- 
mission of  hifl 
ancestor. 


Exhibits 
proved  at  the 
hearing. 


Fact  of  bank- 
ruptcy  may  be 
disputed  with- 
out notice. 


Infant  heir  en- 
titled to  iasne. 

Counsel  may 
waive  the  right. 


Guardian  may 
be  removed. 


It  seems  that  a  will  cannot  be  declared  well  proved  against 
an  in&nt  upon  proof  of  the  handwriting  of  a  witness  who  is 
abroad;  but  there  must  be  a  commission  to  examine  the 
witness  (A). 

If,  in  a  suit  to  establish  a  will,  the  heir  admits  the  will,  and 
dies  before  the  hearing,  his  heir,  though  an  infant,  is  bound  by 
the  admission,  and  the  will  need  not  be  proved  against  him  (/). 

In  the  Exchequer  (m),  where  an  infimt  was  party,  and  his 
interest  was  concerned,  the  Court  did  not  allow  of  an  order 
to  examine  a  witness  mvd  voce  to  prove  a  deed  or  exhibit,  but 
the  witness  must  have  been  examined  in  the  office  upon 
interrogatories  (n) ;  but  there  seems  to  be  no  rule  of  the  Court 
of  Chancery  which  prevents  the  proving  of  exhibits  vivd  voce 
at  the  hearing,  in  the  case  of  infants,  any  more  than  of 
adults  (o). 

Infant  defendants  have  been  held  not  to  be  precluded,  by 
failure  in  giving  the  notice  required  by  act  of  Parliament  (p), 
from  disputingthe  fact  of  bankruptcy ;  and  an  inquiry  before 
the  Master  has  been  directed  {q). 

Where  a  bill  is  filed  to  establish  a  will  against  an  infimt 
heir^  the  heir  is  entitled  to  an  issue  demsavit  vel  non  ;  but  if 
the  counsel  for  the  infant  heir  is  clear,  from  the  evidence,  that 
there  is  no  ground  to  impeach  the  will,  he  is  fUly  justified  in 
declining  to  ask  for  an  issue  (r). 

If  the  guardian  does  not  do  his  duty,  the  Court  will  allow 
him  to  be  removed,  but  as  long  as  he  continues  he  is  oond- 
dered  responsible  («)• 


(i)  FUzherbert  y.  FUzherhmt^  4 
Bro.  C.  C.  231. 

(0  Look  ▼.  FooUy  4  Sim.  132, 
where  the  cases  of  Sleeinan  v.  Slee- 
SMMi,  (Dick.  787),  and  Oa/riwrighi 
V.  CartwriglU^  (Dick.  645)  are  cor- 
rected. 

(m)  Equity  jurisdiction  of  the 
Court  transferred  to  the  Court  of 


Chancery,  stat.  6  Vict  c.  6. 

(a)  Carleton  t.  BrightweU^  2  P. 
W.462. 

(o)  1  Dan.  C.  P.  241. 

{p)  49  Geo.  3,  c.  121,  s.  11. 

{q)  BeU  ▼.  Tkm^,  4  Madd.  372. 

(r)  Lmf  V.  2>0pf,  3  Madd.  245. 

(/)  Ruuett v.Skarpey IJ. & W. 
482. 
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And  infants  are,  generally  speaking,  as  much  bound  by  the  Inftmti  boand 
proceedings  in  a  cause  as  persons  of  full  age.     Thus  it  seems  of  thdrsoU-^^ 
that  ift  in  the  case  of  TObUm  v.  Ifeiyraw (0,  the  soUcitor  «*^'*^*«™»- 
for  the  infants  had  concurred  in  the  use  of  affidavits  instead 
of  interrogatories,  the  infimts  would  have  been  bound. 

Considecable  importance  is  attached  to  the  discretion  of  the  inBtanoe  of  the 
guardian. .  Thus  («),  an  infant  heir  and  devisee  having  been  to%e  guard- 
made  party,  by  supplemental  bill,  to  a  suit  in  which  a  sale  of  ^eprS^S!^ 
the  land  of  his  ancestor  and  devisor  had  been  decreed,  and  it 
beuig  for  the  infant's  advantage  that  the  sale  should  be  expe« 
dited.  Lord  Chancellor  Hart,  on  the  consent  of  the  guardian 
and  all  the  other  parties,  made  an  order,  without  a  reference, 
for  publication  to  pass  in  the  second  cause,  and  for  its  being 
set  down  out  of  the  regular  course,  in  order  to  secure  an  early 
hearing. 

But  it  was  held,  in  the  same  case,  that  a  decree  on  the  sup» 
plemental  bill  was  indispensable  before  a  sale  could  be  hadi 
and  the  Court  refused  a  reference  to  inquire  whether  it  would 
be  for  the  benefit  of  the  infant  that  tt|^  sale  should  be  efiected 
before  such  a  decree. 

If  an  infant  defendant  comes  of  age  before  a  decree  has  infant  attaining 
been  made  in  the  cause,  he  may  (x)  obtain  leave  fit>m  the  cne,  nwy  make 
Court  to  amend  his  answer,  or  to  put  in  a  new  one,  and  he  *  "^  defence, 
may  go  into  evidence  in  support  of  the  new  defence  thus 
made  (y).     In  what  cases  thb  may  be  done  after  decree  shall 
be  considered  hereafter.    But  leave  should  be  applied  for 
immediately  afler  the  defendant  attains  his  uugority,  others 
wise  the  defendant  will  be  bound  by  his  answer. 

On  a  bill,  praying  the  sale  of  a  trust  estate  for  portions.  But  must  apply 
the  in£mt  heir,  by  his  answer,  desired  that  the  trust  estate  |!^ming  of  l^ 
might  not  be  sold,  and  offered  to  subject  other  lands  to  the 
portions.     At  the  hearing ^  foiir  years  afler  he  came  of  age,  he 

(I)  fhtpra^  p.  407.  («)  See  Dwns  v.  Ihwding^  2 

(«)  Sheppard  v.  Qreei^  1  Moll.     Keen,  248,  ti|/ro,  p.  418. 
276.  Cr)  See  tii/r0>  p.  416. 

E  E 
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Answer  read 
againBt  infiuat 
on  re-heoring. 


Infant's  answer 
read  against 
guardian. 


Subpoena  to 
hear  judgment 
must  be  served 
on  guardian. 


This  service 
good,  though 
infancy  deter- 
mined before 
judgment. 


Proceedings 
where  inftuit 
heir  makes  de- 
fault at  the 


was  held  to  be  bound  by  this  offer,  because,  if  he  m^ant  to 
retract  it»  he  ought  unmediately,  when  he  came  of  age,  to 
have  applied  to  the  Court  for  leave  to  amend  his  answer  (^r). 

It  seems,  that  where  a  defendant,  bdng  an  infant,  answen 
by  guardian,  and  at  foil  age  neither  amends  nor  makes  a  new 
answer,  as  he  may  do,  but  prays  a  hearing  of  the  cause  de 
navoj  his  answer  shall  be  evidence  against  him  (a).  • 

The  answer  of  an  infant  may,  it  seems,  be  read  against  die 
guardian;  and  in  Bectsley  v.  Magraih  (ft),  the  answer  of  an  in- 
fant by  his  mother  and  guardian,  in  another  cause,  was  read 
against  the  mother. 

Service  of  a  subpoena  to  hear  judgment,  personally  on  an 
in&nt,  is  not  good  service,  whatever  his  age  may  be.  It  is 
necessary  to  serve  his  guardian  ad  Utem,  who  is  assigned  for 
the  purpose  of  answering  and  defending  the  suit;  and  this  is 
agreeable  to  the  language  of  the  order  assigning  him  the  in- 
iant's  guardian  (c). 

In  a  case  where  the  defendant  being  an  in&nt  when  the 
suit  was  instituted,  putin  his  answer  by  his  father,  as  guard- 
ian ;  he  resided  with  his  father,  and  the  subpoena  to  hearjudg- 
ment  was  served  on  the  father.  Lord  Manners  hdd,  that  this 
was  good  service,  and  that  no  further  service  was  neoeesary, 
although  the  son  had  attained  his  full  age  befbre  judgment 
was  actually  given  {d). 

Where,  at  the  hearing  of  a  cause,  the  defendant,  the  heir- 
at*law,  who  was  an  infant,  made  de&ult,  the  parties  were  to 
take  such  a  decree  against  him  as  they  could  sustain,  with  a 
day  to  shew  cause;  but  as  it  was  necessary  that  the  will  should 


{z)  Cecii  V.  Earl  ofSalubwy,  2 
Vem.  224;  see  Bennet  v.  Z^^A, 
Dick.  89. 

(a)  Hinde,  C.  P.  422 ;  2  Dan. 
C.  P.  402.  This  must  he  under- 
stood of  cases  in  which  a  day  has 
beengiren  to  shew  cause:  seethe 
next  aectioii. 


(b)  2  Sch.  &  Lef.  34 ;  2  Dan. 
C.  P.  402. 

(c)  Tu^hr  V.  Aiwood^  2  P.  W. 
643;  FteemoH  v.  Oamodk,  Dick. 
439. 

(d)  Llcyd  ▼.  Lord  THMMfon,  2 
Molloy,  329. 
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* 

be  declared  to  be  proved.  Lord  Hardwicke  ordered  the  proofs 
to  be  read,  in  order  that  he  might  so  declare  it  (e). 

Until  the  passing  of  stat.  1  WilL  4,  c  47,  the  rule  of  law  Puoldemurred 
enabling  the  parol  to  demur  where  an  infant  heir  was  sued  it  ^uid  have 
on  a  specially  of  his  ancestor,  l  e.  enabling  the  heir  to  plead  ]^^^ 
that  he  was  an  in&nt,  and  that  he  ought  not  to  answer  until 
he  was  of  age  (y),  prevailed  also  in  courts  of  equity,  and  the 
parol  demurred  in  equity  in  those  cases,  and  those  only,  in 
which  it  would  have  demurred  at  law  (A).    Where  the  parol 
demnned,  nothing  was  done  to  affect  the  infimt;  the  Court, 
indeed,  on  a  bill  to  marshal  assets  against  an  infant  heir,  did  9**^  declared 

right. 

declare  the  rights  of  the  parties,  and  appointed  a  receiver  of 
fhie  estate,  thus  securing  the  rents  for  the  creditors  (t) ;  but  it 
did  not  decree  satis&ction  out  of  the  real  estate,  nor  direct  a 
sale,  until  the  infant  came  of  age  (J),  And  even  where  an  es- 
tate descended  to  an  infant  heir,  subject  to  a  trust  to  sell  for 
payment  of  certain  incumbrances,  and  a  sale  was  decreed  ac- 
cordingly ;  it  was  held  that  neither  the  unsold  part  (if  any)  of 
tbe  estate,  nor  any  part  of  the  money  arising  by  the  sale 
which  should  remain  after  discharging  the  incumbrances, 
could  be  resorted  to  for  the  payment  of  other  specially  debts 
during  the  minority  of  the  heir  (A). 

But  now,  by  stat  1  WilL  4,  c.  47,  s.  10,  parol  demurrer  is  Fwoi  denmrrer 

aboHabed. 

aboushed;  and  by  s.  11,  infimts  are  enabled  to  convey  their 
estates  after  decree  in  certain  cases,  comprehending  those  in 
which  the  parol  would  have  demurred. 

(e)  JFdfb  ?.  LUeoU,  Diek.  88;  433;  S.C.  1  Dick.  606  ;  Leekmere 

S.  C.  3  Atk.  26.  ▼.  Branef,2J.  &  W.  290  ;Mareh 

(jff)  Suproy  p.  360.  ▼.  BenntU^  1  Vem.  428. 

(A)  See  PUukm    v.   BeO^y  4  Q)  fFiUtmr.PoOardy  Set.  Dec. 

£aBt,486;  Set,  Deo.  268;  Price  V.  268;  1  S.  &  S.  209. 

Cdrver,  3  M.  &  C.  157,  when  the  (i)  Scartk  v.  Cotton,  Jac.  636,  n. ; 

cases  are  reviewed.  S.  C.  Ca.  temp.  Talb.  198. 

(t)  Skm$  v.  Parindffe,  1  Ck>x, 
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SECTION  IV. 

Of  Decrees  by  which  a  Day  is  given  to  shew  Cause, 

In  what  cases  a       In  all  cases  in  which  a  conveyance  is  required  from  an 

infant  heir^  (except  those  in  which  the  parol  would  have  de- 
murred at  law),  and  also  in  all  cases  of  foreclosure,  the  rule 
of  equity  has  been  to  give  the  in&nt  a  day  to  shew  cause,  L  e. 
to  insert  in  the  decree  a  direction  that  it  shall  be  binding  on 
him,  unless,  on  being  served  with  subpoena,  he  shall,  within  mx 
months  after  he  shall  attain  the  age  of  twenty-one,  shew  to 
the  Court  good  cause  to  the  contrary  (Z).  The  decree  in  such 
cases  is  complete,  but  the  infant  has  a  day  given  to  shew 
Infimt  bound,  causc  against  it ;  and  if  he  does  not  shew  good  cause  within 
shewn.  the  time  specified,  he  is  bound.     This  clause  is  completely 

Distinct  from     (Jigtinct  from  the  direction  for  parol  demurrer,  though  proba- 

parol  demurrer.  '^  '  -o     r 

bly  suggested  by  it  (m),  as  well  as  by  the  incapacity  of  in&nts 

to  convey  real  estate ;  and  in  many  cases  where  the  parol  was 

held  not  to  demur,  a  day  has  been  given  to  shew  cause  (it). 

Infimta  now  But  now,  by  Stat.  1  WilL  4,  c.  47,  s.  11,  it  is  enacted,  that 

▼ej  in  certain'*  wjiere  any  suit  hath  been  or  shall  be  instituted  in  any  court 

of  equity,  for  the  payment  of  any  debts  of  any  person  or  per- 
sons deceased,  to  which  their  heir  or  heirs,  devisee  or  devisees, 
may  be  subject  or  liable,  and  such  court  of  equity  shall  decree 
the  estates  liable  to  such  debts,  or  any  of  them,  to  be  sold  for 
satisfaction  of  such  debt  or  debts,  and  by  reason  of  die  infancy 
of  any  such  heir  or  heirs,  devisee  or  devisees,  an  immediate 
conveyance  thereof  cannot,  as  the  law  at  present  stands,  be 
compelled,  in  every  such  case  such  Court  shall  direct^  and,  if 
necessary,  compel  such  infant  or  infants  to  convey  such  estates 

(l)  Price  Y,  Carver^  3  M.  &  C.        (n)  Pricey,  Carver;  and  aee  Set 
167.  Dec.  266. 

(m)  2  Atk.  631. 
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80  to  be  8old  (by  all  proper  aflsuranoes  in  the  law)  to  the  pur- 
chaser or  purchasers  thereof,  and  in  such  maimer  as  the  said 
Court  shall  think  proper  and  direct;  and  every  such  infant 
shall  make  such  conveyance  accordingly ;  and  every  such  con- 
veyance shall  be  as  valid  and  effectual  to  all  intents  and  pur- 
poses, as  if  such  person  or  persons,  being  an  infant  or  infants^ 
was  or  were,  at  the  time  of  executing  the  same,  of  the  full  age 
of  twenty-one  years. 

The  Court  is  thus  enabled  to  take  from  the  infimt  the  I^al 
estate  in  property  decreed  to  be  sold  for  the  payment  of  debts, 
but  for  that  purpose  only;  and  to  this  extent,  it  has  become  How  f«r  day  to 

■how  caaie 

unneoessaiy  to  give  the  infimt  a  day  to  shew  cause.     In  all  taken  away. 
other  cases  in  which  a  conveyance  is  required  fixnn  an  infant, 
the  law  and  the  practice  remain  as  before  (o). 

Most  of  the  reported  cases  on  this  subject  have  been  cases  General  effect 
where  the  real  estate  was  decreed  to  be  sold  for  the  payment  to  day  to  shew 
of  debts.    The  decisions  are  not  in  perfect  harmony  with  each 
other,  but  their  general  effect  has  been  stated  nearly  as  fol- 
lows (p) : — 

Where  lands  were  devised  to  trustees  to  be  sold  for  pay* 
ment  of  debts,  and  the  heir-at-law  was  an  infimt,  he  had  no 
day  given  him  to  shew  cause  on  his  coming  of  age ;  but  he 
had  a  day  given  where  there  was  no  devise  of  lands  ex- 
pressly to  any  particular  person,  and  where  consequently  a 
conveyance  from  him  was  necessary  (q) ;  and  where  lands  de- 
scended to  him,  subject  to  a  charge  of  debts  (r)  or  of  lega- 
cies («),  or  to  any  equitable  lien  or  charge  {t):  so,  where  real 
estate  descended  to  an  infant,  subject  to  a  trust  for  sale  (ti). 

(o)  Price  v.  Carver^  3  M.  &  C.  Atk.  119;  Anon.,  3  P.  W.  389^  n. 

U7.  (r)  Harprane  y.  lyndal^  1  Bro. 

(p)  See  Set  Dec.  267.  C.  C.  136,  n. 

(q)  Blotchy.  WUder^l  Atk.  421 ;  («)  Mouldy.  Wiakmi<my2  Cox, 

S.  C.  West,  324 ;  and  flee  Cooke  v.  386  ;  Pope  v.  Ot/jyt^  2  Dick.  683. 

Parmms,  Free,  in  Ch.  184 ;  S.  C.  2  (f)  Brook/Md  v.  BradUy^  Jao, 

Vem.  420 ;  Fomiain  v.  Ostne,  1  632. 

P.  W.  504;  UvedaU  v.  Uvedale^  3  (u)  Uwdale  v.  JJvedale,  3  Atk, 
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No  day  when 
legal  estate  in 
trustees,  and 
execution  of 
tnist  directed. 

Nor  where  will 
proved  against 
infint. 


Subpoena  to 
shew  cause, 
when  return- 
able. 


Where  substi- 
tuted senrioe 
good. 


Where  time  for 
shewing  cause 
willbeenlarged* 


Decree  made 
absolute,  if  no 
cause  shewn. 


Where  the  l^al  estate  is  in  trustees,  and  an  executioa  of 
the  trust  is  directed,  the  infant  cestui  que  trust  has  not  a  day 
to  shew. cause  (v). 

A  decree  for  confirming  or  avoiding  a  will  where  an  infant 
is  heir  or  devisee,  is  final,  and  the  infant  has  no  day  given  him 
to  shew  cause  (x). 

The  subpoena  to  shew  canse  against  the  decree  being  made 
absolute,  is  a  judicial  writ,  and  was  according  to  the  ancient 
practice  returnable  in  term  (y).  But  it  is  now  returnable 
within  a  certain  number  of  days  after  service  on  the  defend- 
ant (z).  Where  the  infiint,  after  coming  of  age,  had  gone 
abroad  to  avoid  his  creditors,  service  of  the  subpoena  on  his 
clerk  in  court  was  held  suflSdent  (a). 

Aftier  the  infant  comes  of  age,  the  Court  will  enlaige  the 
time  for  shewing  cause  against  the  decree,  if  a  proper  case  is 
made  out  for  such  interference.  Thus,  the  time  was  enlarged 
more  than  once,  until  the  plaintiffs  in  the  first  cause  should 
put  in  an  answer  to  a  bill  of  discovery  filed  against  them  by 
the  defendant  aftier  he  came  of  age  (b) ;  and  the  fact  that  a 
new  answer  has  been  put  in  by  the  defendant  is  good  cause 
to  shew  against  making  the  decree  absolute  (c), 

If^  afler  a  subpoena  to  shew  cause  being  served  upon  the 
defendant,  he  do^  not  appear,  or  shews  no  cause,  the  decree 
win,  upon  motion,  supported  by  affidavit  of  service  and  certi- 
ficate of  non-appearance,  be  made  absolute  at  the  end  of  the 
time  given  (cQ. 


117,  where  however  the  bill  was 
brought  by  a  specialty  creditor, 
who  was  entitled  to  satisfaction 
out  of  the  real  estate,  before  the 
trust  for  sale  could  be  performed. 
See  Davidson  v.  Chddard^  Gilb. 
66 ;  but  see  Searih  t.  CoUony  Ca. 
temp.  Talb.  IdS ;  S.  C.  Jac.  636,  n. 
(o)  T%omt<m  v.  Blackbourny  2 
£q.  Ca.  Ab.  303. 


(s)  Wkiteekunky.  WkUedkmtk, 
9  Mod.  124. 

(jf)  Giib.  For.  Rom.  160. 

(«)  See  1  M.  &  K.  Appendix,  p. 
xxiv. 

(a)  Eleod  v.  Okffff,  Dick.  764. 

(b)  IVvfMrii  y.  Offtton,  Mo& 
203. 

(e)  S.  C.  Mos.  313. 

(d)  Wkanm  v«  BrotigkUm,  1 
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After  the  infSuit  oomee  of  age,  and  before  the  decree  is  Defendant,  on 
made  absolute,  he  may,  as  a  matter  of  coorBe,  obtain  leave*  m^  nuJce'iT' 
upon  motion,  to  amend  his  answer,  or  to  put  in  a  new  one ;  ^^fi^ 
for  the  permisaon  to  shew  canae  would  be  merely  nugatory,  ^^^'^'b^*- 
if  he  were  bound  by  the  answer  of  his  guardian(tf).    By  the 
new  answer  he  may  make  a  better  defence,  and  support  that 
defence  by  evidence ;  he  may  examine  witnesses  anew,  and 
he  may  file  a  bill  of  discovery.    Thus  to  amend  the  defence, 
is  the  proper  course,  where  matter  that  appeared  at  the  time  lo  what  caaea 

i»  1        •  •     •  ^'  ^  ^^  pro- 

of the  hearing  was  not  insisted  on,  or  where  new  matter  has  per  conrae. 


been  discovered  since  that  time  lg\    In  cases  of  fiiredosure,  On  foracioaufe, 

oonfined  to 

indeed,  but  in  those  only,  he  is  confined  to  shewing  error  in  ihewing  error, 
the  decree  (A). 

Where  a  defendant,  on  coming  of  age,  fq>plies  for  leave  to  Attainment  of 
put  in  a  new  answer,  the  Court  requires  proof  that  he  has  bepro^? 
come  of  age.    The  r^ular  evidence  is  an  extract  from  the  Evidenoe. 
parish  r^^ister  of  baptisms,  with  an  affidavit  verifying  the  ex- 
tract, and  the  identity  of  the  defendant  (t) ;  but  the  registers 
of  places  not  in  England  seem  to  be  r^arded  with  less  confi- 
dence, and  Lord  Kenyon,  when  M.  B.,  refused  to  receive  a 
Guernsey  register  (A). 

Where  a  day  has  been  given  to  shew  cause,  an  infant,  where  day  is 
before  he  comes  of  iige,  may  applj  for  leave  to  put  in  a  better  ^'j^, 
answer.     This  permission  will  not  be  granted  as  a  matter  of  ^  ^'^'^t 
course,  but  it  must  depend  upon  circumstances  shewn  to  the  ^nnder  spe- 
Court ;  a^  in  Bennet  v.  Lee  (/),  where  the  infimt's  case  had  ^^|i^" 
been  entirely  mistaken  by  his  guardian,  and  the  principal  fact 
in  his  case,  as  rightiy  understood,  was  of  very  long  standing. 

Yes.  186 ;  GUb.  For.  Rom.  160 ;  v.  KelsaU,  2  M.  &  K.  409. 

IV-efusis  T.  ChUon,  Mos.  313 ;  1  (A)  See  infra,  p.  420. 

Harr.  426 ;  1  Dan.  C.  P.  243.  (i)  JS^eUaU  v.  ETelsallf  Reg.  Lib. 

(e)  See  the  next  section.  1833,  A.  fol.  913. 

(g)  IbutOain  v.  CbtfW,  1  P.  W.  (i)  Huet  v.  Le  Muwrier^  1  Cox, 

604;  Napier  v.  Lady  Ejfingkamy  276. 

supra,  p.  387;  2  P.  W.408;  TVe-  (/)  2  Atk.  629. 
y.  CotUm,  Mo8.  308 ;  Kelsall 
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and  rested  on  the  testimony  of  persons  advanced  in  yeans,  and 
who  might  die  before  he  came  of  age. 

In  an  earlier  stage  of  the  case  just  cited,  an  application  had 
been  mBtde(m)  for  leave  to  answer  again,  before  the  infant 
came  of  age,  and  Lord  Hardwicke,  seeing  that  it  would  occa- 
sion infinite  litigation  if  the  in&ht  shiould  be  aDowed  to  put 
in  a  new  answer  as  often  as  there  was  a  decree  against  him, 
desired  the  matter  to  stand  over;  and  eventually,  when  he 
granted  leave,  he  took  care  to  say  that  it  could  only  be 
granted  on  special  drcumstances;  thus,  it  seems,  meeting  tiie 
oljjection  which  had  previously  occurred  to  him,  as  to  tiie 
vexation  which  might  be  occaaoned  if  the  infant  had  a  right 
to  rehear  the  cause  taties  quaties. 
Penmsrion  Lord  Manners,  however,  in  a  case  in  Ireland,  gave  an  infant 

granted  without  .    .  .  «  •         .  . . 

special  caae;      permission.  Without  putting  m  a  new  answer,  to  adduce  new 

evidence  which  had  come  into  his  power  subsequentiy  to  tiie 
decree,  on  tiie  ground  that  tiiis  evidence  was  the  testimony  of 
witnesses  then  living,  who  (his  Lordship  remarked)  might  die, 
or  their  memory  fail,  and  that  it  was  better  they  should  give 
their  testimony  then,  when  the  facts  were  recent,  than  put  the 
infant  to  the  expense  of  a  biU  to  perpetuate  testimony  (»)• 
The  circumstances  thus  relied  on,  were  certainly  very  different 
from  those  upon  which  Lord  Hardwicke  proceeded  in  BennH 

but  this  deci-     V.  Lee;  and  Lord  Brougham,  C,  has  disapproved  (o)  of  the  de* 

lion  questioned.      ••  •j'aI.j.  •  ^    .         -rji.  j  ^^ 

^  oision,  considering  that  no  special  case  had  been  made  out  for 

graating  pennisfflon  for  an  infimt  to  make  •  new  defence. 

New  oTidence         Lord  Brougham  also  expressed  disapprobation  of  the  shi^ 

adduced  in  aid    ui  which  the  defence  was  allowed  to  be  made,  by  adducing 

SL^™"*"     new  evidence  without  putting  in  a  new  answer;  and  obeerved 

that  no  cases  are  to  be  found  in  which  leave  has  been  given 
to  examine  new  witnesses  to  the  former  case  made.  **  The 
leave  given  is,"  (said  his  Lordship),  **  to  put  in  a  new  answer, 

(m)  2  Atk.  487.  (o)  See  KeUall  v.  KeUaU,  2  M* 

(f»)  Somge  v.  Ckrroliy  1  Ba.  &     &  K.  409. 
Be.  M8. 
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and  support  the  issues  raised  in  that  answer,  and  subject,  of 
course,  (though  this  may  not  be  stated),  to  the  plaintiff's  right 
to  except,  and  also  to  amend  his  bill ;  and  it  does  not  seem  to 
be  at  all  an  unreasonable  restriction  of  the  privilege  that  the 
infiint  should  be  precluded  from  bettering  his  proof  of  a  case 
formerly  made;  for,  if  he  was  of  capadty  of  himself  or  by  his 
guardians  to  make  a  case,  he  might  also  have  proved  it;  nor 
is  there  any  good  ground  for  letting  him  mend  his  evidence, 
at  least  until  he  has  fully  satisfied  the  Court  that  he  had  been 
prevented  by  incapacity  or  other  drcumstances  from  addudng 
the  additional  evidence  at  an  earlier  period. 

^'  The  answer  already  made,  and  depositions  already  taken, 
may  stand ;  but  the  parties  must  proceed  on  the  new  answer, 
exactiy  as  if  it  had  been  the  first" 

In  the  case  which  gave  rise  to  these  observations,  a  decree 
had  been  made,  l)efbre  stat  1  WilL  4,  c.  47,  directing,  that  if 
the  testator's  personal  estate  should  prove  insufficient  for  the 
payment  of  his  debts^  his  real  estate  should  be  sold  for  that 
purpose ;  and  giving  to  the  infant  defendant,  the  testator's 
devisee  and  hei]>«t-law,  a  day  to  shew  cause  (p).  The  infiint, 
on  coming  of  age,  moved  that  he  might  be  at  liberty  to  put 
in  a  new  answer;  and  the  permission  was  granted.  The  Proceedings 
order  of  the  Court  provided  also,  tiiat  the  plaintiff  should  be  at  answer, 
liberty  to  reply  to  such  answer,  and  bring  on  the  cause  again 
to  a  hearing,  as  against  the  defendant;  tiiat  the  defendant 
should  be  at  liberty  to  proceed  to  the  examination  of  his  wit- 
nesses, and  the  plaintiff  should  be  at  liberty  to  cross-examine 
them,  and  to  make  use  of  the  depositions  of  the  witnesses  al-^ 
ready  examined ;  but  not  to  examine  any  further  witnesses  on 
his  part  (g)* 

In  a  subsequent  stage  of  the  case  of  Savage  v.  Carroll  (r)>  Whetherinfiiat, 
Lord  Manners  stated,  that  he  did  not  intend  the  infant  to  defence  before 


(p)  Rolls,  0  Feb.  1830 ;   Reg.         (q)  Reg.  Lib.  1833,  A.  fo.  013. 
Lib.  1829,  A.  fu.  1193.  (r)  2  Ba.  e!(c  Be.  454. 
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majority,  can 
be  bound  as  if 
adulti  qnerj  ? 


Adult  treated 
by  mistake  as 
infant,  cannot 
retain  the  in- 
dolgence  grant- 
ed  bim. 


have  another  opportunity  of  going  into  a  new  defence ;  and 
that  in  order  to  prevent  him  from  having  a  day  to  shew  caoae, 
he  wttB  in  the  fiirther  proceedings  to  be  conddered  as  a  plain- 
tifl^  as  in  that  case  he  would  be  as  much  bound  by  the  pro- 
ceedings as  if  he  were  adult 

This  course  seems  incompatible  with  the  principles  upon 
which  the  privities  of  infimts  depend ;  for  the  second  defence 
might  be  mismanaged  no  less  than  the  first;  and  the  in&nt 
could  not  enforce  his  rights  in  either  case.  The  judgment  of 
Lord  Hardwicke^  in  Bennet  y.  Lee^  hints  at  no  sudi  restric- 
tion ;  and  probably  the  best  safeguard  against  vexatious  liti- 
gation will  be  found  in  the  rigorous  examination^  by  the 
Court,  of  the  circumstances  upon  which  any  spedal  indul- 
gence,  such  as  permission  to  make  a  new  defence  before  majo- 
rity, is  sought  for. 

An  infant  defendant  in  a  cause  {b)  came  of  age  before  the 
decree ;  but  that  fact  was  not  disclosed,  and  by  the  decree,  a 
day  was  ^ven  him  to  shew  cause.  He  afterwards,  within 
the  six  months,  moved  that  he  might  be  at  liberty  to  put  in  a 
new  and  further  answer.  Sir  L.  Shadwell,  V.  C,  refused  the 
permission  sought  for,  and  observed,  that  the  decree  was  ab- 
solute; for  the  giving  to  the  defendant,  who  had  attained 
twenty-one,  six  months  '*  after  he  should  attain  twenty-one;,'' 
to  shew  cause  against  the  decree,  was  giving  him  an  impossi- 
ble day. 

A  suit  having  been  instituted  (/)  by  mortgagees  for  the  sale 
of  the  mortgaged  property,  an  infant  defendant,  who  was  the 
heir  and  devisee  of  the  testator,  attained  his  majority  some 
time  previous  to  the  hearing,  but  this  circumstance  was  not 
disclosed ;  and  by  the  decree,  it  was  referred  to  ihe  Master  to 
inquire,  whether  it  would  be  for  the  benefit  of  the  supposed 
infant  that  the  estate  should  be  sold.  The  fact  of  his  having 
attained  his  majority  was  then  discovered ;   and  the  plaintiff 


(«)  Powys  V.  Mansfield,  6  Sim.  637. 
(t)  Dams  V.  Dowdingy  2  Keen,  24/S. 


SUITS  IN  BQIHTT   AOAINST   INFANTS.  419 

moved  that  the  decree  mi^t  be  varied,  by  directing  the  Mas* 
ter  to  selTthe  mortgaged  estate.  Lord  Langdale,  M.  "EL,  said, 
that  the  &ct  of  the  infant  heir  and  devisee  having  attained  his 
majority-,  was  a  fact  which  he  might  be  presmned  to  have 
known ;  and  that  he  might,  if  he  had  thought  proper,  on  at* 
taining  his  age,  have  made  a  new  defence,  or  applied  for  leave 
to  redeem.  During  hb  infancy,  the  defendant  sustained  no 
disadvantage;  and  it  was  his  own  de&ult,  if^  when  he  attained 
his  full  age,  he  had  omitted  to  make  any  application,  which, 
it  was  suggested  at  the  bar,  might  have  aided  his  defence. 
The  cause  having  been  heard;  no  such  application  having 
been  made;  and  there  being  no  all^ation  of  surprise,  or  want 
of  notice,  the  plaintiffi  were  entitied,  under  the  circumstances, 
to  a  sale  of  the  mortgaged  estates. 

In  various  suits  in  the  last  century,  the  sale  of  infants'  real 
estates,  in  case  the  personal  estate  of  the  ancestor  or  testator 
should  prove  insufficient,  has  been  directed  at  the  hearing  («); 
and  this  was  the  form  of  the  decree  in  KelsaU  v.  KebaB,  in 
1830  (o).  But  it  has  been  expressly  decided,  that  if  real  es-  sde  of  infant's 
tate  belongs  to  an  infant  devisee,  liable  to  the  payment  of  directed  till 


debts  on  the  insufficiency  of  the  personal  estate,  even  if  it  is  ^^[^bea  le- 
admitted  on  the  hearing  of  the  cause  that  the  personal  estate  g^  ^''"^- 
is  insufficient,  a  sale  cannot  be  directed  imtil  the  accounts  of 
tiie  testator's  personal  estate  and  debts  have  been  taken ;  but 
liberty  will  be  given  to  the  Master  to  make  a  separate  report;  Master  may 
and  then,  if  it  appears  from  the  report,  that  the  personal  es-  report, 
tate  is  insufficient  for  the  payment  of  the  debts,  the  Court,  on 
hearing  the  cause  for  further  directions,  will  direct  the  real 
estate  to  be  sold  (ar). 

(tf)  Barffrave     v.     IjftuUU    or  (v)  Supra^  p.  417. 

Riehardmm^  Set.  Dec  272 ;  S.  C.  [x)  Birth  v.  Glof)er^  4  Madd. 

1  Bro.  C.  C.  1S6,  n. ;  see  Blotch  v.  376 ;  Baillie  v.  Jackson^  10  Sim. 

Wilder,  1  Atk.  420;  Uvedale  v.  173;  see  Mouldy.  IViUiamion,  2 

UtedaU,   3   Atk.    119 ;   Pope  v.  Cox,  386 ;  BmneU  v.  HamiUj  2 

Gieyn,  2  Dick.  683.  Sch.  &  Lef.  666. 
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How  far  the  Where  an  infant's  real  estate  has  been  sold,  under  a  decree* 

produce  of  the      /»,  ojt 

sale  18  perso-      lor  the  payment  of  debts,  and  the  produce  of  the  sale  is  more 

than  enough  for  that  purpose,  it  is  conceived  that  the  rule  so 

mu(^  insisted  on  (y),  against  the  convendon  of  infants'  pro* 

perty,  win  have  its  full  application;  that  the  surplus  money 

will  retain  the  character  of  real  estate,  until  the  owner,  at  full 

age,  takes  it  as  personalty ;  and  that  if  he  dies  under  age,  it 

will  go  to  his  heir.     On  any  other  view,  the  Court  would  be 

practising  a  wanton  interference  with  the  property  of  infants. 

It  is  true  that  timber  severed  by  a  storm,  or  by  the  act  of  a 

trespasser,  belongs  to  the  personal  estate,  but  the  Court  must 

be  supposed  to  act  with  intelligence,  and  not  to  mean  that  the 

infant's  position  with  r^ard  to  his  property  should  be  altered, 

any  further  than  is  necessary  for  the  payment  of  debts.  That 

the  mere  fact  of  conversion  does  not  indelibly  impress  the 

property  with  the  character  of  personalty,  is  proved  by  the 

case  of  TuOit  v.  Tullit{z). 

Suite  to  enforce       In  suits  instituted  to  obtain  the  benefit  of  mortgage  securi« 

ritiee ;—        *  tics,  ft  decrcc  of  foredosure  may  be  made  against  an  infant  (a), 

a^d^t^&nt ;    but  he  must  have  a  day  given  him  to  shew  cause,  after  attain* 

day  given.         j^^^  ^j^^  ^^  ^^  twenty-oue  (ft).     In  the  order  for  maldng  the 

foreclosure  absolute  (if,  indeed,  it  can  be  called  so  in  such  a 
case)  a  day  is  also  given  to  the  infant  to  shew  cause(c). 
Under  special        In  oue  casc,  indeed  (d),  instead  of  decreeing  a  foreclosure 


circumstances, 


(y)  See  chap.  xxv.  Price  v.  Jones^  M.  R.,  15th  Feb- 

(«)  Supra^  p.  299.  The  position  rnary,  1743,  Reg.  Lib.  B.  1742, 

in  the  text  aeeins  inconsistent  with  fbl.  207.   And  see  Mallaci  v.  CM- 

the  case  of  Flanagan  v.  Flanagan^  ton^  3  P.  W.  352;  Awm.^  Mob.  (16 ; 

cited  1  Bro.  C.  C.  500, 513  ;  2  Ves.  Bmnei  v.  Edwards^  2  Vem.  392 ; 

jun.  77,  176,  179;   but  that  case  Set.  Dec.  274 ;  see  as  to  the  prac- 

( whatever  weight  may  belong  to  it)  tice  in  Ireland,  Flood  v.  StOton^  I 

will  be  found  to  depend  upon  the  Flanagan  &  Kelly,  179. 

words  of  the  will.  (c)   WiUiaauon  v.  Chrdony  ubi 

(a)  (}mtray  2  Vem,  518;   but  supra. 

see  the  cases  in  the  next  note.  (d)  Spencer  v.  Boyea^  4  Ves.  370; 

(b)  Booih  V.  Richy  1  Vera.  295 ;  see  3  M.  &  C.  159. 
Williamson  v.  Chrdon^Vd  Ves.  114; 
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i^ainst  aa  infimt.  Lord  Alvanley^  M.  R.,  merely  directed  the  decree  of  fore, 
aooountfl  to  be  taken,  and  that  in  default  of  payment  the 
plaintifis  should  be  let  into  poflsession,  and  hold  and  enjoy,  till 
the  heir  should  attain  twenty-one,  at  which  time  he  should 
surrender ;  and  a  day  was  given  to  shew  cause  against  the  de- 
cree. But  the  circumstances  of  the  case  were  peculiar.  The 
mortgaged  property  had  been  conveyed  by  the  mortgagor  to 
the  mortgagee  by  lease  and  release;  and  ihe  mortgagor,  who 
was  the  defendant  in  the  suit,  had  entered  into  a  covenant  for 
ibrther  assurance.  A  bill  having  been  filed  for  a  foreclosure, 
the  defendant  by  his  answer  stated  that  the  property  was 
copyhold,  and  did  not  pass  by  the  conveyance :  upon  which  a 
supplemental  bill  was  filed,  stating  the  covenant  for  further 
assurance ;  and  Lord  Alvanley  held  that,  under  such  a  cove- 
nant, the  plaintiff  could  not  be  entitled  to  a  better  conveys 
once  than  that  which  would  be  made  by  lease  and  release. 

After  a  decree  of  foreclosure,  an  infant  is  not  permitted  to  After  foreclo- 

,  .  ,  «  •  1         "u^*  >^  cause 

open  the  account,  or  to  redeem  the  mortgage  by  pajring  what  can  bethewn 
is  reported  due;  and  he  can  shew  no  cause  but  error  in  the 
decree  (c). 

This  restriction  does  not,  of  course,  extend  to  cases  of  Except  in  caeet 
fraud,  nor  to  any  case  in  which  the  plaintiff  and  ihe  infant  de-  where  infant 
fendant  did  not  indisputably  stand,  when  ihe  decree  was  made,  ^i^t  Se** 
in  the  rehition  of  mortgagee  and  mortgagor,  (or  devisee  or  heir  "^'*8«8«-  * 
of  the  mortgagor). 

Thus,  where  in  a  foreclosure  suit,  the  infimt's  defence  was, 
that  he  was  tenant  in  tail  by  a  title  paramount  the  mortgage, 
haL  the  ordinary  decree  for  foreclosure  was  pronounced,  on 
{he  ground  that  the  mortgagee  had  got  the  l^al  estate  with-* 
out  notice :  the  infant,  on  coming  of  age,  applied  for  leave  to 
put  in  a  new  answer,  swearing  he  believed  he  could  now 
prove  that  the  mortgagee  had  notice  of  his  titie  when  he  lent 

(c)  MaUack  v.  QaUtmy  3  P.  W.     wty  3  Yes.  317  ;    Wimamam  v. 
352 ;  I^ney.  Willis,  3  P.  W.  362,     Oordon,  19  Ves.  116. 
n. ;  Bishop  of  Winthester  v.  Bea- 
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the  money,  which  was  not  inosted  on  in  the  former  answer, 
and  the  motion,  though  opposed,  was  granted  as  a  matter 

of  coarse  {d). 
On  bill  of  fore-       On  a  bill  of  foreclosure  against  an  infant  (e),  ^  W.  Grant, 
enoe  to' inquire   M.  B.,  refused  a  reference  to  the  Master  (though  desired  by 
beneficial  to       ^^  plaintiff  as  wcU  as  the  defendant)  to  inquire  whether  a  sale 
infant ;  would  be  for  the  benefit  of  the  in&nt     But  Lord  Eldon  in  a 

subsequent  case  (^),  the  plaintiff  having  prayed  a  sale,  de- 

dared^  that  if  there  was  no  precedent,  he  would  make  one, 

or,  if  beneficial,  but  that  he  was  sure  it  had  been  done;  and  directed  that  in 

■ale  without 

reference.         case  the  mortgagees  should  consent  to  a  sale,  the  Master 

should  inquire  and  report  whether  it  would  be  for  the  benefit 
of  the  infimt  that  the  estate  should  be  sold.  And  Sir  EL 
Seton  has  adduced  (A)  several  cases  in  which  a  sale  was  directed 
even  without  a  reference:  in  one  case,  the  bill  prayed  a  sale, 
the  order  is  stated  to  be  made  by  consent  of  the  plaintiff,  and 
the  defendant  was  to  be  paid  his  co6ts(t);  in  another,  a  sale  was 
not  prayed,  and  the  order  is  made  without  costs  to  the  defen- 
dant»  and  is  not  stated  to  be  by  ocmsent  (k) ;  in  another,  a  sale 
was  not  prayed,  costs  are  given  to  the  defendant,  and  the  order 
IS  not  said  to  be  by  consent  (/). 

The  practice,  according  to  the  latest  authorities  (m),  is  as 
follows:^— 

In  a  suit  by  mortgagees  for  the  sale  of  the  mortgaged  pro- 
perty, where  the  devisee  or  hour  of  the  mortgagor  is  an  infant, 
whether  the  mortgage  is  legal  or  equitable,  the  Court  usually 
directs  a  reference  to  the  Master  to  inquire  whether  a  sale  will 
be  for  the  ben^t  of  the  infant  But  where  it  appears  dearly 
to  the  Court  that  a  sale  will  be  for  the  benefit  of  the  infimt,  a 

(d)  Awm.,  Mosely,  66.  (i)  Waiehom  v.  Lome^  M.  R, 

{t)  Ghodier  v.  A9hUm^  ISVes.  83.  9  Dee.  1747. 

Ig)  M<md^  v.  M<md^,  1  V.  &  (0  Hamond  v.  Bradl^,  M.  R., 

B.  223.  13  July,  1748. 

(A)  Set.  Dec.  27^  276.  (m)  Dams  t.  Dowdimgy  2  Keen, 

(0  Pace  y.  Mandm,  M.  R.,  4  246  ;  Schdl^Uld  y.  HecfiM^l^&au 

Dee.  1747.  669. 
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sale  will  be  directed  in  the  first  instanoe,  and  the  day  to  shew 
cause,  formerly  allowed  (n)  in  such  cases,  is  now  unnecessary. 

Where  lands  are  sold  before  a  Master  under  the  decree  of  Form  of  decree, 

,  where  infttnt  s 

the  Court,  and  the  l^al  estate  is  vested  in  an  infant,  the  estate  sold 
Court  will  (except  in  the  case  of  lands  decreed  to  be  sold  for  (not  for  pay- 
payment  of  debts)  decree  that  the  infant  shall  convey  when  °*^"  ^         ^' 
he  comes  of  age,  unless  he  then  shews  cause  to  the  contrary ; 
and  that  the  purchaser  shall  in  the  mean  time  hold  and 
enjoy  (o). 

Upon  this  decree  it  will  compel  the  purchaser  to  complete  Purchaser  most 

oompletea 

his  contract,  though  it  can  give  him,  in  the  first  instance,  though  title 
only  an  equitable  title ;  because  the  infimt  is  bound  by  the  tx  IvST 
orders  of  the  Court,  the  purchaser  buys  with  notice  of  the  in- 
fimcy,  and  it  is  said,  it  must  be  presumed,  that,  in  the  price 
given  for  the  estate,  allowance  was  made  for  the  infancy  of 
the  heir  (p).  The  parties  are  bound  by  the  orders  of  the 
Court,  and  where  they  are  under  disability  to  make  a  present 
conveyance,  it  is  of  necessity  that  a  purchaser  must  accept  the 
order  of  the  Court  for  a  future  conveyance  as  a  su£B.<uent  se- 
curity {q). 

TbuB,  in  a  case  (r),  where,  upon  sale  of  an  estate  before  a 
Master,  in  pursuance  of  a  decree  under  Lord  Waltham's  will, 
the  purchaser  objected  to  the  title,  on  the  ground  of  the  legal 
estate  being  in  an  infimt;  Lord  Loughborough,  without  he- 
sitation, compelled  the  purchaser  to  take  ihe  title,  making 
his  decree  for  the  infimt  to  convey  in  the  usual  form;  because, 
as  the  purchaser  bought  under  the  decree,  he  was  bound  to 
accept  such  a  title  as  the  Court  could  make  him  (s) ;  and  it  is 

(n)  Pace  v.  Martden,  iupra^  p.        (/>)  3  Swanst.  666,  per  M.  R. 
422.  {q)  PcweU  ▼.  Pou^,  6  Madd. 

(o)  Hargrove  v.  Rk^ardBony  Set.  53. 
Dec.  270;  see  PaweU  v.  PinM^  6        (r)  2  Sag.  Vend.  103, 10th  ed. 
Madd.  53;   BUOeh  v.    Wilder ^  1        («}  But  apuichaaerimderade- 
Atk.  421 ;  Chamdkr  v.  Beard^  Dick,  cree  will  not  be  oompelled  to  take 
392 ;  Pope  v.  Gwyny  Dick.  683;  a  daub^  tiUe.    See  MarUno  v. 
MoM  Y.  JFUiiam$<m,  2  Cox,  388.  SMk,  2  P.  W.  198. 
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stated  by  Sir  Edward  Sugden  {i)^  that,  in  a  caae  of  this  nature. 

Lord  Loughborough  would  not  sanction  an  application  by  the 

purchaser^  at  his  own  expense,  for  an  act  of  Parliament  to 

divest  the  infant  of  the  legal  estate.    Nor,  if  the  estate  be 

Court  will  not    copyhold,  will  the  Court  retdn  any  part  of  the  purchase- 

chaae  money  to  money  in  order  to  defray  the  expense  of  the  fine  that  would 

d^th  of  infont    be  payable,  in  case  the  infant  heir  should  die  before  he  sur* 

copyholder.  ^^dered  (l£). 

Court  will  not        And  although  a  purchaser  utukr  a  decree  will  be  compelled 
^n^arc^ser   ^  acccpt  a  title  of  this  nature,  yet,  if  he  sell  the  estate,  the 
to  uke  the  titte.  Q^^j^  ^jj]  ^^jj  enforce  a  specific  performance  against  the  se- 
cond purchaser  (v). 

This  was  also  decided  by  Lord  Loughborough.  The  pur- 
chaser of  Lord  Waltham's  estate  sold  the  estate  to  a  person 
who  objected  to  the  title  upon  the  same  ground  as  he  had  ob- 
jected to  it,  and  refiised  to  complete  the  contract.  The  first 
purchaser  filed  a  bill  for  a  specific  performance,  but  Lord 
Loughborough  dismissed  it ;  because  such  second  purchaser 
did  not  buy  under  the  decree,  and  therefore  was  not  compellable 
to  accept  an  equitable  title. 

In  a  case  where  a  seller  alter  the  contract  died  intestate, 
leaving  an  infant  heir,  who  filed  a  bill  against  the  purchaser, 
praying  that  he  might  elect  either  to  complete  or  abandon  the 
contract ;  and  the  purchaser  submitted  to  perform  the  oon-^ 
tract,  and  paid  the  purchase-money  into  Court,  the  Master  of 
the  Bolls  refused  to  pay  it  out  without  the  consent  of  Ae  pur- 
chaser during  the  infancy  of  the  heir  (w). 

In  another  case,  where,  after  a  contract  for  sale,  the  seller 
died  intestate,  leaving  an  infimt  heir,  and  his  widow,  who  was 
his  administratrix,  filed  a  bill  for  a  specific  performance  agunst 
tlie  purchaser  and  the  heir,  it  was  decreed  accordii]gly,and  a  day 
given  to  the  heir  to  shew  cause.     But  the  objection,  that  the 

(0  2  Siig.  Vend.,  M  supra.  (v)  2  Sag.  Vend.  194,  lOCh  ed. 

(«)  Morris  y.  Clarisany  I  J.  &        (w)  BmUock  y.  Bullock,  1  J.  & 
W.  e04,  n. ;  3  Swanst.  558.  W.  603;  but  see  infra,  p.  437. 
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purchaser  was  not  bound  to  accept  the  title  in  consequence  of 
the  infancy  of  the  heir,  was  not  taken  {x). 

Where  a  purchaser  was  in  possession  of  an  estate^  and  had 
exercised  acts  of  ownership,  he  was  ordered  to  pay  his  pur- 
ohase-money  into  Court,  though  the  vendor  had  died  in  the 
mean  time  leaving  an  infant  heir,  who  was  a  necessary  party 
to  the  conveyance  (y). 

It  may  here  be  observed,  that  where  a  bill  is  brought  to 
foreclose  an  infant,  and  the  accounts  are  ordered  to  be  taken, 
and  the  infant  to  pay  what  shall  be  reported  due,  unless  he 
shews  cause  within  six  months  after  he  comes  of  age ;  after 
the  Master's  report  of  the  principal  and  interest  due  has  been 
confirmed,  the  whole  sum  so  reported  due,  both  principal  and 
interest^  shall  carry  interest  (z). 

The  Court  makes  no  question  of  the  obedience  of  the  in-  Parchase- 

money  will  ba 

fant  to  its  decree,  when  he  shall  come  of  age,  and  the  distri-  diftnbuted. 
bution  of  the  purchase-money  will  not  be  stayed  (a). 

The  infant,  when  he  comes  of  age,  will  be  ordered  to  con-  Heir  ordered 
vey  (&)•     He  is  liable  to  commitment  for  disobeying  any  de- 
cree of  the  Court  (c). 

In  a  suit  for  the  partition  of  an  estate  (d),  if  any  of  the  de-  Decree  for 
fendants  from  whom  a  conveyance  is  required  are  infants,  the  l2^|[uiiUnfuiu. 
decree  can  only  extend  (as  wher^  an  infant  is  plaintiff  in  a  suit 
for  partition  {e) ),  to  make  the  partition,  give  possession,  and  or- 
der enjoyment  accordingly,  until  effectual  conveyances  can  be 
made ;  the  decree  orders  the  conveyances  to  be  made  when  the 
infants  attain  twenty-one.     They  have,  as  defendants,  a  day  Day  g:iven. 

(«)  Hollands.  Hill,  Rolls,  1818;  (b)  Set.  Dec.  272. 

2  Sugd.  Vend.  195, 10th  ed.  (c)  Oliver  and  ICin^  v.  C^alli- 

(y)  Bradshattf  v.  Brad»hav>,  2  ttor,   Tothill,   p.   172 ;    11   &   12 

Mer.  492.  EUz. 

(^r)  See  Cr€uxe  v.  fTimfer,  2  Ves.  (d)  Lord  Redesd.  121, 4th  ed. ; 

jmi.l67;sndMr.Raithby'8noteto  Set.  Dec.  275;  Agar  v.  FairfiuB^ 

Bennet  v.  EdwardB,  2  Vem.  902.  1?  Ves.  645,  554 ;  AUomqhOmiem 

(a)  Jforrw v.  CT^rlww,  3  Swanst.  rdl  y.  HamiUony  I  Mad.  214, 

558.  (f )  Suffra,  p,  386, 

F    F 
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Conveyances 
respited. 


to  shew  cause  after  attming  twenty-one  (^) ;  and  if  no  cause 
be  shewn,  or  cause  shewn  be  not  allowed,  the  decree  may  then 
be  extended  to  compel  mutual  conveyances. 

The  ancient  course  was  to  decree  mutual  convejrances  to 
be  executed  by  the  adult  parties,  and  by  the  in&nt  at  twenty- 
one,  unless  he  should  shew  cause  to  the  contrary  (A).  But 
Lord  Hardwicke  held  these  decrees  to  be  improper  (t),  and 
though  the  correction  was  not  inyariably  adhered  to  in  Lord 
Hardwicke's  time,  yet  Lord  Thurlow  adopted  it,  and  it  is 
now  fully  established  (A). 


SECTION  V. 


Dicta,  that  a 
day  most  be 
given  in  all 


Of  Decrees  in  which  no  Day  is  gwen  to  shew  Cause. 

It  has  been  said  (I)  that  in  all  decrees  agunst  infants,  even 
in  the  phdnest  cases,  a  day  must  be  given  them  to  shew  cause 
when  they  come  of  age :  the  omission  of  it  has  been  (m)  said 
to  be  error  in  the  decree. 

It  appears,  however,  that  these  expressions  are  too  compre- 
hensive. 

In  examining  the  state  of  the  law  before  the  recent  changes, 
we  find  the  cases  in  which  a  day  was  given  carefully  distin- 
guished, though  not  perhaps  with  uniform  correctness,  from 
those  in  which  it  was  not  ^ven  (n). 

The  late  acts  (a)  empowering  the  Courts  to  direct  infimts 
to  convey  real  estate  decreed  to  be  sold  or  mortgaged  for  the 


(Sf)  Price  v.  Carver,  3  M.  &  C. 
163. 

(h)  1  Dick.  242;  Equity  Drafts- 
many  Yol.  2y  p.  385,  2nd  ed. 

(t)  See  p.  387,  sufMra, 

(i)  See  Set.  Dec.  275. 

(/)  In  Ijtre  v.  GmfUess  ofShaftes- 
bufy,  2  P.  W.  120 ;  see  Set  Dec. 
267 ;  Napier  y.  Laify  Ejflngkam^ 


2  P.  W.  403 ;  Cary  v.  Bertie^  2 
Vera.  342. 

{m)  Savage  v.  CarreU,  1  Ba.  & 
Be.  551  ;  and  see  BenneU  v.  BamHI, 
2  Sch.  &  Lef.  577 ;  KeUaO  r.Kd- 
saU,  2  M.  &  K.  411. 

(n)  Supra,  p.  412. 

(o)  lWm.^c.47;  2&3Vict. 
c.  60y  infrUy  p.  429. 
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pajrment  of  the  debts  of  their  ancestor  or  testator^  have  ren- 
dered it  unnecessary  to  give  the  infants  a  day  to  shew  cause 
against  the  decree  by  which  such  conveyance  is  directed  (p). 

It  is  evident,  then»  that  there  was  always  a  very  large 
class  of  cases,  which  modem  enactments  have  made  still 
hiiger,  in  which  no  day  could  be  given. 

In  the  case  ot  Sheffield  y.  The  Duchess  of  Buekinff ham  (q),  Role  of  Lord 
Lord  Hardwicke  defined  the  practice  of  his  time,  saymg  that 
«  he  took  it  to  be  the  course  of  the  Court  not  to  give  a  day, 
unless  a  conveyance  was  directed  either  in  form  or  substance*^ 
Hie  expressions  noticed  above  (r),  which  seem  to  contradict 
this  statement,  were  all  or  nearly  all  used  in  cases  in  which  a 
day  to  shew  cause  was  given,  or  ought  to  have  been  given;  and 
it  will  appear  phunly  upon  examination,  that  this  circumstance 
must  be  taken  to  qualify  the  dicta  in  question ;  and  that  the 
rule,  as  deduced  firom  the  cases,  and  laid  down  in  a  recent  judg^ 
ment  of  Lord  Cottenham,  is  in  accordance  with  the  statement  la  what  caiei 
already  {s)  made,  that  a  day  is  given  only  in  case  of  fbredo-  ^ycd. 
sure,  and  in  cases  in  which  a  conveyance  is  required  from  an 
infant  heir  or  devisee;  except  those  in  which  the  parol  would 
have  demurred  at  law,  and  those  in  which  real  estate  has 
been  decreed  to  be  sold  or  mortgaged  for  the  payment  of 
the  debts  of  the  ancestor  or  devisor  under  whom  the  infant 
daams. 

Exactly  co-extensive  with  the  grant  of  a  day  to  shew  cause,  lUght  to  make 
seems  to  be,  upon  {nrinciple,  the  right  to  make  a  new  defence  ^^  decinM,  ia 
after  decree— the  mode  in  which  cause  is  most  usually  shewn.  ^[^^^J^^ 

The  expressions  of  Lord  Chancellor  Brougham,  in  KelsaU  ^^^^  ^^'^^^ 
▼.  KelsaU  {t),  where  an  infant  defendant  was  allowed  to  make 
a  new  defence  afier  coming  of  age,  have  seemed  to  counte- 
nance the  opinion  (ti),  that  all  infiint  defendants  have  an  unli* 

{p)   Scholefleld  v.  Hee^Md,   7  («)  /S^pra,  pp.  412,  413. 

Sim.  669.  (0  2  M.  &  K.  409. 

(q)  1  West,  684 ;  see  Adams  y.  («)  See  1  Dan.  C.  P.  237  ;  2 

Gmiidf  Dick.  443.  Dan.  C.  P.  403. 

(r)  Supra^  p.  426. 

r  F  2 
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mited  right  to  answer  anew  on  coming  of  age,  even  after  de- 
cree. But  this  could  not  be  his  Lordship's  meaning;  for  the 
decree  in  the  case  before  him  had  given  the  infant  a  day  to 
shew  cause  (v) ;  and  the  same  circumstance  entered  into  all 
the  cases  upon  which  his  decision  was  grounded :  as,  for  in- 
stance, the  case  of  Fauntaine  y.  Caine  (x)y  where  Sir  Joseph 
Jekyll  assigned,  as  a  reason  for  the  permission,  that,  if  the  in- 
fant were  not  permitted  to  answer  anew,  it  would  be  allowing 
him  to  shew  cause,  and,  at  the  same  time,  tying  up  his 
hands  from  doing  so. 

An  Irish  case  (y),  in  which  an  infant  defendant  obtained 
leave  from  Lord  Plunket  to  put  in  a  new  answer  and  make 
a  new  defence,  after  a  decree  had  been  pronounced,  not  giving 
him  a  day  to  shew  cause,  came  before  the  House  of  Lords,  by 
appeal,  on  a  different  point;  and  Lord  Cottenham,  C,  thus 
noticed  the  leave  which  had  been  given  to  the  defendant  to 
make  a  new  defence  :— 

''That  leave  having  been  given,  and  that  course  having 
been  adopted,  and  that  not  being  a  subject  of  complaint  at 
your  Lordships'  bar,  I  abstain  from  entering  into  that  part  of 
the  case,  further  than  to  observe,  that  if  a  question  should 
arise,  how  far  a  party  who  was  an  infant  during  the  time  when 
a  decree  was  pronounced,  afterwards  attaining  twenty-one,  is 
entitled  to  be  let  into  a  new  defence  in  a  case  like  this — if  that 
question  should  arise,  it  is  one  which  I  think  will  require  se- 
rious consideration.  There  is  very  great  obscurity,  and  a 
great  deal  of  contradiction,  in  the  authorities  upon  that  sub- 
ject ;  and  it  is  a  proper  subject  for  very  serious  consideration, 
whenever  the  question  may  arise.  In  this  case  it  was  done, 
and  it  has  not  been  complained  of;  and,  therefore,  your  Lord- 
ships can  come  to  no  decision  upon  that  point." 
Where  no  daj         It  is  therefore  submitted,  that  an  infant  can  make  no  new 

{v)  Reg.  Lib.  1829  A.,fol.  1193.    &  Walsh,  491 ;  S.  C.  1  West,  Rep. 
(*)  1  P.  W.  604.  D.  P.  637. 

(^)  Moloney,  (]^Omnor^%  Drury 
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defence  after  decree,  unless  the  decree  itself  gives  him  a  day  gifen,  infimt 

bound  by  dc- 

to  shew  cause  against  it — a  permission  which  would  be  imne-  cree. 
cessary,  if  infants  could,  in  all  cases,  make  a  new  defence  after 
decree,  whenever  they  came  of  age;   and  that  in  all  other 
cases  he  is  (so  far  as  regards  the  suit  in  which  the  decree  has 
been  made)  finally  bound  {a). 

Under  stat  1  WilL  4,  c  47,  s.  1 1,  the  infant  heir  of  a  de-  Tbe  heir  of  a 

/»  %  ^       t  1  -1^111  devisee  ordered 

visee  of  a  person  whose  lands  were  decreed  to  be  sold,  was  or-  to  convey  under 
dered  by  Sir  John  Leach,  M.  R.,  to  join  in  the  conveyance  to 
a  purchaser;  though  the  act  provides,  in  terms,  only  for  the 
case  of  the  infancy  of  heirs  or  devisees  (b). 

Infants  have  also  been  ordered  by  the  same  learned  Judge  whether  the 
to  convey,  where  the  decree  in  the  cause  was  made  before  the  tWeu  to  the ' 
passmg  of  the  act  (c).     But  Lord  Brougham,  C,  held,  in  a  ^^'^^  "^"^^ ' 
subsequent  case,  that  the  eleventh  section,  though  applicable 
to  suits  already  commenced,  is  prospective  as  to  the  decree  (d). 

Infant  tenants  in  tail  are  within  the  11th  section  of  stat  Tenants  in  tail 
1  WiU.  4,  c.  47,  and  have  been  directed  (e)  to  convey  estates 
decreed  to  be  sold,  by  the  proper  assurance  which  the  law  now 
requires  (y)  for  the  conveyance  of  estates  tail. 

It  was  doubtful  whether  the  stat  1  WiU.  4,  c  47,  s.  11,  stat.  i  Will.  4, 
empowered  the  Court,  even  for  the  benefit  of  the  infant  heir,  ^j  2  '&^3  vict. 
to  direct  a  mortgage  of  his  real  estate  for  payment  of  the  an-  ^uthori«j  mort- 
cestor's  debts  to  which  it  was  liable  (h) ;  but,  by  stat  2  &  3   8*8^- 
Vict  c  60,  the  former  act  was  extended  to  authorize  Courts 
of  Equity  to  direct  mortgages  as  well  as  sales. 

Where  an  infant  heir  is  a  party  to  a  cause  and   a  ne-  The  Master 
cessary  party  to  a  conveyance  decreed,  the  direction  to  the  ronveyanoe  to 

(a)  See  Wadkam  v.  Moor^  Tot-  {e)  RadcHffe  v.  EceleSy  1  Keen, 

hill,  p.  173^  37  £112.  130  ;    Penny  v.  PrtioTy    9  Sim. 

(6)  Brwik  Y.  iSMA,  2  R.  &  Myl.  136. 

73.  {g)  See  3  &  4  W.  4,  c.  74. 

(c)  Chapman  v.  TmnmUy  2  R.  (A)  See  Smethurtt  v.  Lonffworihy 

&  Myl.  74.  2  Keen,  603 ;  Holme  v.  WUUamt, 

(<f)  KeUM y.  KekaUy  2  M.  &  K.  8  Sim.  667. 
416. 
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which  infant  is    Master  to  settle  the  conveyance  ought  not  to  contain  the 

usual  words  of  qualification,  "  if  the  parties  differ  "  (I). 


SECTION  VI. 

Proceedings  to  set  aside  a  Decree  against  an  Infant  Defendant 

Now  defence.         It  has  been  already  stated,  that  an  infant  defendant,  on 

on  coming  of  •#.ii»  i  11  -i-i 

age,  before  de-   coming  of  age  before  a  decree  has  been  pronounced  in  the 

cause,  may,  in  all  cases,  put  in  a  new  answer  and  make  a  new 
After  decree,      defence ;  that,  if  a  decree  has  been  made,  ^ving  him  a  day  to 

where  day  is  ^  00* 

giTen.  shew  cause,  he  may  put  in  a  new  answer,  and  make  a  new 

defence  on  coming  of  age,  or  even  (under  special  dicum- 

stances)  during  his  minority;   and  that  this  is  the  proper 

course  to  be  adopted  where  matter  that  appeared  at  the  time 

of  the  hearing  was  not  insisted  on,  or  where  new  matter  has 

been  subsequently  discovered. 

Erroneous  de-        If  an  erroneous  decree  has  been  obtained  agunst  an  in* 

errorisinjadg.  ^^"^t,  and  the  error  is  in  the  judgment  of  the  Court,  and  is 

'"^^ '  apparent  on  the  face  of  the  decree,  as  if  it  omits  to  give 

the  infant  a  day  to  shew  cause  in  a  case  where  he  is  entitied 
to  it(7?i) ;  he  may  impeach  the  decree  either  by  way  of  re- 
hearing,  where  it  has  not  been  aigned  and  inroUed,  or  by  a 
bill  of  review,  where  it  has;  and  there  seems  to  be  no  reason 
Where  the        why  this  should  not  be  done  during  his  minority.     But  if  the 

error  is  not  in  the  judgment  of  the  Court,  but  in  the  facts  on 
Original  bill  which  the  judgment  is  founded,  as  when  there  has  been  any 
fraad!^^  ^      fraud  or  collusion  between  the  plaintiff  and  the  guardian  ad 

Utem,  or  if  there  has  been  any  deception  or  any  surprize  upon 
the  Court,  the  infant  may,  either  during  his  infancy  or  after- 
wards, investigate  the  decree  by  a  bill  of  review,  or  a  siq^ple- 
mental  bill  in  the  nature  of  a  bill  of  review,  or  (as  is  usually 

(/)  OalpertY.  Godfrt^^  2  Keen,    tioeinIre]and,8ee«/bei«Dfiv.lfeM, 
267.  1  Dmry  &  Walsh,  265. 

(«•)  17Ve8.178.  Astoiheprae- 
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done)  by  original  bilL  The  proceeding  on  which  the  decree 
against  him  has  been  fonnded,  is  treated  as  fraudulent^  though 
this  expression  may  not,  in  its  ordinary  acceptation^  be  appli- 
cable to  the  transaction^  it  being  considered  fraudulent  to 
take  advantage  of  the  incompetency  of  the  in&nt  to  defend 
himself.  It  seems  that  the  original  decree  may  be  pleaded  in 
bar  to  a  new  bill  praying  relief  on  any  other  grounds  than 
error  or  fraud  (n). 

An  infant's  property,  consisting  chiefly  of  renewable  lease-  infimt'i  inhe- 
holds  for  lives,  held  under  an  equitable  title,  had  been  sold  neoiuiy  sold  by 
under  the  decree  of  the  Court  of  Chancery  in  Ireland,  and  huTno*  remedy 
the  purchaser  had  got  the  l^al  estate,  and  sold  again  to  an-  ^^\  ^^' 
other  person.     The  infant,  after  he  came  of  age,  instituted  a 
suit  (o)  to  invalidate  the  sale.    Lord  Bedesdale  dismissed  the 
bill  (though  without  costs)  as  against  the  second  purchaser 
and  the  representatives  of  the  first  purchaser.     His  Lordship 
held,  that,  assuming  that  there  was  error  in  the  judgment  of 
the  Court  in  not  giving  a  day  to  shew  cause,  and  error  also 
in  directing  a  sale  imder  the  circumstances;  yet  the  pur- 
chaser, under  a  decree  of  that  description,  was  not  bound  to 
look  into  all  those  circumstances. 

The  general  effect,  he  said,  of  the  cases  was,  that  a  pur^ 
chaser  has  a  right  to  presume  that  the  Court  has  taken  the 
steps  necessary  to  investigate  the  rights  of  the  parties ;  and 
that  it  has,  on  that  investigation,  properly  decreed  a  sale ; 
then  he  is  to  see  that  the  decree  binds  the  parties  claiming  the 
estate ;  that  is,  that  all  proper  parties  to  be  bound  are  before 
the  Court:  and  he  has  fiuiher  to  see,  that  taking  the  convey- 
ance, he  takes  a  title  that  cannot  be  impeached  aliunde.  He 
has  no  right  to  call  upon  the  Court  to  protect  him  from  a  title 

(a)  OcMTtw  ▼•  JokngUMy  2  Sch.  &     906 ;  see  Ambler,  229 ;  1  Dan.  C. 
Lef.  202 ;  Riehmmd  y.  Ta^lemr,  1     P.  222. 


P.  W.  707  ;  S.C.  Dick.d8  ;  Shef-        (o)  Bennm  t.  HamiU,  2  Sch.  & 
JMd  ▼.  Ihickeu  af  Buckingham^     Lef.  606. 
West,  686 ;  TVefuiu  v.  CoiUm,  Mos. 
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not  in  issue  in  the  cause,  and  in  no  way  affected  by  the  decree ; 
but  if  he  gets  a  proper  conveyance  of  the  estate,  so  that  no 
person  whom  the  decree  affects  can  invalidate  his  title,  al- 
though the  decree  may  be  erroneous,  and  therefore  to  be  re- 
versed, the  title  of  the  purchaser  ought  not  to  be  invalidated. 
Seeiu,  where      It  is  otherwise  where  there  has  been  fraud  to  which  tiie  pur- 

parchaBer 

privy  to  fraud,    chaser  was  privy  (/»). 


SECTION  VII. 

Costs  of  Infant  Defendant 

Guardian  liabte       The  guardian  of  an  infant  defendant  is  hshleprimd  facie 
impertinence,     for  costs ;  he  is  also  personally  liable  to  costs  if  the  answer  be 

reported  scandalous  or  impertinent  (q) ;  but  where  no  miscon- 
duct is  imputed  to  him,  he  seems  to  stand  on  the  same  foot- 
ing, with  regard  to  costs,  as  the  prochein  amy  of  an  infant 
plaintiff. 
Infant  in  con-        An  infant  defendant  having  been  brought  up  by  the  mes- 
tiff  pays  costs*    scnger  to  have  a  guardian  assigned.  Lord  Hardwicke  said 
^uai^ian!''^       that  an  infant  defendant  pays  no  costs  of  a  contempt;  the 

plaintiff  always  pays  the  messenger  (r). 
Solicitor  Tolun-       A  solicitor  having,  without  authority,  caused  an  appear- 

teering  to  enter  ,  n     •%  y 

appearance        ancc  to  be  entered  for  an  infant  defendant,  the  appearance 
cosu.     ^'^       was  ordered  to  be  set  aside,  and  the  solicitor  to  pay  the 

costs  (^). 
Su-derk  as-  In  a  recent  case  (0^  the  question  was,  by  whom  the  costs  of 

guardian  will  be  the  six-clerk  in  conducting  the  defence  were  to  be  pfud.    The 
m  emni  ^^  ^^  gj^  ^^^  ^  foreclosure,  to  which  the  mortgagor,  his 

wife,  and  infant  children,  claiming  under  a  settlement  made 

(/?)  See  GokUAkgh  v.  Bolger^  4  {$)  Richards  y.  Dadl^y  2  Dan. 

Dow,  64,  62.  C.  P.  1. 

{q)  Hinde,  C.  P.  241.  (0  El^  t.  Bickn^,  Bemnes  on 

(r)  Perkins  v.  Hammond^  Dick.  Costs,  p.  90,  2nd  ed. 

287 ;  Bee  p.  401,  supra. 
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iubeequently  to  the  mortgage^  were  parties  as  defendants,  and 
it  was  for  one  of  these  infants  that  the  six-clerk  was  appointed 
guardian,  on  the  motion,  as  usual,  of  the  plaintiff.  The  de- 
cree was  pronounced  for  a  foreclosure,  and  Sir  J.  Leach, 
V.  C,  gave  the  six-clerk  his  costs,  which  he  ordered  the 
plaintiff  to  pay,  who  was  to  have  them  over  again  from  the 
defendants,  with  his  other  costs,  in  case  of  redemption ;  and 
the  reasons  upon  which  he  gave  the  six-derk  his  costs  were, 
that  as  the  Court  itself  had  thrown  the  duty  upon  him,  as  its 
officer,  it  must  indemnify  and  save  him  hannless.  Sir  L. 
Shadwell  followed  this  case  in  two  subsequent  instances ;  in 
the  latter  of  which  the  costs  were  given,  as  between  solicitor 
and  client  (u). 

After  an  equitable  mortgage  by  deposit,  the  mortgagor  Sale  under 
died,  leaving  an  infiint  heir.     The  Court  directed  a  sale,  the  gage*  infant 
personal  estate  being  insolvent,  and  ordered  the  infant  to  join  ^^^^  ' 

in  the  requisite  conveyances.  The  produce  of  the  sale  prov- 
ing insufficient  to  satisfy  the  mortgage,  the  Court  ordered  the 
infant  heir  of  the  mortgagor  to  be  paid  out  of  such  produce 
his  costs  of  suit,  and  the  costs  of  executing  the  convey- 
ances (j:). 

The  following  note  has  been  cited  (y)  from  2  Eq.  Ca.  Ak  Infant  made 
237 : — "  Although  an  answer  confesses  every  thing  that  is  proof  rendered 
prayed  (alleged)  by  the  bill,  so  that  the  plaintiff,  in  that  case  hu  infancy. 
need  not  be  at  the  trouble  of  proving  it,  yet,  if  the  defendants 
are  infants,  the  Court  will  compel  the  plaintiff  to  prove  every 
thing;  which  he  did,  and  had  a  decree:  whereupon  it  was 
prayed,  that  the  plaintiff  should  have  costs  of  ally  and  not  far 
the  bill  and  answer  anfy,  which  was  granted.'* 

The  Court  had  made  an  order  confirming  the  Master's  Whether  infbr- 

•      «-!/»  !•  1  1       mation  ehotiM 

report  for  laying  out  money  m  land  for  a  chanty;  but  the  bediamisiedaa 
purchase  was  not  completed.     An  information  was  afterwards  ^nthont  coste, 
brought  on  behalf  of  the  charity,  against  the  devisee  of  ^^'^' 

(u)  Olive  V.  Avety^  Higgins  v.  BrowHj  Ibid.  p.  91. 

(x)  BMy  V.  Skufflebothamy  Ibid.  p.  29.  ( jr)  Ibid.  p.  70. 


434  SUITS  IN   EQUITY   AGAIX8T   INFANTS. 

the  heir  of  the  owner  of  one  moiety  of  the  land;   and, 

the  infant  son  of  the  owner  of  the  otHer  moiety^  who  had 

died,  haying  settled  his  moiety  on  himself  in  tail.   Lord 

Hardwicke  refused  to  give  eflfect  to  the  order,  for  the  reason 

(among  others)  that  he  could  not  decree  ^cific  performance 

against  the  issue  in  tail,  and  he  cGsmissed  the  information 

without  easts,  even  as  to  the  infant  tenant  in  tail,  whom  it  was 

proper  to  bring  before  the  Court  {z).    This  deciaon  has  been 

q\iestioned,  and  witih  reason,  so  far  as  it  threw  costs  upon  the 

infant  (a). 

Infant  may  be        In  a  cause  which  tumcd  on  the  construction  of  a  will  and 

forunsuoceuSil  Settlement,  the  costs  of  the  unsuccessful  defence  of  an  infimt 

qaMtion^oon-  ^^^  ^^^  allowed  out  of  the  general  fund,  but  were  thrown 

•tructicm.  ^pQQ  his  own  share  (*> 

Corti  on  parti.      The  decree  in  a  suit  for  partition  directs  the  costs  of  inftnts 

to  be  borne  by  their  share  of  the  property  (e). 
Infimt  not  Where  the  costs  of  an  infant  defendant,  who  was  a  trader, 

ari^^oot  of     ^^^  prayed  on  the  ground  that  he  was  a  necessary  parly, 
trading.  Lord  Manners,  C,  refused  to  ^ve  him  costs  in  any  proceed- 

ings arising  out  of  the  trading,  and  observed,  that  it  is  fraud 
in  an  infant,  who  is  not  subject  to  the  Bankrupt  Laws,  to  en- 
ter into  trade  (d). 

(g)  Attomey-Oeneral  v.  2>0/,  1  3  V.  &  B.  69. 

Ves.  218.  (c)   Agar  v.  Fairfitx,  17  Ves. 

(a)  Besmes  on  Costs,  p.  7h  2nd  667* 

ed.  (d)  Maffomran  v.  JamUson^  2 

(h)  Earl  tfChfford  v.  Churehilly  Molloy,  520. 
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STATUTES   fiNABLINO   INFANT  TRUSTEES  TO   CONVEY. 

L  HE  powen  of  infimts  over  real  estate  were  found  to  be  Limited  powen 

iDoonveiiiently  limited,  and  in  order  to  remedy  the  inoonTe*  oonTenient  as 

nienoes  whioh  others  were  thus  subjected  to,  it  was  enacted  "^''^  ^^'*' 

by  Stat  7  Ann.  a  19,  thut  it  should  be  lawfid  ibr  infimts  ProTisions  of 

having  estates  m  lands,  tenements,  or  hereditaments,  only  m  c.  I9. 


trust  for  others  or  by  way  of  mortgage,  by  the  direction  of 
the  Court  of  Chancery  or  the  Court  of  Exchequer,  by  order 
made  on  the  petition  of  the  cestui  que  trust,  mortgagor,  guard- 
ian, or  person  entitled  to  monies  secured  on  the  knds,  &c,  or 
to  the  equity  of  redemption,  to  convey  as  the  Court  should 
direct. 

This  act  exteiided(a)  only  to  declared  and  not  to  impUed 
trusts  (&),  and  it  did  not  apply  to  cases  in  which  the  infimt 
had  any  duty  to  perform  (c),  or  had  any  beneficial  interest, 
or  where  it  was  doubtftd  whether  he  had  a  beneficial  interest 
or  not  (<f  ).  It  applied  to  estates  in  India  and  the  colonies  («)• 
It  enabled  the  Courts  to  direct  infants  (if  necessary)  to  levy 
a  fine  (g)  or  suffer  a  recovery  (A). 

A  subsequent  act(t)  made  similar  provisions  with  respect 


(a)  Se«  3  Martin's  Conveyano-  (e)  Ett  parte  Andermm,  5  Ves. 
ing,  by  Davidson,  672,  n.  243. 

(b)  Chdy^  r.  LiHer,  3  P.  W.  (ff)  Ebb  parte  Maire,SAtk.  4,79; 
387.  Com.  Rep.  615 ;  Lombe  v.  Lombe, 

(e)  AtUfmey-OeHsral  t.  Fomfrefy  Barnes,  217. 

2  Cox,  221 ;  E^  parle  Ckasten^,  (k)  Eg  parte  Smithy  Ambl.  624; 

Jac.  d6.  Ex  parte  Jfjhnson,  3  Atk.  559. 

[d)  Hawkins  r.  Obcen,  2  Ves.  (t)  4  Geo.  3,  c.  16. 
559. 
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to  lands  in  the  Duchy  of  Lancaster,  the  Counties  Palatine, 
and  Wales. 

It  was  a  point  of  great  controyersy  (A)  whether  the  7  AniL 
c  19,  enabled  an  infant  heir-at-law  to  convey  in  perfbnxiaiioe 
of  a  contract  made  by  his  ancestor.  It  is  now  suffident  to 
refer  to  the  cases  (/),  for  that  act  was,  with  4  Gea  3,  c.  16, 
and  some  others,  repealed  by  the  6  Geo.  4,  c  74,  which  ex- 
tended to  cases  in  which  the  trustee  had  some  duty  to  per- 
form, or  had  some  beneficial  interest ;  authorizing  in  such 
cases  a  conveyance  or  transfer  to  new  trustees  duly  ap- 
pointed; but  even  the  latter  act  was  held  not  to  embrace 
constructive  trusts  (m).  The  law  now  depends  upon  the  1 
WilL  4,  c.  60,  which  enables  (n)  infimts  seised  or  possessed  of 
any  land  upon  any  trust  or  by  way  of  mortgage,  to  convey 
by  direction  of  the  same  by  the  direction  of  the  Court  of  Chancery  (o),  or  by 
eery;  °  ^*  ^he  direction  of  the  Court  of  the  Duchy  Chamber  of  Lancas- 
ter, the  Court  of  Chancery  in  the  county  palatine  of  Lancas- 
ter, or  the  Court  of  Chancery  in  the  county  palatine  of  Dur- 
ham respectively,  as  to  premises  within  the  jurisdiction  of 
the  same  Courts  respectively  (j9),  to  such  person  and  in  such 
manner  as  the  said  Courts  respectively  shall  think  proper. 
Although  be        The  act  also  provides  (^),  that  every  person,  being  in  other  re- 


Infant  seised 
in  tnut,  or  by 
way  of  mort- 


(k)  Seel  Sugd.  V.  &  P.  S21, 10th 
edition. 

(/)  Ex  parte  Vemmi^  2  P.  W. 
649 ;  Sites  v.  Luter,  6  Yin.  Abr. 
641,  pi.  28;  Oodufn  v.  Lister,  3 
P.  W.  387 ;  Hawkins  v.  Obeen,  2 
Yes.  669 ;  Feame's  Poethuma,  236; 
Jerdon  v.  ForsUr,  1  Sand,  on  Uses, 
283,  cited,  3rd  ed.;  Ex  parte  Jana- 
wa^y  7  Price,  679;  SnuUh  y.  ^f6- 
bardy  Dick.  730 ;  Ond^  v.  Price, 
Feame's  Post  239. 

(m)  Dew  y.  Clarke,  4  Ruas.  611 ; 
King  v.  Turner,  2  Sim.  660. 

(»)  Sects.  6,  7. 


(o)  The  poweiB  given  to  the 
Court  of  Chancery  are  extended  to 
the  Court  of  Exchequer ;  and  as  to 
land  and  stock  in  Ireland,  to  the 
Courts  of  Chancery  and  Exchequer 
there.  Sect.  31.  But  as  to  the 
Court  of  Exchequer  in  England, 
see  6  Yict.,  6. 

{p)  The  CourU  of  Great  Ses- 
sion in  Wales,  and  the  Court  of 
Exchequer  in  the  county  palatine 
of  Chester,  are  here  inserted  in  the 
act;  but  they  were  abolished  by  1 
Wai.  4,  c.  70,  s.  14. 

(q)  Sect.  16. 


STATUTES   EKABLINQ    INFANT   TRUSTEES   TO  CONVEY.  437 

spectB  within  the  meaning  of  the  act,  shaU  be,  and  be  deemed  may  have  a  be- 
to  be,  a  trustee  within  the  act,  notwithstanding  he  may  have 
some  beneficial  estate  or  interest  in  tlie  same  subject,  or  may 
have  some  duty  as  trustee  to  perform.     And  it  expressly  Actappiie«to 
enacts  (r),  that  where  any  land  shall  have  been  contracted  to  has  contnotad 
be  sold,  and  the  vendor,  or  any  of  the  vendors,  shall  have  ^e^r  ^f  Dominal 
died,  either  having  received  the  purchase-money  for  the  same,  P^"^''*'^* 
or  some  part  thereof,  or  not  having  recdved  any  part  thereof, 
and  a  specific  performance  of  such  contract,  either  wholly  or 
as  fiu:  as  the  same  remains  to  be  executed,  or  as  far  as  the  same 
by  reason  of  the  infancy  can  be  executed,  shall  have  been  de- 
creed by  the  Court  of  Chancery  in  the  lifetime  of  such 
vendor,  or  after  his  decease  («),  and  where  one  person  shaH 
have  purchased  in  the  name  of  another,  but  the  nominal  pur- 
chaser shall  on  the  fiice  of  the  conveyance  appear  to  be  the 
real  purchaser,  and  there  shaU  be  no  declaration  of  trust  from 
him,  and  a  decree  of  the  Court,  either  before  or  after  the 
death  of  such  nominal  purchaser,  shall  have  declared  him  to 
be  a  trustee  for  the  real  purdiaser,  then  in  eveiy  such  case 
the  heir  of  such  vendor,  or  of  such  nominal  purchaser  or  his 
heir,  in  whom  the  premises  shall  be  vested,  shall  be  a  trustee 
for  the  purchaser  within  the  act. 

The  husband  of  a  female  trustee,  whether  he  be  under  any  Hnaband  of 

female  tfuitwi 

disability  or  not,  is  to  be  deemed  a  trustee  within  the  act»  is  within  the 
wherever  the  husband^s  concurrence  is  necessary  in  anything 
to  be  done  by  the  wife  under  the  act  (/). 

Every  direction  or  order  to  be  made  (so  far  as  regards  in-  How  the  direc- 
fants)  in  pursuance  of  the  act  (or),  is  to  be  ragnified  by  any  coart  is  to  be 
order  to  be  made  in  any  cause  depending  in  Court,  or  upon  pe- 
tition in  the  matter,  and  the  person  pointed  out  by  the  act  is 
to  be  the  petitioner,  whether  under  disability  or  not;  (that  is 
to  say),  if  the  petition  relates  to  a  conveyance  to  or  in  such 

(r)  Sect.  16.  (0  Sect.  19. 

(t)  Pfytkareh    v.    Htn>ard^    6        (sf)  Sect.  11. 
Sim.  9. 
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manner  as  may  be  directed  by  any  peraon  benefidally  en- 
titled^  it  must  be  the  petition  of  the  person  or  some  or  one  of 
the  persons  benefidally  entitled  to  the  knd  to  be  oonyeyed; 
and  if  it  relates  to  a  conveyanoe»  in  order  to  vest  laad  in  a 
new  trustee  appointed  by  virtue  of  some  power  or  authority 
in  the  instrument  creating  or  deeJaring  the  trusty  or  by  the 
Court  of  Chancery,  either  abne  or  together  with  any  con- 
tinuing trustee,  it  must  be  the  petiti<m  either  of  the  trustee 
or  some  or  one  of  the  trustees  in  whom  the  hmd  shall  be  pro* 
posed  to  be  vested,  or  of  some  person  havii^  an  interest 
therein ;  and  if  it  rektes  to  the  conveyance  of  an  estaite  in 
mortgage^  it  should  be  the  petition  of  the  perscm,  or  some  or 
one  of  the  persons  entitled  to  the  equity  of  redemption,  or  of 
the  person  or  some  or  one  of  the  persons  entitled  to  the 
monies  thereby  secured,  or  the  guardian  or  some  or  one  of 
the  guardians  of  the  person  entitled  to  such  monies.if  an  in- 
fant. 
Lofd  Clumoei.  The  Lozd  Chancellor  may,  in  doubtful  cases^  direct  a  bill 
bui  to  be  filed,  to  be  filed  to  establish  the  ri^t  of  the  party  seeking  the  con- 
veyance (y);  and  where  a  conveyance  is  sought  uppn  trusts  to 
be  executed,  a  biU  must  be  filed  for  a  new  trustee  and  a  con- 
veyance {z). 
inwiuitoMe  Where  an  infiuit  h^  is  dedared  by  the  decree  of  the 

be^mc^        Court  to  be  a  trustee  for  a  purchaser,  the  Court  will  direct  a 
wrthont  ped.      conveyance  to  the  purchaser  by  the  samedecre^  apetition  fixr 

that  purpose  being  unnecessary  (a). 

But  in  all  cases,  except  where  there  has  been  a  decree,  the 
Court  must  act  upon  petition,  and  it  has  no  jurisdiction  ex- 
cept in  the  mode  prescribed  (&). 
Pnetice  ander        Under  (c)  this  and  similar  acts,  there  must  be  two  petitions. 

the  act. 

(jr)  Sect.  12.  (6)  SeeB^VMWV.  A9iM9,9V«s^ 

(«)  Eg  parte  Andermm^  6  Ves.  402. 

240.  (c)  Jemmett  on  the  Statatas^ 

(a)  See  MiUerr.Kmgki^  1  Keen,  2nd  ed.»  p.  164. 
129,  and  the  owea  there  collected. 
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The  fint  prays  a  reference  to  the  Master  to  inquire  whether 
the  infimt  is  a  trustee  within  the  meaning  of  the  act»  and  for 
a  oonirejanoe ;  but  the  order  of  reference  should  not  be  ob- 
tained as  of  course ;  the  Court  should  be  satisfied  that  the  pe- 
tition is  presented  hj  the  proper  parties,  and  that  the  matter 
of  the  petition  is  within  the  scope  of  the  act  Upon  the 
Master's  report*  a  second  petition  is  presented,  when  the 
Court  will  either  confirm  the  report,  and  give  the  conse- 
quential directions,  or  send  it  back  to  tiie  Master  to  be  re- 
viewed. The  Master's  report  under  the  order  of  reference 
cannot  be  excepted  to  {d). 

The  costs  of  petitions,  orders,  directions,  and  conveyances,  Cotu. 
under  tiie  act,  may  be  ordered  to  be  paid  out  of  the  pro- 
perty (e). 

After  (ff)  a  decree  in  a  suit  for  specnfic  performance  against 
the  infimt  heir  of  a  vendor,  apetition  must  be  presented  under 
this  act,  for  an  order  that  the  infant  may  convey  to  the  pur- 
chaser ;  and  as  in  such  a  case  the  vendor  created  the  neces- 
sity for  the  suit  by  his  own  laches  in  omitting  to  devise  tiie 
land  to  his  executors,  or  to  a  trustee  in  trust  to  convey  it  to 
the  purchaser,  the  costs  of  the  suit,  and  tiie  extra  expense  oc- 
casioned by  having  the  conveyance  settied  by  the  Master, 
must  be  paid  out  of  the  purchase-money ;  though  the  pur- 
chaser must  bear  tiie  expense  of  the  actual  conveyance. 

Where  the  heir  of  a  mortgagee  has  been  found  upon  a  re^  On  re-conTej- 

f  1  Ml  1  t  •        t       3    incc  by  heir  of 

ference  to  be  a  trustee  of  the  mortgaged  estate,  and  is  ordered  mortgage, 

to  reconvey  it,  the  mortgagor  must  bear  the  costs  of  the  re-  ^ti^refer^' 

ference,  which  were  incurred  in  order  to  give  the  infant  the  ''^' 
capadty  of  reconveying  (A). 

In  very  clear  cases  (t),  the  Court  may  appoint  new  trustees  when  tiie 

(</)   Sm  Price  v.  Skaw^  Dick.  (A)  Ex  parte  Ommaruy^lO  Sim. 

732;  Ex  parte  Swany  Ihid.  749.  296;   Earl  of  MUtown  y.   Lord 

{e)  Sect.  25.  TrimbkeUm,  1  Flanagan  &  Kelly. 

{jg)  Prythareh  r.  Havard,  6  Sim.  See  /» rv  Marrow^  1  Cr.  &  Ph.l42. 

0 ;  Midland  Ckmniiet  RailuH^  Com-  ( t )  Sect.  22. 
pat^  y.  Weeteombf  11  Sim.  67. 
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Court  will  ap-    on  petition^  and  direct  the  trust  property  to  be  conveyed  to 

point  new  tnw-  ^  i  i      i  .  j  •       i.     • 

tees  on  peti.       the  new  trustees,  though  there  is  no  power  to  do  so  in  the  in- 
strument creating  the  trust,  and  no  suit  has  been  instituted. 
.    The  infancy  of  a  trustee  will  give  the  Court  jurisdiction  to 
act  (A). 
Infants  refaaing      Infant  trustecs  directed  by  the  Court  to  convey  may  be 
be^mpeiied^    Compelled  to  do  so  in  exactly  the  same  manner  as  trustees  of 
procwa?*^  "^^  ^^  ®8®  ^'^  compellable ;  by  attachment,  if  they  are  parties 

to  a  cause  in  which  the  order  has  been  made ;  if  not  parties, 
by  an  order  that  they  convey  within  a  certun  period,  and 
by  commitment  (on  motion),  in  case  of  continued  disobe- 
dience {!), 

Where  trustees  of  land  are  out  of  the  jurisdiction  (m),  or  it  is 

uncertam  which  of  several  trustees  was  the  survivor,  or  whe- 

Coart  may  ap-    ther  the  last  trustee  is  living  or  dead,  or  who  is  his  heir,  or  if 

co^cylnroom  ^^^7  rcfiise  to  convey  for  twenty-eight  days  after  tender  of  a 

faaiijf!*^  ^'      conveyance  for  their  execution,  the  Court  may  appoint  any 

other  person  to  convey  in  their  stead.  The  person  so  ap- 
pointed need  not  execute  a  new  deed  reciting  the  order,  but 
he  may  execute  the  deed  tendered  to  the  trustee ;  and  it  should 
be  expressed  in  the  attestation  clause,  that  he  has  executed  it 
in  the  place  of  the  trustee,  in  pursuance  of  the  order  (n). 
Heir  of  assignee  There  is  no  jurisdiction  in  bankruptcy  against  the  infimt 
in  an  nip  cy.    |^^  ^^  ^^  assignee  to  declare  him  a  trustee;  it  must  be  done 

upon  petition  under  the  statute  {o). 
Act  extends  to        ^^^  <^^  extends  (p)  (subject  to  certain  exceptions)  to  every 
^^^^[l"^^^       case  of  a  constructive  or  resulting  trust,  other  than  those  de- 
declared  by  de-  ^^d  in  the  act, — ^when  declared  by  decree* 

cree.  •' 

Four  co-partners  purchased  a  freehold  estate  out  of  the 
assets  of  the  partnersliip,  and  had  it  conveyed  to  them  and 

(i)   JVhitley,  petitioner,    Fish-        («•)  Sect.  8. 
bourne^  respondent, Ca.  t.  Sugd.  23;        (i»)  •&  parte  Folty^  8  Sim.  3d5. 
Be  Fittgerald,  Ibid.  20.  (o)  Eg  parte  Enk^  ( Ai^.  1820), 

(/)  Sect.  12  ;   see  /n  re,  Beeeky  Buck,  478. 
4  Madd.  128.  (jp)  Sect.  18. 
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their  heirs  as  tenants  in  oommon.  Afterwards  one  of  the  part- 
ners died  intestate  as  to  his  freehold  estates,  leaving  an 
infant  heir.  The  surviving  co-partners  settled  accounts  with 
the  executors  of  the  deceased,  and  allowed  them,  in  account, 
one-fourth  of  the  value  of  the  estate.  They  then  contracted 
to  sell  the  estate,  and  presented  a  petition  under  the  act, 
praying  that  the  infant  might  join  in  a  conveyance  (q). 

Sir  L.  Shadwell,  V.  C,  declined  to  make  any  order  under 
the  act ;  and  sidd  that  a  suit  must  be  instituted  for  the  pur- 
pose of  having  the  infant  declared  to  be  a  trustee  (r). 

A  mortgagee  filed  a  bill,  and  obtained  a  decree  for  sale.  Heir  of  mort- 
He  afterwai  ds  died,  and  his  heir  was  an  infant,  out  of  the  after  decree  lor 
jurisdiction.     It  was  held  that  the  decree  had  converted  the  ^^  act. 
ancestor,  as  to  the  legal  estate  in  the  property,  into  a  trustee, 
and  that  the  infant  heir  was  consequently  a  trustee  within 
the  8th  and  18th  sects,  of  the  act(s). 

On  the  petition  of  the  executors  of  a  mortgagee  {t)  in  fee, 
who  had  agreed  to  sell  the  mortgaged  estate  in  exercise  of  a 
power  contained  in  the  mortgage  deed,  the  infant  heir  of  the 
mortgagee  was  held  to  be  within  the  sixth  section  of  the 
act,  and  was  ordered  to  convey  to  the  purchaser. 

Where  the  conveyance  would  formerly  have  been  by  fine  Conveyftnoe  by 
or  recovery,  the  infiuit  must  now  convey  by  the  modes  of  for  fines  and 

m 

assurance  which  have  been  substituted  for  those  convey-  **^^*™^' 
ances  (ti). 

Where  a  female  infant  was  ordered  to  convey  as  a  trus-  Form  of  certi- 
tee  (or),  and  married  before  the  conveyance,  the  commissioners  ..cknowiedg! 
for  taking  acknowledgments  of  married  women  (y)  were  di-  jJIf^nt^hM  Sio 


rected  to  omit  from  their  ordinary  certificate  that  a  married  ^^^"' 


(q)  &  parte  fVUliami,  11  Sim.  («)   See  RadeUfe  v.  Bedet,  1 

M.  Keen,   1.10;    Perry  v.  Pretar^  9 

(r)  Seeaect.  1&  Sim.  135. 

(#)  PrendergaH  v.  E^,  Cs.  t.  (a?)  1  Will.  4,  c.  60^  ».  6. 

Sngd.  11.  {»)  Under  sUt.  3  &  4  Will.  4, 

(I)  In  re  Kent,  9  Sim.  /SOI .  c  74,  s.  84. 

OO 
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Infants  refiuing 
to  convey  onder 
decree,  de- 
clared within 
the  act,  that 
another  person 
might  be  ap- 
pointed to 
convey. 


Exchanges  not 
within  &  act ; 


Nor  stock. 


Inlhnts*  money 
paid  Into  bank. 


to  heirs  of 
noftgagees* 


Constmction 


woman  ooming  before  them  is  at  the  time  ^'of  fidl  age  and 
competent  understandingy"  the  words  ^'  fiill  age  and  (z)." 

Where  {a),  under  a  decree  in  a  suit  instituted  on  behalf  of 
infant  deviseesy  a  portion  of  the  testator^s  real  estates  had 
been  sold  for  payment  of  his  debts,  and  the  infimts  refused  to 
execute  the  conveyancesy  they  were  declared  to  be  trustees  for 
the  purchasers  within  the  stat^  1  WllL  4,  c.  60,  and  were 
ordered  to  conyey,  in  order  that,  if  they  persisted  in  their 
refusal,  the  Court  might  {b)  appoint  another  person  to  execute 
conveyances  in  their  names;  and  that  the  delay  attendant 
upon  the  usual  compulsory  process  might  be  avoided. 

A  simple  exchange  of  lands,  or  an  exchange  where  a  sum 
of  money  forms  part  of  the  considerationy  by  way  of  equality 
of  exchange,  does  not  come  within  the  16th  and  18th  sects, 
of  1  WilL  4,  c  60,  so  as  to  enable  the  infimt  heir  of  a  man 
who  has  agreed  upon  an  exchange,  to  convey  (c). 

The  (Tourt  has  no  jurisdiction  under  the  act  to  order  infimts 
to  make  a  transfer  of  stock.  Infant  trustees  of  stock  are  not 
included  in  any  of  the  enabling  statutes,  because,  if  an  infimt 
happens  to  be  appointed  executor,  administration  durante 
mmare  mkOt  is  granted  to  some  person  of  fiill  age(J)* 

The  act  provides  («),  that  mortgage-money  belonging  to  in- 
fants shall  be  paid  into  the  bank,  subject  to  the  dispoation  of 
the  Court  of  Chancery  (^),  or  to  such  person  as  the  Court 
shall  direct 

The  8th  sect,  of  stat.  1  WilL  4,  c  60,  enabling  the  Court 
to  appoint  a  person  to  convey,  in  certain  cases»  instead  of 
trustees  and  their  heirs  (A),  did  not  apply*  to  mortgagees  or 
their  heirs  (t). 

But  Stat.  4  &  5  WilL  4,  c.  23,  s.  2,  relating  to  escheats  and 


(0  /«  rt  lMh9y  d  Dowl.  112. 

(a)  WaiHrnricn  v.  Vaugham^  4 
Yon.  &  C.  247. 

{h)  Under  sect.  8. 

{c)  7\umer  r.  Edgdl^  6  Law 
Joum.  201. 


228. 

(e)  Sect.  14. 

{g)  Or  the  Court  of  Exchequer; 
but  see  6  Viet.  6,  and  tuprOy  217. 
(A)  S^iprOf  p.  271. 

(f )  See  Siigden*B  Acta,  by  Jem- 


[d)  JFatUr. 


r,  1  BesY.    mett,  150^  2nd  ed. 
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forfeitures,  refers  to  the  section  just  mentioned  as  if  it  did  of  later  enact- 
include  the  heir  of  a  mortgagee,  and  provides,  that  where  a 
trustee  or  mortgagee  dies  without  an  heir,  a  person  may  be 
appointed  to  convey  in  like  maimer  as  is  provided  by  the  sec- 
tion in  question,  in  case  such  trustee  or  mortgagee  had  left  an 
heir,  and  it  was  not  known  who  was  such  heir. 

It  was  decided,  that  this  enactment  had  the  effect  of  enlarg- 
ing the  previous  statute,  so  that  the  heirs  of  mortgagees  were 
included  within  its  operation  (A).  But  the  correctness  of  these 
decisions  was  doubted ;  and  if  this  be  the  true  construction, 
the  remedy  would  apply  to  the  mortgagee  himself,  which 
dearly  was  not  intended;  and  this  was  the  objection  to  the 
6  Qeo.  4,  which,  although  it  included  the  mortgagees,  made 
no  provision  for  the  payment  of  the  mortgage-money. 

In  order  to  remove  the  difficulty,  the  stat.  1  &  2  Vict 
c.  69,  was  passed.  It  provides  (/),  that  where  any  mortgagee 
shall  have  died  without  haomg  been  in  passeman  of  the  land^  or 
in  the  receipts  of  the  rents  and  prqftts  thereof  and  the  money 
due  in  respect  of  such  mortgage  shall  have  be^i  or  shall  be 
paid  to  his  executor  or  administrator,  and  the  devisee,  or 
henr,  or  other  real  representative,  or  any  of  the  devisees,  or 
heirs,  or  real  representatives  of  such  mortgagee  shall  be  out 
of  the  jurisdiction,  or  not  amenable  to  the  process  of  the 
Court,  or  it  shall  be  uncertain,  where  there  were  several  de- 
visees or  representatives,  who  were  joint-tenants,  which  of 
than  was  the  survivor,  or  it  shall  be  imcertain  whether  any 
such  devisee,  or  hdr,  or  representative  be  living  or  dead,  or  if 
known  to  be  dead,  it  shall  not  be  known  who  was  his  hdr ;  or 
where  such  mortgagee,  or  any  sudi  devisee,  or  heir,  or  repre- 
sentative shall  have  died  without  an  heir,  or  in  case  of  neglect 
to  convey,  &c.,  the  Court  may  appoint  a  person  to  convey,  in 
like  manner  as,  by  the  act  of  I  Will.  4,  c  60,  the  Court  is 
empowered  in  the  place  of  a  trustee  or  the  heir  of  a  trustee. 

(h)  In  re  SUmley,  7  Sim.  170 ;  Ex  parte  JVhiiton,  1  Keen,  278. 

(0  Sect.  1. 
o  G  2 
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But  it  is  also  provided  (m),  that  the  act  of  1  WilL  4,  c.  60, 
and  the  4  &  5  Will  4,  c  23,  or  either  of  them,  should  not  be 
construed  to  extend  to  any  case  of  any  person  dying  seised  of 
any  land  by  way  of  mortgage  other  than  such  as  were  therehir 
before  expressly  provided  for* 

This  proviso  does  not,  it  seems,  include  either  the  case  of 
an  infant  heir  of  a  mortgagee,  or  the  case  where  it  is  uncer- 
tain whether  the  mortgagee  has  left  an  heir ;  but  it  has  been 
held,  that  stat  1  Will.  4,  as  explained  by  stat  4  &  6  WilL  4^ 
still  embraces  both  those  cases ;  for  the  third  section,  it  was 
said  by  the  Court,  was  introduced  into  the  act  of  1  &  2  Vict 
in  order  to  confine  its  application  to  those  cases  which  are  ex- 
pressly mentioned  in  it  That  section,  it  was  observed,  was 
not  intended  to  repeal  any  part  of  the  two  foimer  acts,  but 
that  those  acts  were  to  be  construed  just  as  before,  and  the 
act  of  the  1  &  2  Vict  c  69,  was  intended  to  apply  to  those 
cases  only  which  it  expressly  provides  for  (n). 

Now,  the  1  &  2  Vict  c  69,  is  properly  confined  to  cases 
where  the  mortgagee  has  not  been  in  possession  of  the  land 
or  in  the  receipt  of  the  rent  or  profits,  and  the  money  must 
have  been  or  must  be  paid  to  his  executor  or  administrator, 
and  without  those  provisions  it  would  not  be  proper  to  invest 
the  Court  with  a  summary  jurisdiction  in  such  cases,  nor  did 
the  acts  previous  to  the  1  &  2  Vict  intend  to  give  any  such 
powers. 

This  decbion,  so  far  as  concerns  the  case  of  its  being  uncer- 
tain whether  a  mortgagee  has  left  an  heir,  was  founded  on  what 
now  appears  to  have  been  a  misapprehension  of  the  opinion  of 
the  Master  of  the  RoUs;  and  that  learned  judge  has  since  held, 
(in  deciding  that  the  case  of  a  mortgagee  himself  being  out  of 
the  jurisdiction  does  not  come  within  any  of  the  acts),  that(o) 
the  3rd  sect  of  stat  1  &  2  Vict,  precludes  the  constructive 

(m)  Sect  3.  (o)  Green  v.  HMen^  1  Bear. 

(fi)  In  re  fVileon ;    In  re  Go-    207. 
tkome^  8  Sim.  992. 
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extension  of  stat.  1  Will.  4  to  any  other  case  than  such  as  were 
by  1  &  2  Vict,  expressly  provided  for  (p). 


(p)  Sir  Edward  Sugden  remarka, 
that  **  it  i^pesn  to  be  still  neces- 
sary to  haye  an  act  passed  to  in- 
clude within  the  1  &  2  Vict.  c.  69, 
the  cases  of  an  in£uit  heir,  and  the 
cases  where  it  is  uncertain  whether 
there  is  an  heir,  stdffed  to  the  tame 
Ifuardi  as  are  provided  for  the  cases 


already  within  the  act,  and  the 
cases  of  escheat  will  require  to  be 
reconsidered  with  reference  to  the 
4  &  5  Will.  4»  c.  23,  and  the  pro- 
risions  in  the  1  &  2  Vict.  c.  09,  s. 
ly  coupled  with  the  proviso."  1 
Vend.  &  Furch.  326,  n.,  10th  ed. 
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CHAPTER  XXXV. 


WHAT   AN    INFANT   MAY    DO. 


SECTION  I. 

Infant  Sovereign. 

Acts  of  king  1  HE  Sovereign  cannot  (a),  in  judgment  of  law,  as  king, 
notwitbstand-  ever  be  a  minor,  and  under  age;  and  therefore  his  royal  grants 
rag  infiMicy.       ^^ ^  assents  to  acts  of  Parliament  are  good,  ihongh  he  has  not 

in  his  natural  capacity  attained  the  legal  age  of  twenty-one. 
By  a  statute,  indeed,  28  Hen.  8,  c.  17,  power  was  given  to 
future  kings,  to  rescind  and  revoke  all  acts  of  Parliament  that 
should  be  made  while  they  were  under  the  age  of  twenty- 
four:  but  this  was  repealed  by  the  statute  1  Edw.  6,  c  11, 
so  far  as  related  to  that  prince ;  and  both  statutes  are  dedared 
to  be  determined  by  24  Greo.  2,  c  24.  It  has  also  been  usually 
thought  prudent,  when  the  heir  apparent  has  been  very  yonng, 

Regent  vniaUy   to  appoint  a  protector,  guardian,  or  regent,  for  a  limited  time; 

appointed.        ^^^  ^^  ^^^  necessity  of  such  extmoidinaiy  provirion  is  suf- 

fident  to  demonstrate  the  truth  of  that  maxim  of  the  common 
law,  that  in  the  king  is  no  minority,  and  therefore  he  has  no 
legal  guardian  (i). 
Prince  Albert  It  is  provided  by  Stat  3  &  4  Vict,  a  52,  s.  1,  that  if,  at  the 
for  SoTereign  demise  of  her  present  Majesty,  there  shall  be  issue  of  her  Ma- 
jesty, who  shall  become  and  be  King  or  Qneen  of  this  realm, 
whilst  under  the  age  of  eighteen  years,  His  Boyal  Sghness 

(a)  1  Bl.  Comm.  248.  (h)  Co.  Litt.  43;  2  Inst.  pn>ein. 3. 
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Albert  shall  be  Kc^ent  of  the  realm,  as  well  as  goard- 
iaa(c)  of  the  royal  person,  until  the  Sovereign  shall  attain  the 
age  of  eighteen. 


SECTION  IL 

Different  Stage$  of  Infancy. 
The  ages  of  nude  and  female  are  different  for  different  pur-  Vanoui  itasM 

of  legal  capa- 

poses.  A  male  at  twelve  years  old  may  take  the  oath  of  al-  city  in  male  and 
Iq^ianoe ;  at  fourteen,  is  at  years  of  discretion,  and  therefore 
may  consent  or  disagree  to  marriage  (cf ),  and  may  choose  his 
guardian  (g) ;  and  at  twenty-one,  is  at  his  own  disposal,  andmay 
alien  his  lands,  goods,  and  chattels.  A  female,  also,  at  seven 
years  of  age,  may  be  betrothed,  or  ^ven  in  marriage  {g) ;  at 
nine,  is  entitled  to  dower ;  at  twelve,  is  at  years  of  maturity, 
and  therefore  may  consent  or  disagree  to  marriage ;  at  four- 
teen, is  at  years  of  legal  discretion,  and  may  choose  a  guard- 
ian (e) ;  and  at  twenty-one,  may  dispose  of  herself  and  her 
lands  (A). 

In  reckoning  age,  the  birthday  is  excluded;  this  throws  On  what  day 

iniancT  deter* 

back  the  period  of  majority  one  day ;  and  as  **  the  law  knows  minea. 
no  fractions  of  a  day,"  infimcy  ceases  at  the  very  commence- 
ment of  the  day  preceding  the  twenty-first  anniversary  of  the 
birth.  Thus,  a  man  who  was  bom  on  the  first  of  January,  at 
any  moment  before  midnight,  is  of  age,  to  all  intents,  on  the 
Slst  of  December,  immediately  after  midnight  of  the  30th  (i). 

(c)  Supra,  p.  94.  c.  26. 

(d)  See  p.  168,  gupra.  (t)  1  BI.  Comm.  463  ;  I    Sid^ 

(e)  Stipra,  p.  76.  162  ;  1  Salk.  44  ;  1  Lord  Raym.' 
iff)  See  p.  168,  tupra.                   281 ;  2  Lord  Raym.  1096. 

(k)  1   Bl.  Comm.  463,  1  Vict. 
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SECTION  IIL  . 

fVkat  Offices  Infani  may  hold. 

An  infant  seems  capable  >f  holding  (t)  such  offices  as  do 
not  concern  the  administration  of  justice,  but  only  require 
skill  and  diligence ;  and  these  he  may  execute  himself,  when 
of  the  age  of  discretion,  or  they  may  be  exercised  by  deputy ; 
such  as  the  offices  of  park-keeper,  forester,  gaoler,  &c.  (A). 

It  is  laid  down,  that  an  infant  is  not  capable  of  an  office  of 
stewardship  of  the  court  of  a  manor  either  in  possesion  or 
reversion,  except  where  the  office  is  granted  so  as  to  be 
exercisable  by  deputy ;  it  is  questionable  whether  he  can  be 
steward  or  registrar  of  the  courts  of  a  bishop  (2).  He  cannot  be 
a  guardian  (m),  an  attorney  under  a  power  (except  to  receive 
seising  a  bailiff,  a  factor,  or  a  receiver  (n). 

An  infant  cannot  hold  any  office  of  pecuniary  trust  If  he 
or  his  deputy  should  be  guilty  of  negligence  with  respect  to 
the  monies  placed  in  his  hands,  those  to  whom  the  money  be- 
longs might  be  deprived  of  that  remedy  which  they  ought  to 
have  against  a  public  officer  entrusted  with  their  money,  for 
he  would  not  be  civilly  liable  in  either  of  those  cases,  though 
he  might  be  liable  for  a  tortious  conversion  of  the  money  by 
himself;  and  if  he  were  to  conduct  himself  so  as  to  be  crimi- 
nally  liable,  he  would  be  placed  in  a  situation  of  peril  which 
the  law  is  anxious  he  should  avoid.  For  these  reasons,  he 
cannot  be  appointed  to  the  office  of  derk  of  a  court  of  re- 

(t)  Boe.  Abr^  tit.  In&ncy  and  731 ;  2  Roll.  Abr.  163 ;  March,  41, 

Age(£).  43;  OO.EL636;  Cro.Car.5M. 

\,k)  Plowd.  379,  381  ;   9  Rep.  (m)  Supra^  pp.  7,  24,  89. 

48,  97  ;  2  Inst  382;  3  Mod.222.  (n)  F.  N.  B.  118  ;  Roll.  Abr. 

(0  Co.  Liti.  3.  b. ;  1  RoU.  Abr.  117 ;  Co.  Litt.  172. 
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quests,  where  it  is  part  of  the  duty  of  that  officer  to  receive 
the  money  of  the  suitors  (n). 

But  an  infant  may  hold  the  office  of  derk  of  the  peace  (o). 
He  cannot  be  a  juror  {p\  an  acting  executor,  an  adniinistra- 
tOT{q)y  nor  can  his  concurrence  (in  the  absence  of  fraud  on 
his  part)  sanction  any  breach  of  trust  (r). 

He  may  be  a  private  or  an  officer  in  the  army  or  navy ;  he 
cannot  be  a  priest,  or  a  deacon  (t),  a  barrister,  attorney,  or 
solicitor,  a  physician,  surgeon,  or  apothecary* 

In  ancient  times,  minors  appear  frequently  to  have  taken  Infiint  mvf  not 
upon  them  to  sit  in  Parliament  (f);  although  it  is  provided  by  ment, 
the  custom  and  law  of  Parliament,  that  no  one  shall  sit  or  vote 
in  either  house,  unless  he  be  twenty-one  years  of  age(«). 
Doubts  having  arisen,  from  some  contradictory  adjudications, 
whether  or  no  a  Qiinor  was  incapacitated  from  sitting  in  the 
House  of  Commons,  it  was  enacted,  by  7  &  8  Will.  3,  c.  26, 
s.  8,  that  no  person  should  be  capable  of  being  elected  in  that  nor  be  elected. 

(a)  Claridge  v.  JBve^y  5  B.  &  speech  of  Waller's,  in  Grey's  De- 

Ald.  81.  bates,  vol.  1,  p.  365,  that  the  poet 

(o)  Crodie  v.  HwrUj^j  1  Alcock  sat  in  parliament  when  he  was  but 

&  Napier,  431.  sixteen  years  of  age.    In  Nanton's 

(p)  Hob.  326.  Fragmenta  Regalia,  there  is  a  pas- 

(q)  Svpra^  pp.  74,  342,  343.  sage  stating,  that  *  about  the  10th 

(r)  3Swanst.  87,n.;  Wilkinwn  of  James  1,  there  were  accounts 

Y.  Pa^rnfy  4  Russ.  272.  taken  of  forty  members  not  above 

(«)  Stat.  13  Elia.  c.  12, 44  Greo.  twenty  years  of  age,  and  some  not 

3,0.43.  exceeding  sixteen.'   It  is  also  stated 

(0  In  Sir  H.  Cavendish's  Par-  in  Grey's  Debates,  vol.  1,  p.  41, 
liamentary  Debates,  vol.  1,  p.  420,  that'  Lord  Torrington,  son  of  the 
Mr.  Wedderbum  is  reported  to  have  Duke  of  Albemarle,  was  but  four- 
observed,  that  **  with  regard  to  ge-  teen  years  of  age  at  the  time  when 
neral  disqualifications  in  the  case  of  he  took  part  in  a  debate,  as  mem- 
minors,  Prynne  says,  they  are  ber  of  the  House  of  Commons.  See 
under  the  power  of  a  guardian,  and  1  Hatsell,  p.  10."  One  of  the  Re* 
therefore  unfit  to  make  laws ;  but  solutions  of  the  House,  Nov.  27th, 
until  the  act  of  the  7th  and  8th  of  1064,  as  toih<%  persons  to  be  elected. 
Will.  3^  they  took  upon  them  to  was,ihattheyshouldbeoftheageof 
sit."  And  the  editors  subjoin  the  t wenty-one  years.  20  Parl.Hist.  386. 
Mlowing  note: — *^  It  appears  by  a  (u)  1  Bl.  Comm.  162. 
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Cannot  vote  at 
elections. 


or  any  future  Parliament^  who  was  not  of  theftiU  age  of  twenty- 
one  years.  It  has  been  decided,  that  the  election  and  letom 
of  an  infant  to  the  House  of  Commons  were  vexatious  (jt)^  and 
that  (y)  votes  given  for  an  infrat  candidate,  after  notice  of  his 
being  ineligible,  were  thrown  away  {z). 

Statute  7  &  8  Will.  3,  c.  25,  s.  8,  enacts,  that  no  person 
whatsoever,  being  imder  the  age  of  twenty-one  years,  shall  be 
admitted  to  give  his  voice  at  elections  of  any  member  of  Par^ 
liament  (a).  And  the  franchise  conferred  by  the  Reform  Act 
is  restricted  to  males  of  full  age  (b). 


SECTION  IV. 


Responsibility 
of  infent  for 
criminal  acta. 

Fully  respon- 
sible after  14. 

From  7  to  14, 
malice  mast 
appear. 


ResponsSnUty  of  Infants  for  Criminal  Acts. 

Upto  the  age  of  seven^  the  law  considers  a  child  not  pos- 
sessed  of  sufficient  reason  to  be  accountable  or  answerable  for 
his  acts,  and  it  is  only  from  the  age  of  fourteen  that  it 
holds  a  person  to  be  entirely  responsible.  Between  the  ages 
of  seven  and  fourteen,  therefore,  it  is  necessary  that  the 
offence  should  clearly  testify  the  malicious  intention  of  the 
party;  in  such  a  case  only  would  a  child  be  criminally 
responsible  for  his  acts,  and  there  should  be  some  piDof  of 
malice  to  justify  a  grand  jury  in  returning  a  true  bill  (c). 


(«)  FUntshiie,  2  Peck,  626; 
cited,  Rogers  on  Eleoiionfl,  p.  46, 
3rded. 

(^)  Cockennottth,  18  Joum. 
673 ;  cited,  Rogers,  p.  210. 

{x)  Bir.  Fox  was  bom  on  the 
27th  of  January,  1749.  He  was 
elected  for  Midhnrst  previous  to 
August  1768 ;  he  took  his  seat  in 
the  ensuing  Session,  and  made  his 
first  speech  in  April  1760 ;  but  after 
this  he  took  little  part  in  public 


debate  till  January  1770 ;  proba- 
bly (as  his  biographer  suggests),  be- 
cause he  was  not  of  age  when  re* 
turned  to  parliament.  See  tiie  Life 
of  Fox,  in  the  EIncydopcdia  Bri- 
tannica, 

(a)  See  Rogers^  81. 

(6)  2  WiU.  4»  c.  46,S8. 19, 20, 27. 

{e)  See  1  Bl.  Gomm.  464 ;  4B1. 
Comm.  22;  Bac.  Abr^Ut.  Infancy 
and  Age,  (B). 
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A  manriage  under  the  age  of  oonaent  cannot,  unless  agreed  Bigamy, 
to  when  both  parties  were  of  age  to  consent,  form  one  of  the 
grounds  of  a  prosecution  for  bigamy ;  but  it  is  otherwise  if 
the  marriage  has  taken  plaoe»  or  has  been  affirmed,  after  both 
parties  were  of  the  age  of  consent  {d)» 

Where  there  is  any  notorious  breach  of  the  peace,  such  as  Biwch  of  tlie 
a  riot  or  battery,  an  infant  above  fourteen  is  as  liable  to  suffer  ^^*^' 
fine  and  imprisonment  for  such  a  misdemeanor  as  a  person  of 
fiill  age. 

But  if  the  offence  charged  against  him  in  the  indictment  be  Non-feaaaiioe. 
a  mere  non-feasance,  there,  in  some  cases,  he  shall  be  privi- 
l^ed  by  his  non-age,  if  under  twenty-one,  because  laches 
ought  not  to  be  imputed  to  an  infimt. 

If  there  be  a  bridge  liable  to  be  repaired  by  the  oounty  in 
which  an  inftnt  has  a  house  or  lands  by  descent  or  purchase, 
the  infiint  must  submit  to  an  assessment  on  his  property  for 
the  purpose  of  repairing  the  bridge,  and  to  distress  in  case 
of  non-payment  (e) . 

If,  however,  the  nonfeasance  consist  in  omitting  to  do 
something  which  he  is  bound  to  do  by  reason  of  tenure,  as 
where  he  is  bound  by  tenure  actually  to  repair  a  bridge,  and 
not  merely  to  contribute  his  share  to  a  fund  to  be  laid  out  by 
others  in  repairing  it;  then,  if  there  be  a  guardian  in  socage, 
or  other  person  in  occupation  of  the  land  so  charged,  and  in- 
vested with  command  over  and  actual  possession  of  the  profits, 
such  person  is  criminally  liable  for  non-repair ;  but  if  there  be 
no  such  person,  there  is  some  ground  for  holding  that  the  in- 
fant himself  would  be  liable,  on  the  ground  of  the  public  de- 
triment that  might  result  from  not  considering  him  liable  (^). 

Infants  are  also  liable  to  civil  actions  for  wrong  done  by 
them  ;  as  for  slander,  embezzlement,  or  fraud  (A). 

(<;)  Eaat,  P.  C.  408.  Bex  v.  Sutton,  3  Ad.  &  EU.  597  ; 

(e)  2  Inst.  708.  S.  C.  6  N.  &  M.  363 ;  supra,  p. 

(^)  See  4  Bl.  Comm.  22;  Bac.  40. 
Abr.,  Infiincy  and  Age,  (G) ;  and        (A)  See  the  next  chi^ter. 
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SECTION   V, 


Totimooy  of 
infanta. 


Their  oompe* 
teney  teated  by 
their  iDtelli- 
genoe. 


They  cannot  be 
examined  with- 
out oath. 


They  moat  haye 
reoeiTed  reu* 
giona  inatmc- 
tion. 


Testimony  of  Infantt. 

There  is  no  precise  age  fixed  (A)  at  which  children  are  ex« 
duded  from  giving  evidence.  At  one  time^  indeed,  their  age 
was  considered  as  the  criterion  of  their  competency ;  and  it 
was  a  general  rule,  that  none  could  be  admitted  under  the  age 
of  nine  years,  very  few  under  ten(i),  which  in  some  cases 
would  operate  to  deprive  them  of  the  protection  of  law  against 
acts  of  violence  (A).  A  more  reasonable  rule  has  since  been 
adopted,  and  the  competency  of  childien  is  now  regulated,  not 
by  their  age,  but  by  the  d^ree  of  understanding  which  they 
appear  to  possess.  In  Brazier's  case,  on  an  indictment  for 
assaulting  an  iniant  five  years  old,  with  intent  to  ravish  her, 
all  the  Judges  agreed,  that  children  of  any  age  might  be  ex- 
amined upon  oath,  if  they  were  capable  of  distinguishing  be- 
tween good  and  evil,  and  possessed  of  sufficient  knowledge  of 
the  nature  and  consequences  of  an  oath ;  but  that  they  could 
not  in  any  case  be  examined  without  oath(Q.  This  is  now 
the  established  rule,  as  well  in  criminal,  as  in  civil  cases,  and 
it  applies  equally  to  capital  offences,  and  to  offences  of  an  infe- 
rior nature. 

According  to  this  rule,  the  admissibility  of  children  depends 
not  merely  upon  their  possessing  a  competent  d^ree  of  un- 
derstanding, but  also,  in  part,  upon  their  having  received  a 
certain  share  of  religious  instruction.  A  child,  whose  intel- 
lect appears  to  be  in  other  respects  sufficient  to  enable  it  to 


(A)  Fhillipps  on  Evidence,  p.  6,  Hale,  P.  C.  902 ;  2  Hale,  P.  G.  278* 

8th  ed.  (A)  B.  N.  P.  298. 

(0  lUx  V.  2Vatwr#,  Stn.  700;  (/)  East,  P.  C.  448;  B.  N.  P. 

and  cases  in  East,  P.  C.  442;  1  288;  4  BLGomm.2 
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give  uaefiil  evidence,  may,  from  defect  of  religiouB  instructioii, 
be  wholly  unable  to  give  any  account  of  the  nature  of  an 
oath,  or  of  the  conaequencee  of  falaehood.  In  criminal  Trial  poit. 
casefly  where  a  child,  who  is  a  necessary  witness  for  the  pro-  child  may  be 
secution,  appears  not  sufficiently  to  understand  the  nature  and 
obligation  of  an  oath,  a  judge  may,  in  the  exercise  of  his  dis- 
cretion, and  for  the  purposes  of  justice,  postpone  the  trials  in 
order  that  the  child  may  be  in  the  meantime  properly  in- 
structed (n).  But  an  application  to  postpone  the  trial  upon 
this  ground  ought  properly  to  be  made,  before  the  child  is  ex- 
amined by  the  grand  jury ;  at  all  events,  before  the  trial  has 
commenced ;  for  if  the  jury  are  sworn,  and  the  prisoner  is  put 
upon  his  trial  before  the  incompetency  of  the  witness  is  disco- 
vered, the  Judge  cannot  discharge  the  jury,  but  should  direct 
an  acquittal  (o). 

When  a  child,  from  defect  of  understanding  or  instruction,  Stetement  by 

•  i»  «  •     /•  i«  childi  who 

IS  unfit  to  be  sworn,  it  follows  as  a  necessary  consequence,  cannot  be 
that  any  account  which  it  may  have  given  to  others  of  the  ^^j^'i^^^ 
transaction  ought  not  to  be  admitted.  On  an  indictment, 
therefore,  for  a  rape  on  a  child  five  years  old,  where  the  child 
was  not  examined,  but  an  account  of  what  she  had  told  her 
mother,  about  three  weeks  after  the  transaction,  was  given  in 
evidence  by  the  mother,  and  the  jury  convicted  the  prisoner, 
principally,  as  was  supposed,  on  that  evidence ;  the  Judges, 
in  a  case  reserved  for  their  opinion,  thought  tiie  evidence 
clearly  inadmissible,  and  the  prisoner  was  accordingly  par- 
doned (p). 

Witii  r^ard  to  the  weight  and  effect  of  the  testimony  of 

(a)  See  Rex  v.  JVUUamay  7  Car.  tion  of  the  Court  in  poetpoDlng  the 

&  P.  320.  trial  in  a  case  of  this  nature. 

(o)  Bex  y.  Wade,  1  Ry.  &  Mo.        (p)  Rex  v.  Tucker,  1806,  cited 

C.  C.  86.    In  this  case  the  witness  Phill.  Ev.  p.6;  eee  abo  Rex  v.  Btxt- 

was  an  adult,  poaseased  of  sufficient  zier,  1  East,  P.  C.  448 ;  1  Atk.  29 ; 

intellect,  but  wholly  without  reli-  C.  J.  Jeffrey^  examination  of  a 

gious  instruction.     Mr.  PhilUpps  child,  previously  to  being  sworn; 

questions  the  exercise  of  the  discre-  9  How.  1148;  Mr.    Hume's  re- 
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Weight  due  to    childreiiy  Sir  W.  Blackstone  observes  (f ),  ^  That  when  the  eri- 

dence  of  children  is  admitted^  it  is  much  to  be  wished,  in  or- 
der to  render  the  evidence  credible,  that  there  should  be  some 
concurrent  testimony  of  time,  place,  and  circumstances,  in  or- 
der to  make  out  the  fiict ;  and  that  a  conviction  should  not  be 
grounded  on  the  unsuj^rted  accusation  of  an  infant  under 
years  of  discretion." 

To  this,  Mr.  PhiUipps  replies  (r),  that  in  many  cases,  un- 
doubtedly, the  statements  of  children  are  to  be  received  with 
great  caution ;  and  it  may  be  observed,  the  preliminary  in- 
quiry, made  with  the  view  of  ascertaining  their  competency, 
is  not  always  of  the  most  satisfiictoiy  nature,  but  is  sometimes 
of  such  a  description,  that,  by  a  yery  slight  discipline  of  the 
memory,  a  child  might  thus  be  made  to  iq>pear  a  competent 
mtness.  The  inquiry  is  usually  confined  to  the  ascertaining 
of  the  fiict,  whether  the  child  has  a  conception  of  Divine  pu- 
nishment being  a  consequence  of  fidsehood ;  it  seldom  extends 
so  &r  as  to  ascertain  the  child's  notions  of  the  nature  of  an 
oath,  and  scarcely  ever  relates  to  the  legal  punishment  of  per- 
jury. In  a  recent  case,  however,  it  has  been  held,  that  the 
effect  of  the  oath  on  the  conscience  of  a  child,  should  arise 
from  religious  feelings  of  a  permanent  nature,  and  not  merely 
from  instructions  confined  to  the  nature  of  an  oath,  wUch 
have  been  communicated  with  reference  to  the  trial  («).  In- 
dependentiy  of  the  sanction  of  an  oath,  the  testimony  of  chil- 
dren, after  they  have  been  subjected  to  cross-examination,  is 
often  entitied  to  as  much  credit  as  that  of  grown  persons ; 
and  what  is  wanted  in  the  perfection  of  the  intellectual  fiicul- 
ties,  is  sometimes  more  than  compensated  by  tiie  absence  of 
motives  to  deceive.  It  is  clear,  that  a  person  may  be  legally 
convicted  upon  such  evidence  alone  and  unsupported;  and 

marks  on  the  law  of  Scotland,  xe-  (r)  Phillippa  on  Evidence,  p.  6^ 

apecting  the  admisBibility  of  infanta.  8th  ed. 

1 2  How.  669,  n.  («)  Reg  y.  WiUkuM^I  Car.  &  P. 

{q)  4  Comm.  214.  320. 
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whether  the  aooount  of  the  child  lequiree  to  be  conoborated 
in  any  part»  or  to  what  extent,  is  a  queation  ezdusiyely  for 
the  jury,  to  be  determined  by  them  on  a  review  of  all  the  cir- 
cumstanceB  of  the  case,  and  eq)ecially  of  the  manner  in  which 
the  evidence  of  the  child  has  been  given. 


SECTION  VI. 

Of  the  Capaeihf  of  LtfcmU  generaUy. 

An  in&nt  is  capable  of  taking  an  estate  by  descent  or  by  i«»«j^^y^kc 
purchase,  and  of  receiving  seisin  either  in  person  or  by  at^  pnrohu? 
tomey.     Copyholds  may  be  surrendered  to  his  use,  and  he 
may  be  admitted  to  them  (t\  and  chattels  may  be  presented 
to  him  (if).     In  all  these  cases  the  donor  is  bound  by  his  own 
act 

But  any  gift  to  an  infant  may  be  waived  by  him,  at  his 
absolute  discretion,  when  he  comes  of  age  (x),  because  it  may 
be  more  advantageous  for  him  to  be  without  the  property, 
since  the  incumbrances  on  land  given  in  fee,  or  the  rent 
reserved  on  a  lease,  may  be  more  than  the  value ;  and  his 
heirs  may  waive  the  grant,  if  he  has  not  lived  to  agree 
toit(y> 

If  an  infant  continue  in  possession,  after  his  ftiU  a^e,  of  land  Lease  made  to 

infiint  affirmed 

leased  to  him  during  his  infancy,  he  affirms  the  lease,  and  by  his  conti. 
shall  be  liable  to  the  arrears  of  rent  incurred  before.     For  as  sion  after  21 . 
possession  is  given  him,  and  a  right  to  the  estate,  it  is  uncer- 
tain in  its  constitution  whether  it  may  be  for  his  benefit  or 

(I)  Co.  Cop.  8.  85  ;  see  p.  326,  586.  As  to  the  question  whether  a 

mtpra.  man  might  waive,  at  fall  age,  a  peer- 

(m)  1  Sid.  128 ;  7  Car.  &  P.  402.  age   granted  during  infancy,   see 

(jr)  Co.  Litt.  348.  b. ;  3  Sugd.  The  Duie  of  Queensbeny*M  Cate^  1 

V.  &  P.  222, 10th  ed.  P.  W.  582,  592. 

(^)  Co.  Litt.  2.  b.  3.  b. ;  1  P.  W. 
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Infant  may  do 
of  his  own  ac- 
cord whatever 
he  IB  compel- 
lable  to  do. 


Examples. 


Where  parti- 
tion binds  in- 
fimtt. 

Effect  of  on- 
eqoal  partition 
in  the  Chan- 
cery; 


—of  equal  par 
tition. 


not,  and  therefore  it  is  not  void  in  its  creation^  and  may  acquire 
validity  by  his  continuance  after  full  age  {z). 

It  is  said,  that  an  in&nt  may  do  homage  but  not  fealty  {a), 
and  that  he  cannot  perform  grand  aeijeanty  at  the  corona- 
tion (i). 

An  infant  (c)  may,  generally  speaking,  do  of  his  own  ac- 
cord,  as  completely  and  irrevocably  as  a  person  of  full  age, 
any  right  and  lawful  act  which  he  is  compellable  by  any 
means  or  in  any  way  to  do  (d). 

Thus  he  may  admit  a  copyholder^  he  may  pay  rent,  his 
attornment  to  a  grant  by  deed  only  was  good,  where  he  was 
compellable  to  attorn  if  a  fine  had  been  levied  (e). 

Before  the  guardian  in  chivalry  entered,  the  heir  mi^t  as- 
sign dower  to  the  widow  of  the  ancestor  (  ). 

The  cases  in  which  partition  is  or  is  not  binding  upon  in- 
fants, are  thus  l^d  down  by  Lord  Coke : — 

'^  A  partition  (A)  in  the  Chancery  where  one  coparcener  is 
of  full  age  and  gueih  livery  "  (that  is  the  delivery  of  her  lands 
held  in  chivalry  out  of  the  guardian's  hands  (t)  ),  *'  and  one 
other  is  within  age  and  hath  an  unequal  part  allotted  to  her, 
this  shall  not  bind  her  at  full  age ;  for  in  a  writ  directed  to 
the  escheator  to  make  partition  there  is  a  sabojiure,  and  there 
is  no  judgment  upon  such  a  partition." 

**  And  this  partition  may  be  avoided  either  by  sdrefadas 
in  the  Chancery,  or  by  a  writ  de  partitiane  fadendd  at  the 
common  law,  at  her  full  age." 

^*  If  the  partition  be  equal  at  the  time  of  the  allotment  it 
shall  bind  him  for  ever,  because  he  is  compellable  by  law  to 
make  partition,  and  he  shall  not  have  his  age  in  a  partkume 
fadendd:' 


(z)  1  Roll.  Abr.,  Enfants,  (K)  ; 
Cro.  J.  320 ;  2  Bnlstr.  09 ;  see  3 
M.  &  S.  481. 

(a)  Co.  Litt.  65.  b. 

(b)  Ibid.  107.  b. 

(c)  See  3  Burrow^  1801. 


(rf)  Co.  Litt.  172.  a. 

(e)  Conn^s  ea»e^  9  Rep.  85  b.; 
Co.  Litt.  316.  a. 

{g)  Co.  Litt.  36.  a. 
(A)  Co.  Litt.  171.  a. 

(f )  See  2  Bl.  Comm.  G8. 
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"  And  (h)  though  the  partition  be  unequal^  and  the  infant  Confirmation 

of  Toidable 
tton. 


hath  the  leaser  part,  yet  is  not  the  partition  void  but  voidable  partiti 
by  his  entry,  for  if  he  take  the  whole  profits  of  the  unequal 
party  after  his  full  age,  the  partition  is  made  good  for  ever/' 

''  But  a  partition  made  by  the  king's  writ  departitume  far  Partition  by  the 
dendd  by  the  sheriff  by  the  oath  of  twelve  men  and  judgment 
thereupon  given,  shall  bind  the  infant,  though  his  part  be  un- 
equal,'' because  it  is  made  by  authority  of  law. 

**  Partition  at  kw  and  in  equity,"  says  Lord  Bedesdale(Q,  Distinction  be- 
''are  different  things.  The  first  operates  by  the  judgment  of  a  at  Uw  and  in 
Court  of  law,  and  delivers  up  possession  in  pursuance  of  it,  ^°*  ^* 
which  concludes  all  the  parties  to  it.    Partition  in  equity  pro* 
ceeds  upon  conveyances  to  be  executed  by  tiie  parties ;  and  if 
the  parties  be  not  competent  to  execute  the  conveyances,  the 
partition  cannot  be  effectually  had" 

The  proper  mode  of  effecting  partition    is  by  bill  in 
eqmty  (m). 

The  acts  of  an  infimt,  which  do  not  touch  his  interest,  but  infiut  may  per. 
take  effect  from  an  authority  which  he  is  trusted  to  exerdse,  ^Mt*from  a^"^ 
are  binding  («).     An  infant  patron  may  present  or  nominate,  ™*"  *"*  ^"*^" 
to  a  benefice ;  otherwise  tiiere  will  be  a  lapse ;  and  no  public 
inconvenience  can  arise,  since  tiie  bishop  is  to  judge  of  the 
qualification  of  the  derk  presented  (o):  an  infant  peer  may 
qualify  chaplains  (p) :   an  infant  head  of  a  corporation  may 
join  in  corporate  acts :  an  infant  may  be  attorney  for  the  pur- 
pose of  delivering  seisin  {q) :   an  infimt  officer  may  perform  infent  officer 
the  duty  of  an  office  which  he  may  hold.  dJi'^S'offioe. 

An  infant  cannot  appoint  an  attorney  for  any  purpose,  infant  cannot 
whatever,  except  to  receive  seisin,  or  (under  stat  1  WilL  4,  Ittomyfcx. 

(Jk)  Co  Litt.  171.  b.  (o)  Supra,  p.  32;  Co.Litt,246,a., 

(0  2  Sch.  &  Lef.  372  ;  and  see    344.  b. ;  3  Atk.  710. 
lUtfidd  y.  BidUry  Set.  Deer.  276.        {p)  4  Rep.  119. 
(m)  Supra^  pp.  340,  386,  425.  {q)  Co.  Litt.  62.  a. ;  3  Atk.  710 ; 

(«)  3  Bnrr.  1802.  1  Ves.  304. 

H  li 
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nept  to  receive    c  65  (p),  )  to  take  admittance  to  copyholds  on  his  behalf  (;), 

nor  can  he  execute  any  deed  which  delegates  a  mere  power 
and  conyeys  no  interest  (r). 

How  fugiitot      It  seems  that  an  infant's  deliyery  of  a  chattel  with  his  own 

chattel  by  in-  ,  ,       .  , 

font  is  TftUd.       hand  is  so  far  valid,  that  he  cannot  mamtain  an  action  for 

trespass  if  it  is  taken  away»  though  he  may  recover  it  in  an 
action  of  account  {s) ;  but  that  if  he  gives  it  without  deliveiy, 
and  the  donee  takes  the  chattel  by  virtue  of  the  gift,  trespass 
may  be  maintained  {t). 

Lord  Mansfield  is  reported  to  have  said  («),  that  if  an  in- 
fant pays  money  with  his  own  hand,  without  a  valuable  con- 
sideration, he  cannot^  get  it  back  again ;  and  also,  that  if  he 
receives  rents,  he  cannot  demand  them  again  when  of  age : 
but  the  report  must  be  considered  inaccurate,  for  the  latter 
proportion  is  at  variance  with  all  the  principles  of  the  law 
of  infancy ;  and  the  fonner,  if  correct  at  all,  apj^es  only  to 
infants  who  have  attained  to  years  of  discretion. 

infimtmsyper-       At  couunon  law,  before  the  Statute  of  Uses,  an  infimt 

form  oeDefleiai 

condition.  might  perform  a  condition  where  it  was  for  Us  benefit  («); 

as,  if  he  had  an  estate  on  condition  of  making  a  feoffinent  of 

part  of  it  to  J.  S.  (to). 
Luid  may  be         If  (^)  an  estate  is  given  to  an  infant  upon  condition  to  be 

loft  by  breach  ^  Ji_i«  a    •*  ,••• 

of  condition       performed  by  mm,  and  the  condition  is  broken  during  his  in^ 

fimcy,  the  land  is  lost  for  ever ;  and  therefore  his  gnardiauB 

ought  to  be  active  in  performing  it  (y). 

Condition!  in         A  condition  may  be  eitiier  a  condition  in  fact,  that  is,  ex- 
law  and  in  hd,  « 

pressed,  as,  to  pay  money,  or  to  do,  or  not  to  do  some  other 

act ;  or  a  condition  in  law,  tiiat  is,  implied. 

(p)  £ktpra,  p.  326.  v.  Drwy,  2  Ed.  72. 

(q)  3  Burr.  1804, 1806.  («)  3  Atk.  710. 

(r)  In/ra,  p.  467.  (»)  1  Yes.  304. 

(«)  Bac.  Abr.,  tit.  Infieuicy  and  («)  JFhittinifham^M  etue^  8  Rep. 

Age,(I) ;  Perk.12,19;  lRoU.Abr.  88 ;  Co.  Litt.  233.  b. 

730 ;  2  RoU.  Rep.  408  ;  Latch,  10.  (y)  See  Vernon  v.  Femon,  m- 

(0  Perk.  8.  14.  pro,  pp.  284,  340. 

(tf )  In  Earl  of  BnekmghamMre 
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ConditioiiB  in  law  are  of  two  natures,  viz.  by  the  conunon  Conditions  in 
law  and  by  the  statute.  Lrcor^l^.^ 

There  are  two  sorts  of  conditions  in  law  by  the  common  ^  ^^  •^*"'* 
law:  one  of  which  is  founded  upon  confidence  and  skill ;  the  Two  kinds  of 
other,  without  confidence  and  skilL    As  to  the  fonner  sort,  if  commonllaw. 
the  office  of  a  parker,  a  steward,  &c.,  is  granted  or  descends 
to  an  infant,  and  if  the  conditions  in  law  attached  to  this 
office,  which  require  skill  and  confidence,  be  not  observed, 
the  office  is  lost  for  ever:   and  the  same  law  holds  as  to 
liberties  and  franchises.     As  to  the  latter  sort  of  conditions 
in  law  by  the  common  law,  if  the  infiint  be  lessee  for  life, 
or  tenant  by  the  curtesy  or  in  dower,  and  aliens  in  fee,  and 
the  lessor  enters  for  the  forfeiture,  as  he  may,  yet  this  is  no 
absolute  forfeiture  of  the  infant's  estate,  and  he  or  she  may 
enter;  for  the  condition  broken  was  a  mere  condition  in  law, 
without  any  skill  and  confidence  annexed  to  the  estate. 

Conditions  in  law  by  statute  law  are  also  of  two  quali-  Two  kinds  of 
ties  (z) ;  where  the  statute  gives  recovery,  and  where  the  sta-  ^lUtp!'"'  ^ 
tute  gives  an  entry  and  no  recovery.     Under  the  first  head 
an  infimt  was  bound  for  ever  by  a  recovery  had  against  him 
in  an  action  of  waste.    For  if  an  infant  be  tenant  by  the  infant  foHeiu 
curtesy,  or  lessee  for  life  or  years,  he  shall  answer  not  only    ^  ^^^' 
for  waste  committed  by  himself,  but  also  for  permissive 
waste,  or  waste  committed  by  a  stranger ;  for  the  privilege 
of  infancy  cannot  prevail  in  a  matter  that  would  be  a  wrong 
and  disherison  to  him  who  has  the  inheritance :  and  in  the 
last  case,  the  infant  has  his  remedy  over  against  the  wrong- 
doer (a). 

But  where  the  statute  gives  an  entry  only  and  no  action, 
as  if  an  infant  aliens  in  mortmain,  there,  although  the  lord  of 
whom  the  land  is  held  enters,  yet  the  right  of  the  infant  is 
not  barred  (b). 

(jr)  Co.  Litt.  298.  b. ;  2  Inst.  (b)  See  Caty  ▼.  BerHe,  2  Vem. 
483 ;  Godb.  966.  343. 

(a)  2  Inst.  703. 

H  H  2 
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How  far  condi-       Although  Conditions  in  restraint  of  marriage  are,  g^ierally 
straint  of  mar-  speaking,  invalid,  and  can  have  no  effect  unleds  there  be  a  gift 

riage  are  sup-  .  n  ^  /»  ^. 

ported.  over  in  the  event  of  breach  or  non-performance ;  yet  condi- 

tions restraining  marriage  under  the  age  of  twenty-one^  or 
any  other  reasonable  age,  without  the  consent  of  certain  per- 
sons, are  valid  and  legal  conditions,  and  effect  ¥rill  be  given  to 
them  whether  there  be  a  disposition  over  or  not  (c).  • 

Up  to  the  Ist  day  of  January,  1838,  male  infants  of  the 
age  of  fourteen  and  upwards,  and  females  of  twelve  and  up- 
wards, were  capable  of  making  a  will  of  personal  estate  (<f)'; 
and  a  father,  though  under  age,  could  by  deed  or  will  appoint 
guardians  for  his  children  under  stat.  12  Car.  2,  c.  24.  But 
by  Stat.  1  Vict,  c  26,  which  came  into  operation  on  the  day  just 
mentioned,  no  person  under  the  age  of  twenty-one  can  make, 
any  testamentary  disposition  whatever;  the  act,  however, 
does  not  take  from  infant  (e)  fathers  the  power  of  appointiilg 
guardians  by  deed. 

lf(ff)  at  any  time  before  the  statute  came  into  operation, 
wiiima^under  ^^  infant  at  14,  if  a  male,  or  12,  if  a  female,  by  approval  or 
^^'  recognition,  or  other  means,  re-published  a  will  made  under 

those  ages,  the  will  was  thereby  made  effectuaL  The  same 
rule  seems  applicable  to  the  re-publication  at  21  of  a  wiU 
made  under  that  age  (A) ;  but  it  would  seem  that  such  repub- 
lication ought  to  be  attended  with  all  the  foAnalities  of  exe- 
cution. 


Ages  at  which 
infants  could 
formerly  make 
will  of  perso- 
nalty. 


Infant  cannot 
now  make  a 
will. 


Infant  father 
may  appoint 
guardians  by 
deed. 


Re-publicatioii 


(c)  Hemmings  v.  Munekl^^  1 
Bro.  C.  C.  303 ;  SccU  v.  Tilery  2 
Bro.  C.  C.  431 ;  S.  C.  2  Dick.  712 ; 
Siackpole  Y.  Beaumoniy  3  Yes.  89 ; 
CUjfbrd  y.  BeaumoiU,  4  Ruas.  325 ; 
see  Williams  on  Executors,  1010, 
3rded. 

(d)  2  Bl.  Comm.  463,  497; 
Anon,,  Mosely,  5 ;  see  2  Eden,  55. 

(e)  Supra,  p.  83. 

Ig)  Herbert  v.  TarhaUy  1  Sid. 
162;  Com.  Dig.  Est.  by  Dot. 
(E.  3) ;  Williams  on  Executors, 


pp.  14, 160. 

(A)  The  Stat,  enacts  (s.  34),  that 
"  eveiy  will  re-execated  or  re-pub- 
lished, or  reTiyed  by  any  codicil, 
shall  for  the  purposes  of  this  act 
be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall 
be  so  re-executed,  re-published,  or 
reyired  ;  '*  but  these  words  would 
probably  be  held  to  aj^Iy  only  to 
wills  made  before  the  •  Ist  day  of 
January  1838. 
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SECTION  VIL 

Alienation  by  Matter  of  Record, 
It  is  laid  down  generally,  that  persons  under  the  age  of  General  rale 

aninst  Tilidity 

twenty-one  cannot  bind  themselves  by  any  deed,  or  alien  any  of  infaDt'sdeed 

ijji_xAi/\  ^^  alienation, 

land,  goods,  or  chattels  {g). 

But  this  rule  is  subject  to  many  exceptions  and  qualifica-  Exceptions, 
tions. 

In  the  first  place,  acts  of  infants  which  are  matters  of  re-  Matters  of  re- 
cord  demand  consideration* 

An  infant  could  not  properly  be  conusor  in  a  fine ;  but  if  infSuit  could 

^1       -    J  .    .  1  1  •  1         not  properly  be 

the  judge  or  commissioners,  whose  duty  it  was  to  see  that  oonmorinfine. 
persons  acknowled^ng  fines  before  them  were  of  full  age,  and  Fine,  if  taken, 

only  impoach- 

who  were  liable  to  be  fined  if  they  neglected  their  duty  (A),  able  by  writ  of 
permitted  an  infant  to  levy  a  fine,  it  was  presumed  that  he  ing  minority.  ' 
was  of  full  age,  and  he  could  not  impeach  the  fine,  on  the 
ground  of  hi8  disability,  in  the  Court  in  which  it  was 
levied  {i).    But  if  he  brought  a  writ  of  error  in  a  superior  Fact  of  infancy 
Court  during  his  minority,  the  fact  of  infancy  was  tried,  not  Hon. 
by  jury,  but  by  inspection  of  his  person  in  open  Court ;  and  the 
judges  might  require^his  appearance  for  that  purpose,  examine  ' 
him  or  his  relatives,  and  inform  themselves  by  any  kind  of 
evidence  (A).     If  upon  inspection  he  was  found  not  to  be  of 
full  age,  the  fine  was  reversed:  and  when  it  had  once  been  Effect  of  re. 
adjudged  and  recorded  upon  such  an  inspection  that  he  was  upon  inspec- 
within  age,  then  though  he  attained  his  full  age  or  died  before 
the  fine  was  reversed,  yet  he  or  his  heirs  might  reverse  it 
•at  any  time  afterwards (/) :  and  where  the  engrossment  of  J^^^ 
the  fine  was  delayed  until  the  infant's  fuU  age,  with  a  view 

{g)  Co.  latt.  171.  b.  (*)   9  Rep.  31;  2  RoU.  Abr. 

(A)  See  12  Mod.  444.  673. 

(0  Co.  Litt.  131.  a.,380.b. ;  12  {I)  Co.  Litt.  131.  a.,  180.  b. ; 

Rep.  123 ;  Hob.  224 ;  3  Atk.  711;  Keckwich's  case.  Sir.  F.  Moo.  844. 
6  Crtt.  Dig.  127, 4th  ed. 
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out  writ  of 
error. 


Fine  could  not 
be  impeached 
after  majority. 


Fine  to  make 
tenant  to  the 

Declaration  of 
uses  of  fine 
co-eitenaiTe 
with  fine. 


Fine  by  infant 
and  adnlt  re- 
reraed  as  to 
infimt  only, 
and  no  for- 
feiture. 


ReooTery  by 


to  prevent  her  from  bringing  a  writ  of  error,  an  inspectkm 
was  granted,  and  her  infancy  recorded,  shortly  before  she 
came  of  age,  so  as  to  enable  her  to  defeat  this  design  (m).  So, 
where  there  was  a  protection,  which  rendered  it  impossible  to 
proceed  in  the  cause  agunst  the  conusee,  the  infiint  might  be 
inspected  under  age,  and  the  fine  avoided  whenever  the  pro- 
tection ceased  (n). 

But  if  the  fine  was  not  called  in  question,  and  the  infancy  of 
the  conusor  established  by  inspection,  while  he  was  still  under 
age,  the  fine  could  not  afterwards  be  impeached,  but  was  pre- 
sumed, upon  the  credit  of  the  judge  or  commisnoners,  to 
have  been  levied  by  a  person  of  full  age  {o). 

It  seems  that  an  infant  could  make  a  tenant  to  the  priBcq>e 
by  fine  (/?). 

If  an  infant  levied  a  fine  and  executed  a  deed  to  declare  the 
uses  of  it,  the  declaration  of  uses  was  valid  as  long  as  the  fine 
was  unreversed ;  for,  though  the  deed  was  a  matter  in  /lair, 
which  may  in  general  be  avoided  by  an  infant  at  any  time  after 
his  full  age  ( j^),  yet  being  made  in  pursuance  of,  and  being 
incident  to,  the  fine,  it  was  necessarily  allowed  to  stand  while 
the  fine  itself  remained  in  force  (r). 

Where  tenant  for  life  and  infant  in  remainder  levied  a  fine, 
the  infimt  reversed  the  fine  as  to  himself  for  the  inheritance 
for  non-age :  yet  he  was  bound  by  his  assent  to  the  fine  and 
joining  in  it  not  to  enter  for  the  forfeiture ;  and  the  fine  was 
held  good  as  to  the  estate  of  the  tenant  for  life,  and  reversed 
quoad  the  infimt  only  («).  For  it  has  always  been  a  principle, 
that  the  privil^e  of  infancy  shall  not  be  turned  into  an  ofiTen- 
8ive  weapon  of  fraud  and  injustice. 

An  infant  was  not  entitled  to  sufiTer  a  common  recovery  in 

(m)  GriJUh*s  ease,  12  Mod.  444.  b. ;  Hob.  224,  234 ;  8  Atk.  710 ;  1 

(fi)  Co.  Litt.  131.  a.,  180.  b.  Ves.  304 ;  1  RoU.  Abr.  780,  (F), 

(o)  Co.  Litt.  131.  a.,  380.  b.;  12  pi.  3  ;  2  Saund.  96,  n. 

Rep.  122, 123 ;  Hob.  224.  (i)  Pigoi  v.  Ru$tdl^  2  Leon.  108; 

(p)  Pigott  on  Recoveries,  65.  S.  C.  Cro.  Elis.  124 ;  see  8  Barr. 

{q)  2  Inst.  673.  1802. 
(r)  2  Rep.  ^8  a. ;  10  Rep.  42 
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person^  and  if  he  did  so,  it  might,  like  a  fine,  be  reversed  during  infant  in  per. 

his  minority  by  writ  of  error,  upon  inspection ;  but  if  not  so  S^« 'erwdT 

reversed,  could  not  afterwards  be  called  in  question  {t).  ^?^"«  ^^'"*^- 

A  deed  executed  by  an  infimt  for  the  purpose  of  declaring  Deed  to  lead 
the  uses  of  a  recovery  stood  exactly  upon  the  same  footing  as     ^  ^'^' 
a  deed  to  declaie  the  uses  of  a  fine  («)• 

If  an  infiuit  suffered  a  common  recovery,  in  which  he  w-  Recovery  bj 

,  ,        ^^  1  •   1  .  .  .  «.      ,       attorney  miglit 

peared  by  attorney,  he  might  reverse  it  at  any  tune  after  he  be  reTened  at 
attained  his  full  age,  for  he  had  no  remedy  against  the  attor-  '"^   ^^' 
ney,  if  he  was  prejudiced  by  the  recovery.    It  might  be  tried  Age  at  appoint- 
by  a  jury  whether  he  was  an  infiint  or  not  when  he  appointed  ney  tried  by 
the  attorney,  as  that  was  not  an  act  sanctioned  by  the  assent  ^^^' 
of  judges  or  conmussioners  so  as  to  raise  the  presumption  of 
his  being  of  full  age  (x). 

It  was  doubted  in  ancient  times  (y),  whether  a  recovery  Recomy  by 
bound  an  infimt  who  appeared  by  his  guardian,  but  it  was 
aft;erwards  settled,  that  if  an  infant  appeared  by  guardian  and 
vouched  the  common  vouchee,  and  so  suffered  a  recovery,  it 
could  not  be  reversed  for  error*    If  the  recovery  was  to  the  Remedy  agaimt 
infimt's  prejudice,  he  had  his  remedy  against  the  guardian  (z).  *'**^""' 

The  practice  was,  when  an  infimt  intended  to  suffer  a  reco-  Vnrj  seal  to 
v^ry,  that  he  and  his  guardian  petitioned  the  king  to  grant  '^  ^^  r«»^ery. 
letters  under  the  privy  seal  to  the  judges  of  the  Court  of 
Common  Pleas,  directing  them  to  permit  the  infant  to  suffer 
a  common  recovery.    But  it  was  still  in  the  discretion  of  the  Discretion  of 
judges  to  permit  the  infant  to  suffer  it  or  not,  according  to  the  j^rmLion^' 
drcumstances  of  the  case.    If  upon  examination  they  found  a  Admission  of 
recovery  to  be  necessary  or  advantageous  for  the  infant,  (as 

(0  Co.  Litt.  380.  b.;  2  Inst.  484 ;  /S^oies  v.  Oliver,  6  Mod.  209. 
1  Sid.  821 ;  1  Lev.  142 ;  Pig.  166  ;        (y)  10  Rep.  43  a. 
1  Mod.  49 ;  see  7  Taunt.  697 ;  6        (0  ^^o.  Car.  307  ;  Hob.  196 ; 

Cm.  Dig.  348,  4th  ed.  1  Sid.  321 ;  Cro.  EUs.  472 ;  Sir  W. 

(«)  See  p.  462,  supray  notes  {q)  Jo.  318 ;  1  Roll.  Abr.  731,  (G)^ 

and  (r),  pi.  1 ;  Pig.  64  ;  2  Saund.  94  c. ; 

(x)  Sid.  321  ;  2  Roll.  Abr.  573,  Ibid.  96,  (n). 
pi.   8 ;  1  Roll.  Abr.  755,  pi.  6 ; 
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How  tenant  to 
the  praecipe 
was  made. 


Private  acta 
flabatituted  for 
privy  seal. 


Recognisance 
voidable  during 
minority. 


Bargain  and 
sale  inrolledis 
void,  9emble. 


for  the  payment  of  debts,  or  for  resettling  a  fiunily  estate  on 
the  marriage  of  the  heir  under  age),  they  admitted  persons  of 
known  integrity  and  fortune  to  appear  as  his  guardians,  and 
to  join  with  him  in  suffering  a  recovery  in  Court  (a).  But 
they  refused  penmssion  where  the  reasons  for  the  reoovery 
did  not  appear  sufficient  (£), — as,  where  an  infant  wished  to 
disinherit  his  sister  who  had  made  a  low  marriage  (c). 

When  an  infant  was  permitted  to  suffer  a  common  reooveiy 
with  double  voucher,  it  was  necessary  for  him  to  make  a 
tenant  to  the  pr€Bcg}e,  either  by  fine  (d),  or  by  feoffinent,  giving 
livery  of  seisin  in  person,  by  which  means  the  feoffinent  was 
only  voidable;  whereas  if  he  appointed  an  attorney  to  give 
livery  of  seisin  for  him,  the  feoffinent  would  be  absolutely 
void  {e),  . 

.  But  conmion  recoveries  suffered  by  privy  seal  were  subse- 
quently disused,  and  private  acts  of  Parliament  were  univers- 
ally  substituted  in  their  stead. 

A  recognisance  whidi  an  infant  has  entered  into,  is,  like 
fine  and  recovery,  a  judidal  act,  and  must  be  avoided  (if  at 
all)  dming  minority ;  by  audita  querela^  says  Lord  Coke,  who 
places  recognisances,  statutes  merchant  and  of  the  staple,  obli- 
gations in  the  nature  of  a  statute  staple,  or  obligations  enrolled 
as  matters  of  record,  all  upon  the  same  footing :  '*  for,**  he 
adds,  '^it  must  be  tried  by  inspection,  and  these  concern  but 
personal  duties  (jr)." 

<^  But,"  continues  Lord  Coke,  ^'  if  an  infant  bargiun  and 
sell  lands,  which  are  in  the  realty,  by  deed  indented  and  in- 
rolled,  he  may  avoid  it  when  he  will,  for  the  deed  was  of  no 
effect  to  raise  a  use." 


(a)  Blounfs caseyUob.lOe  ;  Sir  •      (e)  Perk.  8.  12,  13;    3  Burr. 

ff.  3faekwofih*8  ease^  1  Yern.  461 ;  1804. 

see  2  Salk.  567.  ( g)  2  Inst.  673  ;  Co.  Litt.  380.  b. 

(h)  1  Lord  Raym.  113.  [h)  2  Inst.  674  ;  Cro.  Jac.  364; 

(c)  Sir  J.  St.  Alban*s  case,  2  Z<>^<f  v.  £^/(;,  CarUi.  278 ;  3  Bun.' 

Salk.  667  ;  see  Turn.  &  Russ.  175.  .1805. 

{d)  Pig,  65. 
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SECTION  vin. 

Of  AUenatum  by  Acts  not  of  Record,   < 

Among  acts  not  of  record,  a  feofiment  stands  first.  Feoffment  with 

A  feoffinent  with  livery  of  seisin  made  by  an  infant  in  per^  fant  in  person. 

■a  •  •  •iA/«\«*«i/»         ^  only  Toidable. 

son,  and  not  by  attorney,  is  not  void, — for  (t)  it  is  in  the  first 
instance  presumed,  that  the  witnesses  would  not  attest  if  they 
saw  the  feoffor  to  be  an  infant  (A),— but  is  voidable,  and  the 
infant  may  enter  within  age  to  revest  his  possessory  right,  for 
the  sake  of  the  profits,  but  still  the  feoffment  continues  (in  the 
opinion  of  Lord  Mansfield)  (Q  to  be  voidable  only,  and  he 
may  elect  to  confirm  it,  when  he  attains  his  full  age.  Or  he  How  it  may  be 
may  at  any  time  after  his  full  age  enter,  or  put  in  force  the  ^  j^f^[ . 
usual  remedies  for  the  recovery  of  land;  and  a  writ  ofdum 
fidt  infra  <Btatem  (m)  lay  for  him  at  that  period  (»).  But  he 
could  not  bring  any  writ  analogous  iov^dumfidt  infra  atatem 
during  his  minority;  and  the  reason  was,  that  his  election 
might  not  be  boimd  by  the  judgment  (o). 

'  If{p)  the  infant  does  not  live  to  confirm  or  adopt  at  fiill  by  heir, 
age  the  feofiment  which  he  made*  during  his  minority,  it  may 
be  set  aside  by  persons  who  are  privy  to  him  in  blood ;  by  his 
heir  general,  if  it  is  ordinary  socage  land  which  he  held  in 
fee ;  or  by  the  heir  spedal,  as  the  heir  in  tail,  or  the  heir  in 
borough  English;  for  a  right  to  enter  on  account  of  the 
infancy  of  the  ancestor,  goes  to  the  person  who  suffered  by 
the  infant's  act,  and  is  not  like  conditions,  warranties,  and 

(t)  Bro.  Abr.,  tit.  Coverture  and  c.  27,  s.  36. 
Infancy,  pi.  1  ;   Litt.  sect.  259  ;        (n)   Co.   Litt.    247.  b.,  248.  a., 

Co.  litt.  171.b.;    WhitHfighanCs  897.  b. 
COM,  8  Rep.  84.  (o)  Burr.  1808. 

{k)  Burr.  1804.  (p)  WhitHngham'8  ease^  8  Rep. 

(0  Ibid.  1808.  84 ;  Co.  Litt.  887.  b. 

(m)  AboUshed,  8  &  4  WiU.  4, 
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Lord  baa  no 
benefit  of 
escheat. 


Feoffment  to 
guardian  Told, 
9fmbU, 


Effect  of  feoff- 
ment by  infant 
joint- tenants ; 


— by  one  of 
infant  joint- 
tenants  ; 


—by  adult  and 
infiint  joint- 
tenants  : 


esttqypeLsy  which  descend  to  the  heir  at  the  common  kw.  But 
a  person^  who  is  privy  in  estate  only,  and  not  in  blood,  cannot 
set  it  aside. 

If  there  be  lord  and  in&nt  tenant,  and  the  infimt  makes  a 
feoffinent  in  fee,  and  executes  it  by  livery  of  seisin  by  his  own 
hands,  and  afterwards  dies  without  heir,  the  lord  cannot  take 
any  benefit  of  escheat  {q). 

It  is  said  that  if  an  infant  enfeoffi  his  guardian,  this  is  ab- 
solutely void,  for  the  apparent  prejudice  it  must  be  to  the  in- 
fant (r). 

If  two  joint-tenants,  being  within  age,  join  in  a  feoffinent 
in  fee,  a  joint  right  remains  in  them;  and  therefore  if  one 
dies,  the  whole  right  accrues  to  the  survivor,  and  he  may  en- 
ter in  respect  of  it  {s)» 

Lord  Coke  (t)  states,  that  if  one  of  two  infimt  joint-tenants 
makes  a  feoffinent  in  fee  and  dies,  the  right  does  not  survive, 
because  the  jointure  was  severed  for  a  time. 

In  a  ca8e(ti)  where  it  was  contended  that  certain  articles 
which  an  infant  joint-tenant  had  entered  into  on  her  marriage, 
amounted  in  equity  to  a  severance  of  the  joint-tenancy.  Lord 
Chancellor  Bathurst  said  that  it  would  be  a  strange  doctrine, 
that  any  act  of  an  infimt,  which  is  by  its  nature  avoidable, 
should  sever  the  joint-tenancy ;  as,  if  that  were  allowed^  it 
would  always  be  in  the  power  of  the  infimt  to  say  whether 
the  joint-tenancy  should  be  severed  or  not;  then,  if  any  of 
the  co-joint-tenants  should  die  under  age,  the  infant  might 
avoid  his  own  act,  by  pleading  infra  atatem,  and  resort  to 
his  title  of  survivorship,  which  would  be  a  great  injustice  and 
hardship  on  the  co-joint-tenants  (v). 

Lord  Coke  lays  down  the  following  doctrines  {w) : — ^If  two 
joint-tenants,  one  of  full  age,  and  the  other  under  age,  join 

(q)  WhiUinffham't  etue,  8  Rep.        (1)  Ibid. 
84.  (ff )  M<^  V.  Hooky  ButL  Co.  latl. 

(r)  35  AsB.  8 ;  1  Roll.  Abr.  728 ;  246.  a.»  n.  (1 ). 
see  Chapter  23, 8upra.  (v)  See  2  Atk.  480. 

(s)  8  Rep.  85  ;  Co.  Liti.  336.  b.        (w)  Co.  Litt.  337.  b. 
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in  a  feofl&nenty  and  the  one  who  is  of  full  age  dies,  the  infiuit 
shall  haye  hia  xemedy  only  for  the  moiety. 

If  an  ( jr)  heiress  has  a  husband  within  age,  and  he  makes  a  ConMqnencei 
feoflSoient  of  her  land  in  fee  and  dies,  the  wife  may  enter.         infant  hfubuJ 

If  tibtere  be  husband  within  age  and  wife  tenant  in  taU  .t^"^^'* 
general,  and  the  husband  makes  a  gift  in  tail  and  dies  within 
age,  the  wife  may  enter*    Or  the  heir  of  the  husband  may 
enter  in  respect  of  the  new  reversion  descended  upon  him,  but 
his  entry  restores  the  wife's  estate. 

If  husband  and  wife,  both  within  age,  by  indenture  join  in 
feofiment  reserving  rent,  and  the  husband  dies,  the. wife  may 
enter  or  she  might  have  had  a  dumfuit  ifffra  tBtatenu  But  if 
the  wife  had  been  of  fidl  age,  she  could  not  have  had  a  dum 
fidt  infra  atatem  for  the  non-age  of  her  husband. 

Ab  to  the  effect  of  conveyances  by  acts  not  of  record,  other  Conveyaiioeiby 
than  feoffinents  with  livery  of  seisin,  there  has  been  a  con-  oonl  "other'*' 
flifit  of  opinions.  ^feST" 

It  has  been  laid  down  that  an  infiuit  may  execute  a  deed  In^t  may 

-  ,  ezerata  deed 

for  his  own  benefit,  and  if  upon  the  face  of  a  transaction  for  hia  benefit 
there  be  any  semblance  of  benefit  to  the  in&nt,  the  deed  is  not 
void  but  only  voidable  (y). 

liVlth  regard  to  exchange.  Lord  Coke  says,  that ''  if  an  in-  Ezchangetonlj 
fant  exchange  lands,  and  after  his  ftiU  age  occupy  the  lands 
taken  in  exchange,  the  exchange  is  become  perfect;  for  the 
exchange  at  the  first  was  not  void  (because  it  amounted  to  a 
livery,  and  also  in  respect  of  the  recompense)  but  voida- 
ble {zy 

As  to  the  effect  of  the  execution  and  delivery  of  a  deed  by  Deed  deUveied 
an  infant,  independently  of  all  considerations  of  benefit,  Lord  voidable,       ' 
Mansfield,  in  a  case  (a)  which  had  been  elaborately  argued,     '* 
examined  all  the  autiiorities  and  pronounced  the  opinion  of  tiie 
Court  of  King's  Bench,  (which,  however,  was  not  necessary 

(x)  Co  Litt.  337.  a.  (a)  Zouch  v.   Parsons,   Burr. 

(y)  Burr.  1806;  5  B.  &  Aid.  769.    1794. 
(z)  Co.  Litt.  51.  b. 
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to  the  determinatioD),  that  such  execution  and  deliveiy  is  an 
act  not  void  but  only  yoidable,  like  feoffment  with  liyery  of 
seifiin. 
Diitiiiction  be.  Perldns  lajs  it  down  (&)»  that,  ^  aU  sudi  giAs,  grants,  at 
taidng,  ai^  dccds  made  by  infants,  which  do  not  take  effbct  by  delivery  of 
taidng  effect  by  ^  hand,  are  void:  but  all  gifts,  grants,  or  deeds  made  by 
deUyerj.  infants,  by  matter  in  deed  or  in  writing,  whidi  do  take  effect 

by  delivery  of  his  hand,  are  voidable,  by  himself  by  his 
heirs,  and  by  those  who  have  his  estate."  Lord  Mansfield 
adopted  this  statement  of  the  law ;  and  observed  that  the 
words  *'  which  do  take  effect,"  are  an  essential  part  of  the  de- 
finition, and  exclude  letters  of  attorney,  or  deeds  which  dele- 
gate a  mere  power  and  convey  no  interest 
Authorities  for  He  noticed  some  authorities  (c)  which  tend  to  shew  that 
that  deed  deli-  the  delivery  of  a  deed  is  only  voidable ;  and  he  remarked^ 
ii  not  ^id.  that  the  delivery  of  the  deed  must  be  in  the  presence  of  wit- 
nesses, as  much  as  the  livery  of  seisin,  and  that  the  presump- 
tion that  the  witnesses  would  not  attest  if  they  saw  the 
person  conveying  to  be  an  in&nt,  holds  equally  as  to  both : 
that  an  infant,  or  they  who  stand  in  his  place,  cannot  plead 
*'  nan  ettfactum^'*  and  give  the  infimcy  in  evidence ;  but  they 
must  plead  the  infancy  specially  to  avoid  the  deed,  and  that 
plea  avoids  it,  by  relation  back  to  the  delivery;  the  reason 
being,  because  it  has  an  operation  from  the  delivery ;  and  not 
because  it  has  the  form  of  a  deed :  that  the  deed  of  2k  feme 
covert  on  the  other  hand  has  the  form,  but  she  may  plead 
'*  nan  estfactumy^  because  it  has  no  operation  {d).  He  also 
dted  from  Perkins  {e)  the  doctrine,  that,  if  an  infimt  make  a 
deed  and  deliver  it,  and  afterwards,  at  full  age,  deliver  it 
agun  as  his  deed,  the  second  delivery  is  void :  whereas  deli- 

{h)  Sect.  12.  C.  J.,  in  the  case  oiKeume  v.  Bcj^ 

(c)  Bro.  Abr.,  tit.  Dtm/uU  tn-  coUy  2  H.  Bl.  515  ;  which,  how- 

fra  aUUem^  pi.  1 ;  citing  46  E.  3,  ever,  were  made  with  leference  to 

34 ;  Litt.  sect.  259  ;  2  Inst.  673^  cmtraets. 
(<^)  See  the  observations  of  Eyre,        (e)  Sect.  154. 
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very  by  a  married  woman  is  merely  void,  and  a  second  de- 
livery after  the  determination  of  the  coverture  is  effectuaL 

In  the  case  which  gave  rise  to  this  discussion  (^),  the  in-  Reoonyeyanoe 

_  -    ,  •  •  .  ^y  infcnt  heir 

rant  son  and  hdr  of  a  mortgagee  was  joiaed  with  his  own  of  mortgagee 
mother  as  executor  and  residuary  legatee.     Upon  payment  to  i^  oniyfold- 
his  mother  of  the  mortgage^money^  he  conveyed  the  mort-      ^' 
gaged  lands  by  lease  and  release  to  a  new  mortgagee  by 
direction  of  the  mortgagor ;  and»  afterwards,  being  still  under 
age,  he  made  an  entry  to  defeat  this  conveyance. 

It  was  considered  that  the  infant  in  re-con  veying»  had  done 
no  more  than  he  was  compellable  by  statute  to  do  as  a  trus- 
tee (A) ;  that  the  conveyance  was  an  act  in  the  nature  of  an 
execution  of  a  mere  authority;  that  it  would  be  iniquitous  to 
suffer  him  to  avoid  it,  after  money  had  been  advanced  on  the 
fiiith  of  his  concurrence ;  that  independently  of  the  effect  of  arnnaction, 
the  solemn  delivery,  the  money  received  and  the  other  dr-  u^m^/^. 
cumstances  of  the  transaction  shewed  a  semblance  of  benefit  ^^\  ^  ^^^^' 
sufficient  to  make  it  voidable  only  upon  the  matter  of  the 
conveyance ;  and  that,  being  voidable,  neither  the  infant  nor  and  cannot  be 
any  one  fi>r  him  could  elect  to  avoid  it  during  minority,  and  ^haej.  ^"^ 
consequently  it  had  not  been  avoided  by  his  entry.     The 
Comrt  of  King's  Bench  was  unanimous  in  this  decirion,  and  it 
has  been  recognised  by  Lord  Eldon.     '*  The  Court  held,^ 
said  his  Lordship  (t),  "  ih&i,  as  the  co-executor  has  a  right 
to  receive  the  money,  and  can  give  a  discharge  for  it,  and 
that  payment  would  be  good  against  the  infant,  he  is  a  dry 
trustee.      That  is   expressly  stated  as  one  groimd  of  the 
judgment  in  that  case,  that  the  infant  was  an  infimt  trus- 
tee within  the  statute ;  but  the  Court  sud  fiuther,  that  his 
conveyance  at  all  events  would  be  only  voidable :  and  though  Tmstee  would 
it  is  true,  that,  where  an  infant  conveys  as  a  trustee  within  eqnitj  from 

(^)  ^oMcA  V.   FartanSf   Burr.  436y9upra. 

17W;  Haigr.    Co.   Litt.   51.  b.,        (f) v.  Handeock,  17  Ves. 

n.(d).  383  ;  See  Hargr.  Co.  Litt.  71.  K 

(A)  7  Ann.  c.  19,  8.  2;  see  p.  n.  (3). 
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•Toiding  void- 
able convey- 
ance made 
during  infaaej. 


ConTe]ranoet 
by  inftuits  not 
practically  re- 
lied on. 


the  statute^  not  being  so,  he  will  not  be  bound  by  his  oonvejr- 
ance  under  such  an  order,  yet  if  it  is  a  case  in  which  he 
would  be  bound  to  convey  when  of  age,  his  conTeyanoe  being 
voidable  only  during  his  infimoy,  and,  until  avoided^  IMMng 
the  l^al  estate^  and  no  one  having  a  right  to  elect  for  hiniy 
whether  it  should  be  void  or  not,  he  would^  when  he  became 
adult,  be  [daoed  in  such  a  ntuation,  that,  if  he  sou^t  at  law 
to  avoid  his  deed,  a  Court  of  equity  would  prevent  him  (7)." 

It  seems,  however,  to  be  beyond  the  province  of  a  Court  of 
law  to  notice  a  trust  or  the  equitable  nature  of  a  truraacfion; 
and  it  has  not  been  the  practice  to  rely  upon  the  conveyances 
of  infimts  to  the  degree  which  the  dedaon  in  die  case  of 
Zouch  V.  Pearsons  would  warrant. 


SECTION  IX. 


Of  Leases* 

Infant's  leaie,        Layino  out  of  vicw  the  modcm  enactments,  by  which 
Uoniy Tdd^ie.  ^^i&nts  are  enabled,  in  person  or  by  th^  guardians,  to  grant, 

to  surrender,  and  to  take  leases^  imder  the  sanction  of  the 
Court  (A) ;  it  may  be  stated  that  if  an  in&nt  make  a  lease  for. 
years  reserving  rent)  it  is  only  voidable,  and  if  he  accept  rent 
at  full  age,  he  cannot  afterwards  ftvoid  it;  because  a  lease 
rendering  rent  imports  on  the  fiuse  of  it  a  benefit  to  the  infimt, 
and  his  accepting  the  rent  at  full  age  is  conclusive  that  it  was 
for  his  benefit  (J). 
iniant'a  leaae         In  fonucr  ttmcs,  somc  writers  made  a  distinction  between 


voidable ;     ^  leascs  by  iufiuits  with  reservation  of  rent  and  those  which 


{j)  Mr.  Preston  in  his  treatise 
on  ConTeyancing,  rol.  2,  pp.  248, 
376,  impugns  the  decision  in 
Z(mck  ▼.  Ponofu,  and  states  that 
Lord  Eldon  disspproyed  of  it ;  and 
he  considers  that  an  infant  cannot, 


nnder  any  circumstances,  oonrey  by 
lease  and  release.  See  2  Inst.  673 ; 
nipra,  p.  464;  Co.Litt.306.a. 

{k)  See  chap.  26,  sitpra. 

(I)  AskfiM  y.  AO^fiM^  Sir  W. 
Jo.  157 ;  see  3  M.  &  S.  481. 
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no  sach  reservation ;  but  Lord  Mansfield  (m)  de- 
nied this  distinction^  and  said  that  it  had  been  long  aetded, 
that  an  infant  maj  make  a  lease  without  rent»  to  try  his  title. 
He  remarked  that  very  prejudicial  leases  may  be  made, 
though  a  nominal  rent  be  reserved,  and  that  there  may  be  it  cannot  be 
very  benefidal  considerations  for  a  lease  though  no  rent  be  re-  lemeo. 
served.  He  also  remarked  that  the  lessee  can  in  no  case 
avoid  the  lease  on  account  of  the  infancy  of  the  lessor;  which 
shews  it  not  to  be  void,  but  voidable  only.  His  Lordship  is, 
however,  to  be  understood  as  speaking  of  leases  by  deed,  and 
not  of  parol  demises. 

A  lease  which  is  absolutely  void  cannot,  like  a  voidable 
lease,  be  made  good  by  acceptance  of  rent  afler  full  age. 

In  a  case  which  was  decided  on  the  ground  that  an  infant 
who  becomes  entitled  to  the  reversion  of  an  estate  leased  from 
year  to  year,  cannot  eject  the  tenant  without  giving  the 
same  notice  as  the  original  lessor  must  have  given  (n),  it  ap- 
peared that  a  demise  had  been  made  by  the  plaintiff  himself 
imder  age,  and  Mr.  Justice  Buller  took  occasion  to  say,  that 
an  infant  cannot  avoid  a  lease  which  is  for  his  own  benefit; 
and  he  quoted  a  dictum  of  Lord  Mansfield,  (which  he  said 
Lord  Hardwicke  also  had  adopted),  that  infants  are  bound 
by  contracts  beneficial  to  themselves.  But  the  better  opin- 
ion is,  that  such  leases  are  voidable. 

Lord  Mansfield,  in  the  case  of  Zouch  v.  Parsons^  afler  no-  Surrender  of 

lease  only 

tidng  the  cases  dted  in  support  of  the  position,  that  an  in-  Toidabie. 
fant's  surrender,  by  deed,  of  a  lease,  is  absolutely  void  (o),  de- 
clared ^'that  he  knew  of  no  judgment  upon  the  ground  that 
such  a  surrender  is  void.  Most  undoubtedly,  the  other  party 
cannot  say  so.  If  an  infant  was  to  surrender  an  unprofitable 
lease,  and  after  acceptance,  the  premises  should  be  burnt, 

(m)  3  Burr.  1806 ;  See  Hargr.  159. 
Co.  Litt  45.  b.,  tL.(l);  Co.  Litt.        (o)  Llcyd  v.  Oregfoiyy  Cro.  Car. 

dOe.a.;  Bac.AbT.,tit.Infiincyaad  502;  S.  C.  Sir  W.  Jones,  405; 

Age,  (I)  3.  T^ampion  v.  Leaehy  3  Mod.  310. 

(«)  Maddm^  v.   WhUe,  2  T.  R. 
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overflowed,  or  otherwise  destroyed^  the  lessor  never  could 
say  the  surrender  was  void.  There  is  no  instance  where  the 
otlier  party  to  a  deed  can  object,  on  the  ground  of  infimcy* 
Consequently,  the  infant  may  let  the  surrender  stand,  or 
avoid  it ;  which  proves  it  to  be  voidable  only.^ 
h^ "d^* ^^  ^®  added  (speaking,  it  would  seem,  of  deeds  in  general), 
where  it  would    that  if  a  ucw  casc  should  arise,  where  it  would  be  more  bene- 

work  a  forfei-       n  •  i  r«/» 

tnre,  tembie,      ficial  to  the  m&nt,  that  the  deed  should  be  considered  as  Wd ; 

if  he  might  incur  a  forfeiture,  or  be  subject  to  damages,  or  a 
breach  of  trust,  in  respect  of  a  third  person,  unless  it  was 
deemed  void; — ^the  reason  of  the  privilege  (which  exists  f(»r 
the  protection  of  infants)  would  warrant  an  exception,  in 
such  case,  to  the  general  rvle(p). 


Tenant  in 
gavelkind  may 
alien  at  15. 


Where,  by 
feoffmeat. 


Where,  by  re- 
leases. 


SECTION  X. 

Of  Customary  Bights. 

An  infant  tenant  in  gavelkind  (;),  of  either  sex,  may  alien 
the  land  at  fifteen,  the  age  at  which  the  customary  guardian- 
ship terminates.  But  the  alienation  must  be,  if  the  infant  is 
in  actual  possession  and  seisin  of  the  land,  by  feoffment,  with 
Ureiy  made  with  the  infant's  own  hand,  and  not  by  attorney. 
Nor  did  the  custom  enable  the  infant  to  make  a  will  of  his 
lands  at  fifteen ;  nor  can  he  grant  a  reversion  on  a  subsisting 
estate  for  life,  for  that  lies  not  in  livery. 

If  the  infant  is  not  in  actual  possession  and  seisin  of  the 
land^  the  custom  warrants  him  in  releasing  his  own  right  in 
the  lands  to  the  person  who  is  in  possession  of  the  freehold; 
as,  to  his  guardian  holding  over(r),  or  to  a  tenant  for  life,  or 

{p)  See  Co.  Litt  283.  b. ;  Ask-  c*  31. 
fiMr.  Ashfield,  Sir  W.  Jo.  157.        {q)  See  Robinson  on  Gavelkind, 

An  in&nt  might  have  sarrendered  book  2,  chap.  3,  drd  ed.,  and  notes, 
leases  in  a  court  of  equity,  in  order        (r)  Co.  Litt.  67.  b. ;  but  see  p . 

to  take  a  renewal,  by  29  Geo.  2,  46fi,  supra. 
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to  one  who  has  seisin  already  for  a  defeasible  estate.  Whe- 
ther the  custom  extends  io  support  a  warranty  by  an  infiint, 
isdoubtfuL 

As  the  custom  must  have  been  established  before  the  an-  Not  by  convey- 
dent  period  of  legal  memory,  it  cannot  warrant  conveyances  sutute  of 
deriving  their  effect  from  the  Statute  of  Uses.    But  the  in-     '^' 
fimt  may»  it  seems,  declare  the  uses  at  common  law,  upon  the 
feoffinent  («). 

It  is  usual  to  add  to  the  memorandum  of  livery  of  seisin, 
an  attestation,  that  the  consideration  money  was  paid  to  the 
infant,  instead  of  indorsing  a  receipt  for  it.    It  is  questionable  it  must  be  on  a 
whether  the  custom  warrants  any  alienation  except  on  a  sale 
for  valuable  consideration.      And  it  seems,  that  the  privil^;e  and  of  bodi 
of  alienation  is  confined  to  infants  taking  by  descent. 

The  inftnt  must  be  seised  in  fee,  and  cannot,  by  feoffinent,  and  in  fee. 


lands  entailed.    It  seems,  that  as  he  may  make  a  wbat  estates 

...  .         may  be  created. 

feoffinent  m  fee,  so,  his  personal  livery  may  create  any  less 
estate ;  as,  for  life,  or  in  tail,  or  to  one  for  life,  with  remainder 
to  another  in  tail. 

Lord  Coke  says,  that  an  infant  seised  of  socage  land  may,  Iniknt  may 
by  custom,  make  a  binding  lease  at  the  age  of  fifteen  (^).  15,  by  cnstom. 

A  custom  has  been  alleged  (ti)  in  certain  boroughs,  that  an  Costom  for 
infant  might  sell  his  land  when  he  could  count  twelve  pence,  lands  of  bur. 
or  measure  certain  yards  of  doth.     This  was  the  test  by  when  he  could 
which  the  continuance  of  the  customary  wardship  as  to  bur-  ^^. 
gage  lands  was  determined  (just  as  the  majority  of  tenants  in 
socage  was  fixed  at  the  age  when  they  were  conceived  to  be 
fit  for  agricultural  employments);  but  such  pretensions  have  how  fiu-  sup- 
been  disregarded  by  the  courts,  who  have  required  to  be  cer-  ^ 
tunly  informed  how  old  the  infant  was  at  the  time  of  the 
alienation ;  and  it  seems,  that  alienation  by  an  infant  under 
years  of  discretion  would  not  be  supported. 

An  infant  may,  by  special  custom,  surrender  copyhold  by  Ii^ant  may 

{$)  Gilbert  on  Uses,  260.  (»)    Robinson   on    Gavelkind, 

{t)  Co.  Utt.  45.  book  2y  chap.  a» 

1  I 
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surrender 
copyholds  by 
special  custom ; 
otherwise  bis 
surrender  is 
voidable. 


Lease  for  years 
of  copyhold 
voidable  as  re- 
gards  strangerf , 
though  amoirnt- 
ing  to  a  forfei- 
ture. 


Exeeation  of 
power  over 
eopyhold. 


way  of  alienation^  or  otherwise,  and  be  bound  by  the  surren* 
dor  (v).  But  unless  there  be  a  spedal  custom  to  authorize  it, 
his  surrender  is  not  void,  but  voidable,  and  he  may  enter  at 
full  age.  He  may  therefore  (independently  of  stat  1  Will.  4, 
a  65  {w)  )  surrender  copyhold  land  held  for  lives,  for  the  pu]> 
pose  of  effecting  a  renewal,  subject  to  his  right  to  avoid  the 
transaction  when  of  age ;  but  it  is  desirable  that  it  should  ap- 
pear  on  the  face  of  the  surrender,  that  such  renewal  is  bene- 
ficial to  the  infant  (x). 

A  lease  for  years  by  an  infant  copyholder,  with  reservation 
of  rent,  even  though  there  was  reason  to  contend  tiiat  it 
worked  a  forfeiture  of  the  land  to  the  lord,  has  been  held  to 
be,  as  between  the  lessor  and  the  lessee,  only  voidable,  and 
capable  of  confirmation  at  full  age  (y). 

Before  stat  1  Vict  c.  26,  an  infant  might,  by  custom,  de- 
vise his  lands  at  the  age  of  fourteen,  but  any  custom  to  devise 
under  that  age  was  bad  (z). 

In  respect  of  the  execution  of  powers  by  an  infant,  copy- 
holds stand  on  the  same  footing  with  freeholds  (a). 


(v)  By  the  custom  of  the  ma- 
nor of  Paningtoiiy  an  infiint  of  the 
age  of  twelve  may  surrender,  fyde 
v.  Somkuter^  Toth.  173.  A  sur- 
render by  an  mfimt  of  four  or  five 
years  of  age,  by  virtue  of  a  custom, 
has  been  aUo wed.  Nailer  y.l^rodey 
2  Ch.  Rep.  392.  It  has  been 
asserted  that  there  might  be  a  cus- 
tom for  husband  and  infant  wife  to 
surrender  the  wife's  land,  she  being 
privately  examined.  Litt.  Rep.  274 ; 


1  H.  Bl.  345. 

(w)  See  p.  Sl6,8vpray  and  sect  1 
of  the  statute. 

(x)  See  1  Scriv.  Cop.  167;  1 
Watk.  Cop.  62 ;  Hwfks  r.  Carpm- 
ter,  Toth.  278 ;  Sir  F.  Mo.  696, 7 ; 
Poph.  39;  Cro.  £liz.  90;  1  Leon. 
95. 

(y)  AshfiM  V.  AsJ^tdd,  Sir  W. 
Jo.  157. 

(z)  2  And.  12;  Perk.  s.  504. 

(a)  See  the  next  section. 
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SECTION  XL 

Execution  of  Powers. 

An  infant  may  at  common  law^  generally  speakings  do  acts 
in  which  he  is  *^  a  mere  instrument  or  conduit-pipe,^  and  in 
which  his  interest  is  not  concerned  (5).     Upon  this  principle  lofiuit  may 
it  seems  that  he  may  execute  a  power  simply  collateral  (c?) ;  Smply  ^^ 
but  that  he  cannot  execute,  over  property  of  any  kind,  any  ^J^^  ^wer  • 
power  which  is  not  simply  collateral  (d). 

A  male  infant's  marriage  settlement,  made  by  way  of  exer- 
dse  of  a  power,  was  on  one  occasion  supported.  The  case 
has  been  stated  and  observed  upon  as  follows  by  Sir  Edward 
Sugden  {e). 

It  has  been  thought  that  an  infant  may  execute  even 
powers  appendant  and  in  gross  {g).  The  case  of  HoTUngshead 
y.  HoUmgshead  {h)  is,  as  reported,  an  authority  that  way. 
An  infimt,  tenant  for  life,  with  a  power  of  jointuring,  upon 
his  marriage  covenanted  to  settle  lands  on  his  wife,  and  after- 
wards died  without  having  made  any  jointure ;  and  equity 
made  good  the  jointure,  which,  as,  the  facts  are  stated,  could 
only  be  on  the  principle  that  the  infant  had  a  disposing  power. 
But  Lord  Alvanley,  when  Master  of  the  Rolls,  seemed  to 
think  that  the  infant  had  done  some  act  afler  he  came  of  age 
to  confirm  the  jointure  (t).  And  in  a  case  at  the  Rolls  in  the 
year  1738,  the  Master  of  the  Rolls  said,  that  the  case  of 
HoIHngshead  Y.  HolKngshead  was  an  idle  case,  and  not  law  (A). 

(h)  Bridg.  107 ;  3  Atk.  710.  C.  C.  466;  see  Lady  Hookey. Grwe^ 

(c)  See  1  Sogden  on  Powers,  5  Vin.  Abr.  293,  pi.  40. 
chap.  4,  s.  2,  6th  ed.  (t)  See  4  Bro.  C.  C.  466. 

(d)  HearU  ▼.  GreenbanJt,  3  Atk.  {i)  CoUon  v.  Hoakins,  Rolls,  21 
695 ;  S.  C.  1  Ves.  208.  March,  1738 ;  16  Vm.  Abr.  486, 

(«)  1  Sugden  on  Powers,  215.        pi.  3  ;  and  see  Lord  Kilmuny  v. 
(  g)  1  Pmt.  Abs.  326.  Dr.  Grryy  cited,  2  P.  W.  671,  ex- 

{k)  2  P.  W.  229 ;  1  Stra.  604 ;    plained  in  3  Atk.  713. 
Glib.  £q.  Rep.  168 :  cited,  4  Bro. 

Il2 
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not  even  if  With  reference  to  the  opinion  that  an  infant  might  exercise 

during  infancy,    a  powcr  not  simply  Collateral  given  by  express  words  during 

infancy^  Sir  Edward  Sugden  has  remarked,  that  it  would  be 
a  bold  decision,  that  an  infant  may  have  a  power  of  disposition 
over  an  estate  through  the  medium  of  the  Statute  of  Uses. 
Before  the  statute,  it  is  clear  that  an  infant  could  not  alien  a 
use  limited  to  him,  that  is,  could  not  direct  his  trustees  to 
convey  the  estate  to  a  third  person*  In  that  respect  equity 
followed  the  law.  Now  the  statute  only  operates  upon  what 
were  uses  at  the  time  it  passed.  A  power  not  simply  colla- 
teral is  a  beneficial  right  to  direct  the  trustee  to  convey  the 
estate  to  whom  you  shall  appoint.  This  direction  an  in&nt 
cannot  ^ve  by  reason  of  his  non-age.  Therefore,  the  ^>- 
pointee  never  gains  a  use,  or  equitable  right,  upon  which  the 
statute  can  operate  {I). 

A  power  appendant  seems  to  be  of  the  nature  of  property, 
and  it  was  fair  to  hold  that  a  man  should  not  indirectly  exer- 
cise proprietary  rights  before  the  age  when  he  could  make  a 
When  he  might  v&lid  direct  disposition  by  will  or  deed.  It  was  not  inconsist- 
power  oTer  ^^^  ^^^  ^^  principle  to  aUow  an  infant,  old  enough  to  make 
personalty.  ^  ^yj  ^£  personalty,  to  cxerdsc  a  power  of  appointing  person- 
All  property  alty  by  will  (m).  But  it  seems  that  such  appointment  would 
respect.  i^ow,  under  Stat  1  Vict  c  26,  be  invalid,  and  that  prc^ierty 

of  every  kind  is  in  this  respect  placed  on  the  same  footing. 

(/)  1  Sugden  on  PoweTS,  216.        wpra;  1  Sngden  on  Powen,  220; 
(m)  Hearle   v.  Greenbani^  M    Sugden  on  Wills,  p.  8. 
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CHAPTER  XXXVI. 

CIVIL  LIABILITIES  OF  INFANTS  IN  RESPECT  OF  CONTRACTS 

IN  GENERAL  AND  OF  TORTS. 

A,  PERSON  of  foil  age  who  contracts  with  an  in&nt  i0  Penon  of  Ml 

age  boand  by 

bound  by  the  contract^  unless  fraud  is  practised  upon  him,  contract  with 
and  he  is  liable  in  damages  for  the  non-peiformanoe  of  it  (a). 

The  rule  of  the  dvil  law  is,  that  *'  in  his  oausis,  in  quibus 
obligationes  mutu»  nascuntur  •  •  •  si  tutoris  auctoritas  non 
interveniaty  ipsi  quidem,  qui  cum  his  contrahunt,  obligantur, 
at  inyicem  pupilli  non  obligantur(A)." 

The  contract  of  an  in&nt  is  considered  in  law  as  different 
firom  the  contracts  of  aU  other  persons. 

His  liability  in  respect  of  contracts  for  necessaries  and  of 
contracts  entered  into  on  marriage  will  be  separately  consi- 
dered (c).   Laying  these  branches  of  the  subject  out  of  viewi  as  Promise  of  in- 
well  as  the  contract  of  marriage  itself,  which  has  been  already 
treated  of  (</),  the  promise  (e)  of  an  infant  is,  generally  speak* 
ingy  absolutely  void,  as  against  himself;  and  on  an  action  of 
assumpsit  brought  upon  any  promise  made  during  infancy,  the 
defendant  might  formerly  have  given  his  infancy  in  evidence  infancy  may  b« 
under  the  genenl  ianie  o£nan  auump.it  {g),  and  he  maj  now  t^^:^. 
plead  that  he  was  an  infant  at  the  time  of  making  the  pro-  ** ' 
mi8e(A).     The  payment  of  money  into  Court  will  not  pre-  Effect  of  pay- 

(a)  HoUyr.  Ward,  Stra,  »37  ;  («)  See  1  Selw.  N.  P.  122,  304, 

Supra,  168  ;    Warwick  v.  Brwie,  lOih  ed. 

2  M.  &  S.  206  ;  see  the  cases  col-  {g)   /Stone  v.    WythipoH,    Cro. 

lected,  Bac.  Abr.,  tit.  Infancy  and  Eliz.  126 ;  Dar^  v.  Bouchery  1 

Age,  (I)  4.  Salk.  279 ;  see  2  H.  Bl.  616. 

(ft)  Just.  Inst.  lib.  I,  tit.  xxi.  {h)  Under  the  recent  General 

Exord.  Rules ;  see  1  Chitty  on  Pleading, 

(c)  See  the  two  next  Chapters.  476,  616,  6th  ed. 

{d)  Sk^a,  chap.  17. 
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ment  of  money  clude  a  defendant  from  availing  himself  of  his  infancy,  be- 
cause the  money  may  have  been  paid  into  Court  for  neces- 
saries (t  )y  which  form,  to  a  certain  extent,  a  Intimate  sub- 
ject of  contract,  even  for  an  infant. 

Infant  not  An  infant  cannot  bind  himself  by  the  recitals  of  a  deed 

count  stated.'      made  during  his  infancy  (A)^  nor  by  an  account  stated,  even  of 

monies  due  for  necessaries ;  because  the  law  does  not  suppose 

Nor  by  any  ne-  him  capable  of  accurate  computation  (/) :  and  he  cannot  bind 

gotiable  instni-      ^  . 

ment  himself  by  a  warrant  of  attorney  or  cognovit  (m),  or  by  any 

bill  drawn,  accepted,  or  indorsed  in  the  course  of  trade  (fi),  or 
by  any  negotiable  bill,  even  for  necessaries  (o) ;  as  his  ragna* 
ture  to  a  negotiable  bill  or  note  not  only  primA  facie  admits 
the  debt,  but,  if  valid,  would  render  him  liable  to  an  action  at 
the  suit  of  the  indorsee,  in  which  the  amount  of  the  original 
debt  could  not  be  disputed. 

Bond  with  pe-        Such  contracts  of  infants  as  the  Court  can  pronounce  to  be 

nalty  void. 

to  their  prejudice  are  merely  void  (jp).  Of  this  dass  is  a  bond 
with  a  penalty,  conditioned  for  the  payment  of  interest;  and 
it  cannot  be  enforced  unless  the  infant  be  estopped  from  dis- 
puting the  claim  by  some  act  at  full  age  of  as  high  authority 
as  the  bond  {q). 
Sone"^*  lead  "^^  privilege  of  an  infant  is  a  personal  priyil^e,  of  which 
^>^^^>^-  he  alone  can  take  advantage,  and  contracts  can  be  avoided  for 

the  infancy  of  the  contractor,  only  by  the  contractor  himself  (r). 
bills  of  S-*"*  ^®  drawer,  therefore,  of  a  bill  of  exchange  cannot  set  up 
change.  ^^  infancy  of  the  payee  and  indorser  as  a  defence  to  the 

(t)  Per  Buller,  J.,  in  Hitch-  Carth.  160. 
cock  V.   7>«)fi,  2  Esp.  N.  P.  C.         (o)   Williamwn    v.    WaUs^    1 

481,  n.  Campb.  552.    See  the  note,  Ibid. 

{k)  18  Ves.  274.  (j,)  2  H.  BL  616. 

(0  Trueman  v.  Hurst,  1  T.  R.        {q)  Fisher  v.  Mawbra^y  8  Ragt, 

40;  BaHkU  v.  Emery,  Ibid.  42  ;  dSO  ;  Baylis  v.  Diwfy,  3  M.  &  S. 

Ingkdew  v.  Douglas,  2  Stark.  N.  P.  477. 
C.  36.  (r)  See  Qrty  v.  Cooper,  3  Dong. 

(m)  Oliver Y.  Woodrt^e,*l BoyA.  U ;  Keane  w.  BoyoeU,  2  H.  Bl 

166.    See  p.  362,  ftipra.  616;   Toiler    v.   Croker,  4  Esp. 

(«)    Williams     v.     Harrison,  N.  P.  C.  187. 
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action  of  the  indorsee  (s) ;  nor  can  the  acceptor  set  up  the 
infimcy  of  the  drawer  as  a  defence  to  such  an  action  (0- 

On  the  question,  whether  the  holder  of  the  note  of  an  in-  The  holder  of 

^  an  infant  t  note 

fant  had  an  insurable  interest  in  his  life^  Mr.  Justice  Buller^  has  an  insurable 

.     ,  interest  in  his 

on  one  occasion,  at  N.  P.,  mtimated  an  opinion  in  the  affirm-  Ufe,  Membie. 
ative ;  and  obsenred,  that  the  interest  must  be  contingent,  for 
the  in&nt  might  or  might  not  avoid  his  note ;  and  he  doubted 
much  whether,  till  so  avoided,  the  note  must  not  be  taken, 
against  a  third  person,  to  be  the  note  of  an  adult ;  for  the 
maker  of  the  note  only  could  take  the  objection  (»). 

If  a  bill  be  accepted  by  a  party  after  he  is  of  full  age,  he 
will  be  liable,  although  he  was  an  infant  when  the  bill  was 
drawn  (v). 

An  infant  is  not  liable,  by  the  custom  of  the  realm,  for  tlie 
loss  of  goods  committed  to  his  care  as  an  innkeeper  (w). 

The  act  of  binding  himself  apprentice,  being  an  act  mani^ 
festly  for  the  benefit  of  an  infant,  is  one  which  he  is  compe- 
tent to  perform  (x). 

Infants  of  either  sex  may  be  bound,  by  indenture  executi^'d  Infants  may 

.  .  bind  themseWee 

by  themselves  (and  not  otherwise),  as  apprentices  to  any  per-  apprentices  by 
son  (even,  it  seems,  to  an  infant  (y) )  for  any  number  of  years ;   voidable  at  21. 
but  the  indentures  are  voidable  by  the  infants  at  twenty- 
one  (^r),  and  will  be  held  to  be  avoided  by  a  proper  and  deli- 
berate announcement  to  that  effect  (a). 

No  action  lies,  generally  speaking  (&),  on  an  infant's  cove-  no  action  lies 


(«)  Grt^  V.  Cooper^  3  Doug.  65. 

(0  Tc^lor  V.  Orokery  4  Esp. 
N.  P.  C.  127 ;  and  see  Hafy  y. 
Lane,  2  Atk.  181. 

(11)  ZNqpfar  v.JSSif^,  Park,  Insur. 
639,  rth  ed. 

(o)  Stevens  y.Jaekwnf  4  Ctanph, 
164. 

(w)  Orwse  V.  AndroeSy  1  Roll. 
Abr.  2  ;  2  Manh.  486. 

{x)  See  Bum's  Justice,  art.  Ap- 
prentices ;  1  Bott,  705,  717 ;  5  M. 


e$c  S.  257  ;  3  B.  &  C.  484. 

{y)  Rex  V.  St.  Petroxy  4  T.  R. 
196. 

{z)  Ex  parte  DaviSy  61.^.7^5. 

(a)  See  Gny^  v.  Oookeony  16 
East,  13. 

(6)  Oylh&rty.FUteheryCro.CAx. 
179 ;  see  Rex  v.  Ameebyj  3  B.  & 
Aid.  6M;  Rexv.  ArwuMy  5  M.  & 
Sel.  257 ;  Rex  v.  Queenborough,  2 
B.  &  Ad.  219. 
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on  infant's  co- 
venant in  the 
indenturea. 


Friends  usually 
bind  themselves 
for  him. 


Pariah  appren- 
tices. 


Chimney- 
Bweepera'  ap< 
prentices. 


nimt  to  serve  in  hk  indentures  of  apprenticeship  (c) ;  nor  can 
any  of  the  stipulations  which  they  contain  be  enforced  against 
him  in  equity  {d}.  It  is  said^  however,  that  by  the  cust<Mn  of 
London,  an  infant  may  bind  himself  in  an  indenture  of  ap* 
prenticeshipy  so  as  to  be  subject  to  an  action  against  him,  even 
in  the  courts  at  Westminster  («)• 

Some  fiiend  of  the  infant  usually  undertakes  for  his  fititb- 
ful  discharge  of  his  office,  according  to  the  terms  agreed  on  (^); 
and  die  fatiier  or  other  person  covenanting  is  bound  for  the 
performance  of  the  covenants  by  die  son,  and  must  make  com- 
pensation to  the  master,  if  die  apprentice  avoids  the  covenant 
at  twenty-one  (A). 

Poor  children  may  be  apprenticed  out  at  the  age  of  nine, 
by  the  parish  overseers,  with  consent  of  two  justices,  tiU 
twenty-one  years  of  age,  to  such  persons  as  are  thought  fit- 
ting (!)• 

By  a  recent  statute  (A),  it  is  enacted,  that  after  the  7th  of 
August,  1840,  no  child  under  the  age  of  sixteen  shall  be  ap- 
prenticed to  a  chimney-sweeper;  diat  between  the  first  of 
July,  1841,  and  the  first  of  July,  1842,  any  apprentice  to  a 
chimney-sweeper  may,  on  his  own  application,  be  discharged 
from  his  indentures :  and  that  after  the  latter  day,  all  existing 
indentures  of  apprenticeship  to  that  business,  of  any  child  un- 
der the  age  of  sixteen,  shall  be  null  and  void ;  and  any  person 
compelling  or  allowing  any  young  person  under  twenty-one 


(e)  If  he  misbehave  himself,  the 
master  may  correct  him  in  his  ser- 
vice, or  complain  to  a  justice  of 
peace  to  have  him  punished,  ttC" 
cording  to  the  tUUyU. 

(d)  Capes  v.  Hutkm^  2  Rusb.  867. 

\e)  SkmUm'sOiue,  Sir  F.  Moore's 

Rep.  136 ;  see  Edm*s  Oiue,21£.  & 

Sel.  226 ;  and    the  judgment  of 

Lord  Eldon,  C.  J.,  in  Beard  v* 

Webb,  2  Bos.  &  Pull.  93. 

(g)  4  Bac.  Abr.  662,  tit.  Mas- 


ter and  Servant* 

(A)  Brameh  v. 
618;  afMifi^v.J^,3B.&A.69. 

(f)  1  BL  Comm.  426;  Bum's 
Justice,  art.  Appxenticea. 

(it)  3  &  4  Vict.  c.  86.  The  la* 
hour  of  children  in  &ctories  is  re- 
gulated by  sUt.  3  &  4  Will.  4,  e. 
108,  and  Stat  4  &  6  Will.  4,  c  1. 
The  employment  of  children  In 
mines  is  regulated  by  stat.  6  &  6 
Vict.,  sess*  2,  c. 
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to  ascend  or  deocend  a  chimney*  or  enter  a  flue,  in  the  ezer- 
cifle  of  the  business,  shall  be  liable  to  a  penalty. 

The  privilege  of  infuicy  is  purely  protective)  and  infimts  infrnts  liable 
are  liable  to  actions  for  wrong  done  by  them;  as,  to  an  action  tort; 
for  shmder  (Q,  an  action  of  trover  for  property  embeszled,  cor 
an  action  grounded  on  fraud  committed  (m).  So,  an  action 
of  detinue  is  maintunable  against  an  infanti  if  he  refuses  to 
re-deliver  goods  which  were  delivered  to  him  in  ignorance  of 
his  minority,  for  a  special  purpose;  for  abailment  of  goods  to 
be  re-delivered  imports  an  agreement  to  re-deliver  them ;  but 
for  want  of  a  capacity  in  the  in&nt  to  make  a  complete  con- 
tracty  no  bailment  is,  in  fiu^  made  in  such  a  transaction;  and 
the  goods  must  be  in  the  same  rituation  as  if  the  infant  had 
wrongfully  got  possession  of  them  without  pretence  of  bail- 
ment (»). 

Where  an  infant  copyholder  in  fee  made  a  lease  for  years, 
rendering  rent,  and  at  full  age  received  his  rent»  and  after- 
wards entered  en  the  lessee;  it  was  held,  that  the  lessee 
might  maintain  an  action  of  trespass  against  him  {o)* 

The  plaintiff  will  not  be  permitted  to  vary  the  liability  of  bat  cannot  be 
the  infant  to  the  prejudice  of  the  latter,  by  varying  the  form  ^B,t  in  tort 
of  his  action ;  and  if  the  transactioa  between  the  parties  was  ^^'  ^  contract ; 
really  a  contract,  the  plaintiff  cannot  proceed  upon  it  as  for  a 
tort     Thus  it  is  said,  that  if  a  man  deliver  goods  to  an  in- 
fant on  a  contract,  knowing  him  to  be  an  infant,  the  infant 
shall  not  be  charged  for  them  in  trover  and  convernon  (p). 

But  it  is  otherwise  where  there  has  been  wilful  misconduct 
and  breach  of  trust  on  the  part  of  the  infant,  and  where  he 
fills  a  situation  of  confidence. 

An  Infant,  master  of  a  ship,  entered  into  a  contract  to  carry  inikot  master 

of  ehip  liable. 

(O8T.R.d35;2>0/WefT.2>am,  (n)  Miils  v.  Orahamy  1  N.  R. 

3  Dowl.  629  ;  S.  C.  1  Soott,  694 ;  140. 

S.  C.  1  Bing.  N.  C.  602.  (o)  Mh/Md  v.  AthJMd,  Sir  W. 

(m)  Per  Lord  Kenyon,  in  Bris^  Jo.  157. 

tow  V.  Etutmamy  1  Esp.  N.  P.  C.  {p)  1  Sid.  129. 
172  ;  and  see  2  £d.  72. 
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Where  infancy 
may  be  pleaded 
to  declaration 
in  tort. 


Infant  can- 
not escape 
from  liabilitiet 
for  a  tort,  be- 
canae  sued  at 
on  contract 


Infancy  pleaded 
to  action  on 
joint  contract ; 
a  new  action 
was  requisite; — 


certain  goods  to  England^  and  did  not  deliver  them  acoorduig 
to  the  agreement,  but  wasted  and  consomed  them.  It  was 
held^  that  he  might  be  sued  for  the  goods  in  the  AdminJty 
Court,  fflnce  the  suit  was  in  the  nature  of  detinue,  or  trover 
and  conversion,  at  common  law ;  and  a  prohibition  to  the  Ad-^ 
miralty  Court  was  refused  (q). 

If  an  infant  hires  a  horse  to  go  a  journey,  in  the  course  of 
which  the  horse  is  strained,  infancy  is  a  good  plea  to  a  deda* 
ration  for  this  injury  in  tort  (r). 

Infancy  is  a  good  defence  to  an  action  of  assumpsit  on  the 
warranty  of  a  horse  {s) :  for  the  warranty  is,  in  &ct,  an  under^ 
taking  that  the  horse  is  sound,  and  the  pbdntiff  does  not  make 
his  case  stronger  by  declaring  in  tort,  and  alleging  dec^t 
practised  in  the  course  of  the  contract  (f). 

It  has  been  held,  that  an  action  does  not  lie  against  an  in- 
fant for  obtaining  a  loan  by  representing  himself  to  be  of  full 
age;  because  the  affirmation  being  by  an  infant,  was  void(«). 

If  on  the  other  hand,  an  infant  has  committed  a  tort,  he 
will  not  be  allowed  to  escape  from  his  liability  because  the 
phuntiff  proceeds  upon  it  as  upon  a  contract  Thus,  an  action 
on  assumpsit  for  money  had  and  received  will  lie  agunst  an 
infant,  to  recover  money  which  he  has  embezzled ;  for  though 
the  action  is  in  its  form  an  action  ex  contractu^  yet  it  is  in 
substance  an  action  ex  delicto,  and  the  same  rule  of  law  ap- 
plies (x). 

Formerly  it  was  held,  that  where  the  plaintiff  declared  on 
a  joint  contract,  and  one  of  the  defendants  pleaded  infancy, 
the  plaintiff  could  not  enter  a  noli  prosequi  as  to  him,  and  pro- 


(q)  Iktmss  V.  South,  I  Roll. 
Abr.  630,  It  is  not  stated  whe- 
ther the  fact  of  the  infiuicy  (an 
unusual  circumstance  in  masters 
of  ships)  was  known  to  the  other 
party. 

(r)  Jennififfs  v.  Rundally  8  !•  R. 
335. 


(«)  ffowlM  v.  Haswell,  4  Campb. 
118. 

(I)  Cfreen  v.  Clrtenbantf  2  Bfar- 
shall,  486. 

(ii)  Johnson  V.  Pie,  1  Keb.  905, 
013 ;  S.  C.  1  Lev.  169. 

(r)  Bristaw  v.  Etutman^  1  Esp^. 
N.  P.  C.  17^* 
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oeed  against  the  other  defendant,  but  should  disoontinoe  that 
action^  and  commence  a  new  action  against  the  adult  defend- 
ant only  (y). 

In  a  subsequent  case  (z),  where  the  plaintiiFdeclaxed  against 
one  defendant  on  a  bill  of  exchange  accepted  by  him  and 
another,  to  which  the  defendant  pleaded  the  non-joinder,  and 
the  plaintiff  took  issue  on  the  plea,  it  was  held  that  he  could 
not  recover,  because  the  biU  itself  proved  the  averment  that 
the  defendant  made  the  promise  jointly  with  the  other.  And 
the  Court  observed,  that  the  plaintiff  should  have  replied 
the  infancy.  Another  action  was  afterwards  brought  agunst 
the  same  defendant,  who  pleaded  in  like  manner  the  non-join- 
der; the  plaintyfthen  replied  the  infancy,  and  recovered  on 
demurrer  to  the  replication  (a). 

It  has  been  observed  (6),  that  the  late  pleading  rules  appear  bat  no  longer 
to  have  altered  the  law  of  the  cases  of  ChaTidler  v.  Parkes,  and 
Jaffray  v.  FrAaiiu  The  plea  of  non  assumpsit,  at  the  time 
when  they  were  decided,  put  in  issue  both  the  making  of 
the  promise  in  fact,  and  its  validity  in  point  of  law.  The 
alleged  promise  in  the  declaration  was  therefore  interpreted 
to  mean  a  promise  binding  in  law  ;  and  any  defence  which 
n^atived  such  a  promise  by  the  two  disproved  the  all^a- 
tion.  Hence  infancy  became  admissible  under  the  general 
issue ;  the  effect  was  the  same  as  if  the  plaintiff  had  joined  an 
utter  stranger.  But  as  nan  assumpsit  now  puts  in  issue  only 
the  promise  in  fact,  or  what  is  equivalent  for  this  purpose, 
the  facts  from  which  primd  facie  a  promise  is  implied,  the 
promise  aUeged  means  nothing  more.  Infancy,  therefore,  is 
directed  to  be  specially  pleaded ;  and,  as  the  contract  alleged 
will  be  proved,  if  there  is  a  plea  of  non  assumpsit,  or  admitted, 
if  there  is  not,  the  ground  of  objection  is  altc^ther  removed. 

(y)  Chandler  v.  Paries^  3  Esp.         (a)  Burgess  v.  Merrill,  4  Taunt. 

N.  P.  C.  76 ;  Jaffray  v.  Frebain,  468. 
6  Esp.  N.  P.  C.  47.  {h)  Lush's  Practice,  78. 

{s)  Gibba  v.  Merrill,  3  Taant.307. 
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In  the  year  book^  32  Hen.  6,  pL  6,  it  is  said,  <<where  an 
infant  and  a  man  of  full  age  were  bound,  or  a  feme  oover^ 
there  the  action  shall  be  against  both,  and  they  shall  have  ad- 
vantage by  way  of  plea  of  the  non-age  or  coverture."    Thus 
infancy  was  no  defence  on  the  plea  of  nan  est  factum,  for  it 
was  still  the  bond  of  the  plaintiff  in  point  of  form,  though  not 
in  validity. 
It  is  optional         It  foUows,  that  an  inftnt  may  now,  in  all  cases,  be  joined 
not  kiaction  on  without  risk  to  the  actiou ;  and  if  the  disability  be  pleaded, 
joint  contract.    ^^  jjgintiff  may  enter  a  nolle  pros,  as  to  that  party,  notwith- 
standing that  he  also  pleads  in  denial  of  the  contract(e).  Still 
the  infancy  may  be  replied  as  before  in  a  plea  of  abatement, 
so  that  it  is  not  necessary  to  make  the  in&nt  a  party. 
Contract  for  If  an  infant  enter  into  a  contract  for  the  sale  or  purchase  of 

cannot^'^ow^  an  estate,  or  for  any  other  purpose,  he  cannot  enforce  it  in 
fantT***^*""      equity,  nor  can  it  be  enforced  against  him,  for  it  is  not 

mutual  (dy 
Infant  cannot         But  although  an  infant  cannot  be  compelled  to  complete  a 

recover  deposit.  #•       i  i  « 

contract  for  the  purchase  of  a  property;  yet  if  he  contract  for 
an  estate  and  pay  a  deposit,  he  cannot  in  the  absence  of  fraud 
recover  it  back,  because  he  declines  to  complete  the  purchase. 
But  if  he  could  shew  that  fraud  had  been  practised  upon  him, 
it  would  be  otherwise. 
Contracts  with       The  purchase  of  annuities  ftom  infants  is  forbidden  by  a 

infant  for  par- 

chase  of  annaitj  Statute  (e),  which  cuacts  '^  That  all  contracts  for  the  purchase 

of  any  annuity  or  rent-charge  with  any  person  being  under  the 
age  of  twenty-one  years  shall  be  and  remain  utterly  void, 
any  attempt  to  confirm  the  same  after  such  person  shall  have 
Persons  attained  the  age  of  twenty-one  years  notwithstanding:  and 

pS*^^V«ky  ^^  if  ^7  person  shaD,  either  in  person,  by  letter,  agent,  or 
^ky  ot^u'r  ^***e'^'™e  howsoever,  procure,  engage,  solidt,  or  ask  any  pei^ 
demeanor.         eon  being  under  the  age  of  twenty-one  years,  to  grant  or  at- 

(c)  3  Taunt.  307.  Fl^fkt  v.  Bolland,  4  Rase.  296. 

(d)  1  Sugd.  V.  &  P.  336,  10th        (e)  63  Geo.  3,  c.  141,  s.  8. 
ed.;  Oapei  y.  HuUon,  2  RvLBs*  967  ; 
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tempt  to  gmnt  any  annuity  or  rent-charge,  or  to  execute  any 
bondf  deed,  or  other  instrument  for  aecuring  the  same,  or  shall 
advance  or  procure  or  treat  for  any  money  to  be  advanced  to 
any  person  under  the  age  of  twenty«one  years,  upon  con- 
sideration of  any  annuity  or  rent-charge  to  be  secured  or 
granted  by  such  infant  after  he  or  she  shall  have  attained  his 
or  her  age  of  twenty-one  years,  or  shall  induce  or  sdicit  or 
procure  any  infant  upon  any  treaty  or  transaction  for  money 
advanced  or  to  be  advanced  to  make  oath  or  to  give  his  or 
her  word  of  honour  or  solemn  promise  that  he  or  she  will  not 
{dead  infancy,  or  make  any  other  defence  against  the  demand 
of  any  such  annuity  or  rent-chaige,  or  the  repayment  of  the 
money  advanced  to  him  or  her  when  under  age,  or  that  when 
he  or  she  comes  of  age,  he  or  she  will  confirm  or  ratify,  or  in 
any  way  substantiate  such  annuity  or  reni-chaige ;  every  such 
person  shall  be  guilty  of  a  misdemeanor,  and  punishable  accord- 
ingly  with  fine^  imprisonment,  or  other  corporal  punishment" 

In  the  construction  of  deeds,  the  rule  is,  that  where  the  in- 
dmture  is  by  any  matter  of  law  void  as  against  one  party,  it 
is  not  necessarily  void  against  others  to  whom  the  particular 
disability  does  not  apply  (y). 

If  a  joint  and  several  annuity  be  granted  by  two  persons,  Joint  and  Mve- 
one  of  whom  is  an  infant,  it  is  void  as  to  the  infimt  at  com-  fknt  and  adait; 
mon  law,  and  by  statute  (A)  incapable  of  bdng  confirmed  by  SdaU.*^"^^ 
him  at  full  age,  but  tiie  aduH  remains  bound  by  his  several 
covenants  (t). 

It  seems  doubtful  whether  if  the  covenant  be  jmnt  only.  Where  joint 
and  not  joint  and  several,  it  would  be  good  as  against  the 

adult  (A). 

If  goods  which  are  not  necessaries  wre  delivered  to  an  in-  infant's  con- 
fant,  who  after  full  age  ratifies  the  contract  by  a  promise  to  faii  .ge. 

(ff)  See  1  Scott,  599.  (k)  MoUeux  ▼.  Si.  AtOnn^  2  Sir 

(A)  53  Geo.  3,  c.  141,  s.  8.  W.  Bl.  1133  ;  AMin  v.  LangUm^ 

(t)  Haw  T.  Ogle^  4  Taunt.  10 ;  4  M.  &  Scott,  719. 
GifUno  ▼.  lAUU,  1  Scott,  597. 
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The  promise 
must  be  volun- 
tary, 

and  in  writing. 


What  particu- 
lars  may  be  dis- 
pensed with. 


Effect  of  bond 
given  during 
minority  for 
timple  contract 
debt. 


Defendant 
must  prove  hii 
loikncy. 


pay,  he  is  bound  (/).  But  the  promise  must  be  voluntaiy, 
and  not  extorted  from  the  party  in  ignorance  of  his  privilege, 
nor  under  the  terror  of  an  arrest  (m).  It  must  likewise  be  in 
writing,  for  it  is  enacted  by  a  recent  statute  (n),  *^  that  no  action 
shall  be  maintained  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age  of  any  promise 
or  simple  contract  made  during  infancy,  unless  such  promise 
or  ratification  shall  be  made  by  some  writing  signed  by  the 
party  to  be  charged  therewith*'' 

A  written  promise  to  pay  a  debt  contracted  diuing  infiincy, 
is  sufficient  under  the  statute,  although  it  neither  contains  the 
name  of  the  creditor,  the  amount  due,  nor  the  date ;  and  parol 
evidence  is  admissible  to  supply  these  particulars  (o). 

But  if  a  bond  be  given  by  an  infant  during  his  minority 
for  the  amount  of  a  simple  contract  debt,  not  for  necessaries, 
the  giving  of  the  specialty  will  so  extinguish  the  simple  con- 
tract debt  as  not  to  leave  a  sufficient  consideration  for  an  ex- 
press promise  after  full  age  to  operate  upon,  and  consequently 
assumpsk  on  theori^nalcause  of  action  cannot  be  maintained  {p). 

On  a  replication  to  this  effect,  viz.  that  the  defendant,  after 
he  came  of  age,  confirmed  the  promise,  if  the  defendant  re- 
joins that  he  did  not»  after  he  came  of  age,  confirm  the  pro- 
mise, it  is  sufficient  for  the  phiintiff  to  prove  the. original 
promise,  and  the  defendant  must  prove  infancy  if  he  means  to 
take  advantage  of  it,  because  it  will  be  presumed  that  a  person 
who  contracts  is  of  a  proper  age  to  contract,  until  the  contrary 
be  shown  (j'). 


(0  SoMerUm  v.  WhUloek^  Stra. 
690. 

(m)  Harmer  v.  KUUng^  6  Esp. 
N.  P.  C.  102. 

(»)  9  Geo.  4|  c.  14,  B.  5. 

(o)  Hartl^  y.  WharUm^  3  Pen*. 
&  Day.  529. 
^p)  Tapper  y.  DavenamU^  3  Keb. 


798 ;  Bull,  N.P.  155 ;  see CbclxAott 
y.  BenneUy  2  T.  R.,  766 ;  1  Selw. 
N.  P.  124^  n.,  10th  ed.;  OotUra^  Bic. 
Abr.,  tit.  Infiincy,  (I). 

{q)  Bwfihufiek  y.  Carrvikmrt^  1 
T.  R.  649. ;  recognised  in  HmiUj^ 
y.  muarUmy  8  P.  &  D.  529* 
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A  promise  made  after  the  commenoement  of  an  action  is  SuiBdency  of 
not  suffident  to  sustain  a  replication,  that  the  defendant  (who 
had  pleaded  infancy)  ratified  the  contract  after  he  came  of 
age(r). 

Where  A.,  on  coming  of  age,  writes  a  letter  desiring  another 
person  to  pay  a  bill  accepted  by  A.  during  his  minority ;  in 
an  action  against  A.  on  the  bill,  the  declaration  need  not  con- 
tain any  special  count  founded  on  the  promise  to  pay,  nuule 
after  coming  of  age  («). 

It  has  been  already  shewn  that  all  deeds  which  are  merely  Adoption  pf 
voidable  may  be  confirmed  at  full  age ;  and  in  the  same  way  ^.*™^  ** 
all  contracts  may  be  confirmed  or  adopted  at  full  age« 

An  infant  (^)  by  himself  and  guardian  entered  into  articles 
witii  J.  S.  to  let  him  a  farm  at  a  certain  rent.  J.  S.  entered 
npon  the  farm,  and  continued  the  posseseion,  and  paid  rent 
after  tiie  infant  came  of  age.  The  late  infant  afterwards  con- 
vened the  inheritance  to  a  purchaser,  and  then  J.  S.  quitted 
the  fiurm,  insisting  that  he  was  only  tenant  at  will,  and  re-» 
fused  to  accept  a  lease,  or  execute  a  counterpart,  because  the 
other  party,  being  an  infant  at  the  time  of  making  the  agree- 
ment, was  not  bound  by  it,  and  therefore  J.  S.  ought  not  to 
be  bound  by  it.  It  was  siud  on  the  other  side,  that  an  adult 
party  is  bound  by  an  agreement  with  an  infant. 

Lord  Harcourt,  C,  upon  a  bill  by  the  purchaser  against 
J.  S.  for  specific  performance,  decreed,  that  the  plaintiff  should 
execute  a  lease  to  the  defendant,  and  the  defendant  execute  a 
counterpart  of  such  lease  to  the  plaintiff  in  pursuance  of  the 
artides;  and  the  defendant  was  ordered  to  pay  the  costs. 

Here,  independently  of  the  argument  tiiat  the  adult  was 
bound  by  the  ori^al  agreement,  the  payment  of  rent  to  the 
infint  after  he  came  of  age,  and  its  acceptance  by  the  latter, 
amoimted  to  an  adoption  of  the  articles. 

(r)  TTMrnUmy, IUmgwmih^2B.     109. 
&  C.  824.  {i)  Clayton  v,  AAdmm^  9  Vin. 

{»)  Hunt  r.  MaM»ey,  ^  N.  &  M.     Abr.  993,  pi.  4. 
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Inftnt  cannot         An  infant  cannot  trade,  because  he  cannot  be  made  liable 

trade. 

on  contracts  entered  into  bj  him  in  the  coune  of  tnide(ic). 
Contract  to  As  an  infant  cannot  trade»  a  contract  to  enter  into  trade  is 

voidable  at  fdu  one  which  he  maj  avoid  when  he  comes  of  age ;  and  where  it 
^poait  for  ^  P^^  ^^  ^®  Contract  that  a  sum  of  money  shall  be  paid  in 
trading  pur-  ^  advance,  as  a  deposit,  and  the  sum  has  actually  been  paid,  he 
able;  may  reoover  it  (x) ;  otherwise  the  protection  which  the  law 

extends  to  an  infant  might  be  altc^ther  eluded  by  allowiog 
the  other  party  to  retain  money  so  paid  in  advance.  Besides, 
the  prindple  which  exempts  aa  iiifimt  fiom  «i7  fcnfeitun  or 
penalty  annexed  to  a  contract,  (even  for  necessaries  (y) ),  ex- 
tends as  well  to  a  penalfy  enforced  by  requiring  money  to  be 
handed  over  in  advance,  as  to  penalties  aocndng  on  the  breach 
of  a  condition, 
but  not  if  infant  But  it  is  Otherwise  if  an  infant  has  derived  any  advantage 
advantage.        Under  a  contxact.    An  infimt  entered  into  partnership  with 

another  person  (z),  and  paid  a  sum  of  money  as  his  shaieof 
the  consideration  for  a  lease,  ibr  the  purpose  of  canying  on 
the  partnership  business,  and  the  parties  occupied  the  premises 
accordingly  for  some  months,  when  the  infimt  coining  of  age 
dissolved  the  partnership,  relinquished  the  business,  and  sought 
to  recover  the  mxmesy  he  had  paid  the  lessor  for  his  lease.  It 
was  considered  that  the  infant  having  paid  money  on  a  vahiar 
ble  consideration,  and  having  partly  enjoyed  the  consideratioii, 
could  not  put  the  deiendant  in  the  same  poation  as  before ; 
and  he  was  not  allowed  to  recover.  So,  if  an  infimt  should 
pay  for  expeausLYe  dothes  or  other  articles  not  necessary,  and 
after  wearing  them,  bring  an  action  for  the  price ;  in  such  an 
action  he  could  not  (a)  recover,  although  the  tradesman^  if 
unpaid,  could  not  have  enforced  payinent(i)^ 

(«)  1  RoU.  Abr.  720  ;  Dyer,  ( jf)  Co.  litt.  172.  a. 

104  by  in  maigin;  1  Mod.  137;  {z)  EMme8Y.Bloffff,BTmuiiJ5f». 

Stra.  1063 ;  2  B.  &  C.  824.  (a)  10  Bing.  269;  Peake,  Add. 

(«)  Cbryt  V.  OmUm,  10  Bing.  Ca.  197. 

262 ;  S.  C.  3  M.  &  Seott,  73S.  (h)  In  the  case  of  FPiboa  r. 
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An  infiuit  may  by  law  be  a  partner  with  other  persons^  and  Infant  may  be 
be  entitled  to  all  the  benefits  resulting,  from  the  partnership,  beneficial  pur. 
though  he  is  not  responsible  for  the  debts  contracted  during  ^^*****  ^°^^' 
his  in&ncy.     If  there  is  a  partnership  subsisting  when  he 
comes  of  age,  the  partnership  is  taken  to  continue  till  some- 
thing is  done  to  dissolve  it;  and  if  the  late  infant  gives  no  Becomes  re- 
notice  of  dissolution,  he  is  responsible  for  all  the  debts  con-  ^SHuw  af^ 
tracted  by  the  firm  after  he  came  of  age  (c),  ***• 

It  seems  that  an  infant  partner  must  join  (by  guardian  or  Infant  partner 

prochein  amy)  in  an  action  by  the  firm  for  recovery  of  a  debt  actions  by  the 

■vM  firm 

due  to  the  firm.     The  defendant  will  thus  be  enabled  to  set  „   ' 

He  may  con- 

off  aeainst  a  debt  from  himself  to  the  firm,  any  debt  from  the  ^n<^  debts  in 

,  ,  .  the  name  of  the 

firm  to  himsdf,  contracted  by  the  infant  in  the  name  of  the  firm, 
partnership  (el) :  for,  if  persons  of  full  age  choose  to  make  an 
iiAnt  their  partner,  and  to  giye  him  the  credit  luid  authority 
which  belongs  to  that  situation,  it  is  reasonable  that  they 
should  be  liable  for  debts  so  contracted  by  him :  and  this  is 
perfectly  consistent  with  the  observation  of  Bayley,  J.,  in 
Thamtan  v.  nUngtoorth  (e),  that  **  in  the  case  of  an  infant  a  con- 
tract made^br  goods  for  the  purpose  of  trade  is  absolutely  void, 
not.  voidable  only.  The  law  considers  it  against  good  policy 
that  he  should  be  allowed  to  bind  himself  by  such  contracts;" 

ITeoTM^at  N.P.,  Peake,  Adcl.Ca.l96,  der  %  he  could  not  recover  it  back, 

which  does  not  appear  to  have  been  unless  he  could  shew  that  fraud 

brought  before  the  Court  in  Corpe  had  beeu  practised  on  him.    This 

V.  Owriony  the  plaintiff,  being  an  case,  (unless  there  had  been  some 

infiuit,  contracted  with  the  defend-  enjoyment   under   the   contract), 

ant  to  purchase  the  goodwill  and  must  be  considered  as  overruled  by 

stock  of  a  public-house,  and  made  Carpe  v,  Overtouy  in  which    the 

a  depoffit.  Being  afterwards  called  Court  laid  down  the  law  quite  in- 

upon  to  complete  his  contract,  he  dependently  of  fraud. 

refused,  and  brought  an  action  to  (c)  Chode  v.  Harrison^  5  B.  & 

recover  his  deposit.    Lord  Kenyon  Aid.  147 ;  see  Olossop  v.  Colemmiy 

is  stated  to  have  been  of  opinion,  1  Stark.  N.  P.  C.  25. 

that  though  an  in&nt  was  not  com-  {d)  Teed  v.  Eluforthy^  14  East, 

pellable  to  complete  a  contract,  210. 

yet,  ^hen  he  had  paid  money  un-  {e)  2  B.  &  C.  826. 

K  K 
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Infant  not 
within  the 
Bankrupt  Act. 


Commisaion 
will  be  Buper- 
aeded. 


Seeus,  if  he  has 
held  himaelf 
out  as  adult. 


Commitaioii 
Yoid  at  law. 


Commiasion 
may  be  sup- 
ported by  trad- 
ing after  full 
age. 


and  \yith  what  was  laid  down  in  Goode  v.  Harrison  by  Best,  J., 
who,  speaking  of  a  oontract  of  partnership  by  an  in&nt^  says 
that  ^*  it  is  not  void,  for,  if  void,  the  infant  himself  oould  take 
no  advantage  of  it.  It  has  however  been  decided  that  an  in* 
fant  may  be  a  partner,  and  may  take  advantage  of  a  partner- 
ship contract;"  although,  (as  stated  by  Holroyd,  J.,  on  &e 
same  occasion),  *^  he  will  not  be  liable  for  the  losses,  if  he 
chooses  to  take  advantage  of  his  infancy/' 

The  bankrupt  law  applies  only  to  traders;  a  trading  by 
the  party  at  the  time  the  act  is  committed,  is  one  of  the  con- 
ditions upon  which  such  act  receives  its  character  as  an  act  of 
bankruptcy,  and  it  is  only  against  a  trader  that  the  Lord 
Chancellor  has  jurisdiction  to  issue  the  commisffion.  An 
in^t,  therefore,  cannot  be  a  bankrupt  (ff);  and  if  a  commis- 
sion of  bankrupt  issues  against  him,  it  will,  under  OTdinary 
circumstances,  be  superseded  by  the  Lord  Chancellor  or  the 
Court  of  Bankruptcy,  and  at  the  expense  of  the  creditor  on 
whose  petition  it  was  sued  out  (A). 

But  where  a  commission  (t)  issued  against  an  infant,  who  had 
held  himself  out  to  the  world  as  an  adult  and  sui  juris.  Lord 
Eldon  refused  to  supersede  it  on  the  petition  of  the  bankrupt, 
and  left  him  to  his  remedy  at  law(A). 

At  law,  a  commission  of  bankrupt  against  an  infant  is  held 
to  be  absolutely  void,  whether  it  has  been  superseded  or  not  (/) ; 
nor  can  a  man  be  made  a  bankrupt  by  a  commission  issued 
after  he  attains  twenty-one,  for  a  debt  contracted  in  his  in- 
fa^cy  (m) ;  but  if  his  conduct  after  he  attained  his  ftdl  age 
has  been  such  as  to  confirm  the  debt  of  the  petitioning  cre- 
ditor, and  the  several  contracts  which  he  made  in  his  trade. 


(^)  1  V.  &  B.  494. 

(A)  ExparU  JSfydebotham,  1  Atk. 
146 ;  Ex  parte  Hekir^  3  Dea.  & 
Ch.  107. 

(0  ExparU  JVatsoriy  16  Yes.  265. 

(i)  See  Ma^uran  v.  Jamiutm^ 


supra,  p.  434. 

(0  (yBrim  v.  Ourrie,  3  C.  & 
P.  283  ;  BeUon  v.  Hodgei,  9  Biag. 
365 ;  S.  C.  2  M.  &  Soott,  496. 

(m)  Rex  v.  Coie,  I  Lord  Raym. 
443. 
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this  may  perhaps  enable  him  to  be  considered  such  a  trader 
as  might  commit  an  act  of  bankruptcy  (n). 

Thus,  where  a  bankrupt  who  had  been  in  possession  of  his 
certificate  for  a  considerable  time,  applied  to  the  Lord  Chan- 
cellor to  supersede  the  commission,  and  it  appeared  that  the 
only  trading  which  had  been  deposed  to  was  during  infancy ; 
Lord  Eldon  refused  to  supersede  the  commission,  and  observed 
that  there  was  enough  to  have  authorized  the  petitioning  credi- 
tor to  claim  the  right  to  try  the  fact  of  trading,  after  the  bank- 
rupt became  adult,  which  would  support  the  conunission  (o). 

An  in&nt  cannot  be  the  petitioning  creditor  in  bankruptcy,  infknt  cannot 
for  he  cannot  give  a  bond,  which  the  petitioning  creditor  credUor.    ^^ 
must  do ;  and  the  infancy  of  the  petitioning  creditor  affords 
ground  for  superseding  a  commission  (/?). 

It  is  doubtful  {q)  whether  an  infant  can  take  the  benefit  of  DiscoMion  u 
the  Act  for  the  Belief  of  Insolvent  Debtors,  1  &  2  Vict  c.  1 10,  Amt  can  take 
which  by  sect.  37,  requires  the  insolvent,  before  his  discharge,  sohrent  Act?' 
to  execute  a  warrant  of  attorney  for  entering  up  judgment 
against  him  for  the  amount  of  his  debts. 

In  order  to  examine  the  merits  of  this  question,  it  is  neces- 
sary, in  the  first  instance,  to  refer  to  the  enactments  of  pre- 
vious statutes  for  the  relief  of  insolvents. 

By  Stat.  54  Geo.  3,  c  23  (amending  stat.  53  Geo.  3,  c  102),  Stat.  54  G«o.  3» 
insolvents  were  required  to  enter  into  a  recognisance  to  the  gimce'to  King. 
King  for  the  amount  of  their  debts.    An  infant's  recognisance 
is  not  void,  though  voidable  during  minority  (r) ;  and  it  is  in&nts  dis- 
understood,  that,  under  this  act,  infants  were  allowed  to  give  '^^^  ' 
recognisance,  and  to  be  discharged. 

a 

(fi)  9  Bing.  369.  Sir  John  Leach  the  general  propo- 

(o)  Ex  parte  MouUj  14  Yes.  602.  sition,  that  an  infant  could  not  he 

{^p)  Ex  parte  Barrow,  3  Yes.  an  insolvent  debtor  within  49  Geo. 

644.  8,  c.  115,  **  because  he  could  not 

{q)  See  Cooke   on  Insolvents,  legally  be  in  custody  for  debt." 

chap.  10,  2nd  ed.    The  report  of  See  mpra^  p.  961 ;  and  the  next 

Burton  v.  Haufovthy  5  Madd.  50,  chapter. 

must  be  erroneous  in  ascribing  to        (r)  Supra,  p.  464. 

Kk2 
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Stat.  1  Geo  4,        By  stat  1  Gco.  4,  c.  119,  8.  25,  insolyents  were  required  to 
raent,  and  *^r-  make  an  assignment  of  their  property,  and  also  to  execute  a 
rimt  o  attor-      ^ammt  of  attorney  for  entering  up  judgment,  and  such  judg- 
ment was  to  have  the  force  of  a  recognisance. 
Married  woman       The  couunissioners  of  insolvents  sitting  under  this  act  re- 

coald  not  be^,,.     ,  ., 

discharged.        fused  to  dischai^  a  married  woman,  on  the  ground  that  she 

could  not  execute  a  power  of  attorney,  as  required  by  the 
25th  section. 

A  mandamus  was  moved  for  in  the  Court  of  King's 
Bench  («),  and  it  was  urged  at  the  bar,  that  minors  were  daily 
discharged,  although  they  cannot  make  any  assignment  of 
their  property,  or  execute  a  warrant  of  attorney.  The  Court 
refused  to  iiiterfere,  and  intimated  an  opinion  that  the  com- 
missioners were  right  in  deciding,-  that  *^  a  married  woman 
who  has  no  property  to  assign,  who  cannot  execute  a  warrant 
of  attorney,  and  comply  with  the  other  conditions,  is  not  en- 

Dictmn  sg  to      titled  to  her  discharge."    It  was  also  observed,  that  "  the  acts 

deed8oftnfiints.  ^  ^  ^ 

of  a  minor  are  not  necessarily  void,  but  vdidable  only ;  and  a 
minor  may  execute  a  deed  for  his  own  benefit.**  This  obser- 
vation gives  countenance  to  the  opinion,  that  an  infant  might 
execute  both  an  assignment  and  a  warrant  of  attorney  under 
the  act. 
Stot.  3  Qso.  4»       By  stat.  3  Geo.  4,  c  123,  s.  12,  married  women  are  required 

c.  123,  married  -■         •  « 

women  brought  and  empowered  to  execute  a  conveyance  and  asognment  of 

'  within  the  act        <■    •  ^     -,  g%  « 

by  tpeciai  pro-   u^^^*  separate  property,  and  also  a  warrant  of  attorney ;  and 


visiona. 


uinilar  provisions  are  contained  in  7  Geo.  4,  c  57. 


Court  refiued         In  a  case  under  stat.  7  Geo.  4,  c«  57,  the  law  as  to  infants 
fuit.  '°*  not  having  been  altered  since  the  case  of  JE!r  parte  Deacon  oc- 

curred, the  Insolvent  Debtors'  Court  refused  to  discharge  an 
infant,  on  the  ground,  according  to  one  report  (^),  that  being 
an  infant  he  could  not  assign,  as  required  by  the  7  Grea  4,  c. 
57,  s.  11;  or,  according  to  another  report  (u),  because,  being 

(«)  Ex  parte  Deacotiy  6  B.  &c     P.  C.  629. 
Aid.  759.  (u)  S.  C.  1  Bingh.  N.  C.  692. 

(0  Defiriet  v.  Danes,  3  Dowl. 
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an  infant)  he  could  not  execute  the  warrant  of  attorney.  He 
had  been  taken  in  execution  for  damages  recovered  in  an  ao^ 
tion  of  slander;  and  the  49th  section  of  the  act  gave  especial 
jurisdiction  in  the  case  of  persons  who  had  been  defendants  in 
actions  of  this  class.  His  discharge  was  opposed  by  the 
plaintiffi 

It  was  stated  in  1839,  by  a  competent  authority  (x).  that,.  Court  not  in 

^     ^  ,.    ,  ^  the  habit  of  di«- 

since  1829,  infants  had  not  been  discharged  by  the  Insolvent  charging  in- 

j^  fonts* 

Court 

By  staU  1  &  2  Vict  c  110,  s.  36,  the  Court  may,  on  the  Sut.  i&2Vict 
application  of  a  detaining  creditor  of  a  prisoner  in  execution,  for  vesting  pro- 
make  an  order,  vesting  all  his  property,  present  and  future,  |^|i^.  ^^er  * 
in  the  provisi(»ial  assignee,   without  any  assignment;    and  o^^^"^3r* 
may  deal  with  the  prisoner  according  to  the  provisions  of  the 
act ;  but  he  must  still,  as  has  been  already  stated,  execute  a 
warrant  of  attorney; 

It  is  certain  that  no  validitjr  belongs  to  a  warrant  of  attor- 
ney to  enter  up  judgment  in  any  other  case  (j/). 

It  is  true  that  the  acts  provide  that  the  judgment  shall  have 
the  force  of  a  recognisance;  but  this  judgment  is  not  the  act 
of  the  insolvent  {z). 

It  should  seem,  therefore,  that  an  infant  cannot  be  discharged  I  nfant  can- 

J       .1  .         V.       ....  notbcdis- 

under  the  act  on  his  own  petition.  charged  on  his 

But  if  a  detaining  creditor  should  obt^n  a  vesting  order,  ^^^le.    ^"' 
and  tiius  irrevocably  secure  the  whole  present  and  future  pro-  ^af  he  dis- 

•^  .     ^  *^         charged  after 

perty  of  the  insolvent,  there  seems  to  be  no  reason  why  the  creditor  has  ob- 

.  •  tained  vesting 

mfimt  should  not  execute  the  warrant  of  attorney,  (whatever  order,  sembie. 
it  may  be  wortii),  and  obtain  his  discharge. 

It  is  enacted  by  tiie  Friendly  Society  Act,  10  Geo.  4,  c.  56,  Infant  may 
s.  32,  that  a  minor  may  become  a  member  of  any  such  society ;  as  member  of 
and  may  execute  all  instruments,  give  all  necessary  acquit-  ^etyf"  ^ 
tances,  and  enjoy  all  the  privileges,  and  be  liable  to  all  the 

{x)  Cooke  on  Insolvents,  255.  (s)  See    Cooke  on  Insolvents, 

(y)  ^«/>ra,  p.  361.  266. 


494  CIVIL   LIABILITIES  OF   INFANTS 

responsibilities  appertaining  to  members  of  matured  age,  not- 
withstanding his  or  her  incapacity  or  disability  in  law  to  act 
for  himself  or  herself:  provided  always,  that  such  minor  be 
admitted  into  such  society  by  and  with  the  consent  of  his  or 
her  parento,  maateiB,  or  guaidians. 
He  must  not  An  infant  is  not,  any  more  than  an  adult,  allowed  to  le- 

derived  from  tain  benefits  which  he  has  derived,  however  innocently,  from 
^^  ^  "'  the  fraud,  imposition,  or  undue  influenoe  of  others  (a). 
Trustees  selling  Trustees  selling  property  for  infants  are  within  the  general 
must  make  rule  of  specific  performance,  that,  where  a  misrepresentation  is 
where  ^p«rty  m&de  as  to  the  quantity,  though  innocently,  the  purchaser 
^^^l^^^l^^^    shall  have  what  the  vendor  can  give,  with  an  abatement  out 

of  the  purchase  money  for  so  much  as  the  real  quantity  fidls 
short  of  the  representation  (ft). 
Purchaser  for  Where  a  purchaser  is,  according  to  the  rules  of  equity, 
jeet  to  the  '  affected  with  notice  of  an  incumbrance,  the  circumstanoe  of 
M  uTnotioe.^  an  infant's  being  interested  in  the  purchase  makes  no  dif- 
ference (c). 
infsntmustnot      It  secms  Scarcely  necessary  to  add,  that  in  thecaseof  finaud 

take  advantage  ,  ,  •  m* 

of  his  own        of  which  an  infant  is  conusant,  infancy  affords  no  excuse  (d). 

An  example  of  this  has  already  appeared  in  the  treatment 
of  infants  trading  under  pretence  of  being  of  fiill  age. 

If  a  person  having  a  right  to  an  estate,  permit  or  encourage 
a  purchaser  to  buy  it  of  another^  the  purchaser  shall  hold  it 
against  the  person  who  has  the  right*  although  covert,  or  under 
age  (4 

A  tenant  for  life  borrowed  money,  and  his  son,  who  was 
next  in  remainder,  and  an  infant,  was  a  witness  to  the  mort- 
gage deed;  and  the  Court  relieved  on  the  ground  of  the  finaud 
in  the  infant,  by  not  giving  notice  to  the  mortgagee  of  his  title. 

(a)  See  14  Ves.  288.  (d)  See  1  Bn>.  C.  G.  358. 

(&)  Hill  y.  Bucil^,  17  Ves.  394.  (e)  3  Sugd.  V.  &  P.  428,  lOth 

(e)  Toulmin  v.  Steere^  3  Mer.  edition. 
210  ;  L.  &  G.  Ca.  t.  Sugd.  251. 
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This  waa  a  very  strong  caae;  for  the  young  man  did  not  know, 
but  had  only  heard  of  the  settlement  under  which  his  title 
arose;  butLoidCowpersaidy'^If  aninfimtisoldand  euniung 
enough  to  contrive  and  carry  on  a  fraud,  he  ought  to  make 
satisfaction  for  it(^).^ 

In  another  case,  an  infant,  clerk  to  an  attorney,  had  a 
mortgage  on  his  master's  estate,  and  ingroased  a  subsequent 
mortgage  of  the  same  to  another,  without  giving  notice  that 
the  estate  was  mortgaged  before  to  him ;  and  for  that  reason, 
on  the  ground  of  fraud,  his  mortgage  was  postponed  (A). 

Where  a  man  was  induced  by  the  consent  and  approbation 
of  an  infimt  of  nineteen  to  pay  a  large  fine  to  his  guardian 
for  a  lease  of  the  in&nt's  land,  to  commence  six  months  after 
the  determination  of  the  infancy ;  and  the  infant  attested  the 
execution  of  the  deed  and  the  payment  of  the  money,  Lord 
Sang,  C.»  remarked  that  *^  infants  are  not  privileged  to  cheat 
men,"  and  declared  the  transaction  to  be  binding  (z). 

A  married  infimt,  who  was  nearly  of  full  age^  con- 
ceiding  his  infancy,  persuaded  certain  persons  to  sell  out  part 
of  a  sum  of  stock  whidi  they  held  in  trust  for  him,  and  to  pay 
the  proceeds  to  him ;  after  coming  of  age,  he  received  a  trans- 
fer of  the  residue  of  the  trust  fimd:  it  was  held  by  Sir  T. 
Phimer,  (independently  of  the  recognition  of  the  transaction 
by  taking  a  transfer  of  the  reodue  of  the  fund),  that  the  in- 
fant's fraudulent  concealment  of  his  age,  disabled  him  from 
compelling  the  trustees  to  make  good  the  amount  of  stock 
sold  during  his  infancy  (A). 

Where  an  infimt^  by  giving  a  bond,  had  got  into  his  posses- 
sion two  promissory  notes  made  by  his  wife  before  marriage, 
and  afterwards  on  the  bond  being  put  in  suit,  pleaded,  that  he 

(g)  Warn  y.  CremoeU^  9  Yin.  9  Mod.  36. 

Abr.415;S.  C.2£q.Ca.Abr.  615.  (t)  Ewrcy  v.  Nicholas,  2  Eii. 

(A)  Clere  y.  Bedfiurd,  13  Yin.  Ca.  Afo.  488. 

Abr,  636, 7  ;  see  Savage  v.  /bffer,  (k)  Cwy  v.  Gcfiekmy  2  Madd.  40. 
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was  under  age  when  he  executed  it ;  a  bill  was  filed  for  relief^ 
and  the  Court  ordered  the  notes  to  be  returned  to  the  plain- 
ti£^  and  directed  the  defendant  not  to  plead,  in  answer  to  any 
action  to.  be  brought  by  the  plaintiff  on  Ihe  notes,  the  Statute 
of  Limitations,  or  any  other  plea  which  he  could  not  haye 
pleaded  at  the  time  when  the  bond  was  given  {ly 

Where  infant  is       It  seems,  howcver,  that  infants  are  not  chargeable  in  all 

cases  for  wrongs  done  by  them:  thus,  an  infimt  executor 
(while  infants  could  be  executors)  could  not  commit  a  daxu- 
tavit{m);  and  in  a  modern  case  where  letters  of  admiiufl- 
tration  were  granted  to  an  infant,  under  whidi  she  received 
and  disposed  of  the  assets  of  the  intestate,  it  was  held  that 
an  account  could  not  be  directed  of  .her  receipts  during  her 
infancy  (n).  ' 

If  through  ne.        If  through  the  n^ligence  of  an  adult,  it  happens  that  an 

gligence  of  .    ,  ,  , 

adult,  mfont       injury  is  done,  without  malice,  by  an  infant,  the  adult  (and 
the  former  is      perhaps  also  the  in&nt)  is  civilly  liable  to  the  person  injured. 
the  latter)  Mm-       Thus  where  a  man  sent  for  a  loaded  gun,  desiring  that  the 
^'^'  person  who  was  to  deliver  it  should  take  out  the  primings 

which  he  did ;  the  gun,  after  being  delivered,  went  off  by  the 
imprudent  act  of  the  child,  and  wounded  a  bystander;  the  man 
who  sent  for  the  gun  was  held  liable  (o). 
If  through  ne-  ^^^  ^>  through  the  n^ligence  of  an  adult,  it  happens  that 
Sdttir  Uifimt  *°  infant,  without  shewing  more  indiscretion  than  i^  natural 
S^^I^t  is'*'^'  at  his  years,  does  himself  some  injury,  the  adult  is  liable  to 
liahle.  the  infant  in  damages. 

A  man  carelessly  left  his  horse  and  cart  unattended  in  the 
street;  a  child  seven  years  old  got  upon  the  cart  in  play, 
another  child  incautiously  led  the. horse  on,  and  the  child  in 
the  cart  was  thereby  thrown  down  and  hurt. 

(0  Oarie  v.  (UUy,  2  Cox,  173.  Ru88.d24 ;  see  Smal^r.  Smalfy^  1 

(m)  WkHmcre  v.  TFeld^  1  Vem.  £q.  Ca.  Abr.  6. 

328 ;  see  RusiePs  case,  5  Rep.  27  a.  (o)  Dmm  v.  Beily  6  M.  &  S. 

(ft)  Hindmarsh  v.  SmhgaU,  3  196 ;  see  1  Ad;  &  £11. 14.  S.  35. 
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It  was  held,  that  the  master  of  the  cannan  was  liable  in  an 
action  on  the  case  by  the  child  who  had  been  hnrt,  though 
the  plaintiff  was  a  trespasser  and  contributed  to  the  mischief 
by  his  own  act ;  and  that  it  was  properly  left  to  the  jury, 
whedier  the  carman's  conduct  was  negligent  and  the  negligence 
caused  the  injury  (p). 

(p)  Lfnch  V.  Nurdiny  1  Ad.  &  E^  N.  S.,  29. 
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CHAPTER  XXXVII. 


CONTRACTS     FOR     NECESSARIES. 


SECTION  L 
Liability  of  Infants  in  respect  of  Contracts  for  Necessaries. 

for  necessaries,   himself  to  pay  for  his  necessary  meat,  drink^  apparel,  necessary 

physic,  and  such  other  necessaries,  and  likewise  for  his  good 
teaching  and  instruction,  whereby  he  may  profit  himself  after- 
wards(&) :  but  if  he  bind  himself  in  an  obligation,  or  other 
writing,  with  a  penalty  for  the  payment  of  any  of  these,  that 
obligation  shall  not  bind  him." 

In  Cro.  Eliz.  920,  the  Court  held  that  an  obligation  from 
an  infant  for  his  necessary  meat  and  drink,  in  the  very  sum 
disbursed  on  that  account,  was  good,  but  not  in  double  the 
sum,  and  in  Russell  v.  I^ee  (c),  judgment  was  given  for  the 
phuntifr  in  debt  on  a  single  bill  by  an  infant  for  necessaries. 
A  single  bill  was  not  negotiable,  and  the  consideration  was 
expressed  in  it(£f). 


(a)  Co.  Litt.  172.  a. 

(6)  See  North  v.  Thon^^son^ 
Coke's  Entries,  125  ;  case  of  Clare 
and  DarreU  or  DektveU,  cited  1  Sid. 
112 ;  Bro.  Abr.  729 ;  Pickering  v. 
Guttningy  Bro.  Abr.  729;  see 
Marsh's  Rep.  40;  Dunccmbe  v. 
Turhridge,  9  Vin.  392 ;  Dar^  v. 
Boucher^  1   Salk.  279;  Earlc  v. 


Peale^  Ibid.  386 ;  10  Mod.  67. 

(e)  1  Lev.  86. 

(d)  In  a  note  to  the  case  of  Wil- 
liamson ▼.  WattSy  1  Campb.  562, 
the  learned  reporter  observes,  that 
the  old  doctrine  that  a  single  bfll 
given  by  an  infant  for  necessaries 
is  binding,  though  of  no  immediate 
practical  use,  such  an  instrument 
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The  form  in  which  men  are  eucd  in  modem  times  for  arti-  Action  of  m- 

.        ,  .  •  /•  fumpnt  for  ne- 

cles  supplied  donng  mfimcy ,  is  by  action  of  (usumpsU. 


When  infancy  is  pleaded  in  answer  to  any  demand,  the  How  the  que*, 
plaintiff  may  reply,  that  the  articles  of  which  he  seeks  to  re-  garies  thooidbe 
cover  the  value  were  necessaries  for  the  infant.     He  must  (_     ^^^ 
prove  {e)  that  they  were  necessaries,  both  in  quality  and  in 
quantity  {g),  with  reference  to  the  real,  and  not  merely  to  the 
ostensible  means  and  wants  of  the  defendant  (A). 

The  question,  then,  comes  to  be,  what  are  necessaries? 
Lord  Coke's  definition  of  the  things  for  which  an  infant  may 
bind  himself  has  been  already  given  (t). 

The  rule  was  stated  more  narrowly  by  Lord  Hardwicke, 
who  said  (A)  that  the  law  lays  infants  under  a  disability  of 
contracting  debts,  except  for  bare  necessaries ;  and  that  even 
this  exemption  is  merely  to  prevent  them  from  starving. 

The  cases,  however,  both  previous  and  subsequent  to  this 
dictum  (/),  have  settled  the  law  upon  a  more  liberal  basis  than 
that  laid  down  by  Lord  Hardwicke ;  necessaries  is  considered  Deftnition  of 
to  be  a  relative  term,  and  those  things  are  held  to  be  neces- 
sary which  are  bought  for  real  use,  provided  they  are  suitable 
to  the  infant's  age,  state,  and  degree  (m).  The  necessity  must 
of  course  be  estimated  according  to  circumstances;  several 
cases  have  been  reported  on  the  subject 

Li  a  case  in  the  reign  of  Queen  Elizabeth  (n),  an  action  of  What  are  ne 
debt  was  brought  upon  divers  contracts,  all  for  apparel ;  some  qaaiity. 
for  fustian  suits ;  some  for  velvet  and  satin  suits,  laced  with 


in 


being  now  as  rare  as  a  statute 
staple,  seems  to  afford  an  argu- 
ment from  analogy  to  shew  that  a 
promissory  note  given  by  an  infiwt 
for  necessaries  would  be  binding,  if 
payable  only  to  the  person  who 
supplied  them. 

{e)  Ive  V.  Chester y  Cro.  Jac.560. 

{g)  Burghart  v.  Angergtein^  6  C. 
&c  P.  690. 


(A)  Ford  V.  Fothergill,  1  Esp. 
N.  P.  C.  211 ;  Peake,  N.  P.  C.  229. 

(«')  Supra,  p.  498. 

(k)  Brooke  v.  OaUj^,  2  Atk.  36« 

(0  See6M.  &  W.46. 

(m)  Hands  v.  SUnuy,  8  T.  R. 
578 ;  Peters  v.  Fleming,  0  M^  & 
W.42. 

(n)  MfiekereU v.  Bachelor,  G olds- 
borough^  168 ;  Cro.  Eliz.  583. 
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gold^  amounting  to  £44 ;  whereof  the  plaintiff  was  satisfied 
£4.  The  defendant  pleaded  infancy;  the  plaintiff  replied, 
that  the  defendant  was  one  of  the  gentlemen  of  the  diamber 
to  the  Earl  of  Essex ;  and  so  it  was  for  his  necessary  appareL 
On  demurrer  the  Court  caused  the  declaration  to  be  read,  and 
finding  that  the  defendant  was  there  written  ^*  gentleman,'' 
agreed  clearly^  that  the  satin,  lace>  and  velyet  were  not  neces- 
sary apparel  for  a  gentleman ;  and,  therefore^  the  action  would 
not  lie  for  so  much,  but  only  for  the  residue.  As,  however, 
the  plaintiff  had  acknowledged  satisfaction  for  part  of  his  con- 
tract^ it  was  said  that  the  payment  so  made  should  be  intended 
to  have  been  for  the  necessary  apparel,  and  therefore  he 
could  not  have  judgment  for  any  part 

In  modem  times,  an  infant,  a  captain  in  the  army,  was 
held  {o)  to  be  liable  to  pay  for  a  livery  ordered  for  his  ser- 
vanty  but  not  for  cockades  which  he  had  ordered  for  some  of 
the  soldiers  of  his  company. 

Where  an  action  was  brought  (p)  for  the  value  of  regi- 
mentals furnished  to  a  member  of  a  voltmteer  corps,  Lord 
Ellenborough,  C.  J.,  sdd,  that  in  those  perilous  times,  when 
young  men  had  inroUed  themselves  in  different  corps  for  the 
defence  of  the  country,  he  should  hold  that  clothes  so  Aumished 
were  necessaries.  It  has  been  he\d(q)f  that  a  chronometer 
was  not  necessary  for  a  lieutenant  in  the  Navy,  who  was 
under  twenty-one,  and  out  of  employment  at  the  time  when 
it  was  furnished ;  and  (r)  that  a  racing  jacket,  and  a  waistcoat 
at  the  price  of  eleven  guineas,  cannot  be  neoesfiaries  for  any  one. 

Where  an  infant  («),  being  a  resident  under-graduate  in 
the  University  of  Cambridge,  and  the  eldest  son  of  a  gentle- 
man of  fortune,  had  been  supplied  with  jewellery  to  the 

(o)  Hands  v.  Slangy  8  T.  R.  Reports,  77. 

W8.  (r)  Burgkart  v.   AnfferHem^  6 

(p)  Coatcs  V.    Wilam^  5  Esp.  C.  &  P.  696. 

152 ;  Trin.  T.,  44  Geo.  3.  (s)  Peters  v.  FiMinff^G  M.  & 

(y)  Bcrolles  v.  Ramsay,  Holt's  W.  42. 
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amount  of  SL  Os,  6d, ;  the  items  consisting  of  several  rings 
along  with  a  short  gold  watch-chain  and  a  paii  of  breast-pins ; 
it  was.  held  that  the  rings,  being  merely  ornamental,  could 
not  be  necessary^  but  that. the  other  aiticles  were  capable  of 
actual  use,  and  might  be  necessaries. 

The  hire  and  repair  of  a  stanhope(0  were  held  not  to  be 
necessaries,  in  a  case  where  it  appeared  that  the  defendant 
had  held  a  conmiission  in  the  army,  but  had  sold  out  in  con- 
sequence of  not  being  able  to  maintain  himself  suitably ;  that 
he  was  the  youngest  of  eight  children  of  a  clergyman  in  good 
circumstances,  who  had  supported  him  during  his  infancy,  and 
had  given  him  the  sum  of  £1500  on  his  coming  of  age  (tc). 

The  law  does  not  allow  infants  to  trade,  either  in  the  way  Expenses  in- 

of  mere  buying  and  selling,  or  by  the  exercise  of  handicraft  are  not  for  ne-' 

»__ 

(as  of  a  painter  and  glazier,  or  a  barber)  on  their  own  ao-  ***"""' 
count  (x).     If  an  infant  does  engage  in  trade,  wares  furnished 
to  him  to  be  sold  again,  or  work  done  for  him  in  the  way  of 
his  trade,  cannot  be  recovered  for  as  necessaries,  although  the 
infant  may  gain  his  living  by  the  business  (y). 

But  where  an  infant  (r),  being  in  trade  as  a  retail  grocer.  Goods  used  in 
was  supplied  with  groceries  in  considerable  quantities  for  his  are  necessaries; 
shop,  and  it  was  proved  that  the  tea,  sugar,  &c.,  used  by  him 
in  his  housekeeping,  was  part  of  the  goods  so  supplied,  he  was 
held  liable  for  so  much  of  the  goods  as  had  been  so  used. 

An  in&nt  may  contract  for  the  use  and  occupation  of  neces-  and  lodging ; 
sary  lodgings,  and  he  will  be  liable  on  auumpsit  for  a  reason- 
able rent,  though  not  on  his  covenant  in  a  lease  to  pay  a  fixed 
rent.     Bjit  where  an  infant,  in  low  circumstances  (a),  hired  a 
house  containing  five  rooms,  at  the  yearly  rent  of  £15,  •  and 

(/)  Charters  v.  Bayntun,  7  C.  &  Stra.  1083 ;  Diik  v.  Keighl^,  2 

P.  52.  Eep.  480;    contra.  Arum.,  Bull. 

(tr)  See  alsoiiie  next  section.  N.  P.  154. 

(«)  Supra,    p.  489 ;     Dili   v.  (z)  Turbermlie  v.    WhUehouse, 

X«j^W^,  2E8P.480;  Loioey.  Chrif-  1  C.  &  P.  04 ;  see  HUl and Blaet" 

JUh,  1  Sooit,  458.  tm'8  case,  cited  1  Sid.  112. 

(jf)   Whittinffham  v.  Hill,  Cro.  (a)  Lowe  v.  Qrifflth,  1   Scott, 

Jac.  494 ;  Wfywall  v.  Champion,  458. 
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there  carried  on  his  business  as  a  barber;  an  action  having 

been  brought  for  the  rent,  the  judge  left  it  to  the  jury  to  say 

whether  the  house  was  a  necessary  dwelling  for  a  person  in 

the  circumstances  of  the  defendant,  and  such  as  an  inftnt  could 

contract  for;  and  the  jury  having  found  for  the  defendant,  the 

Court  refiised  to  disturb  the  verdict. 

but  not  if  Where  it  was  shewn  (b)  that  a  lodging  was  let  to  a  female 

moral  pui^       infant  for  purposes  of  prostitution,  and  with  a  knowledge  on 

poses.  ^Y^^  pgj^  Qf  ^}^^  landlord  of  that  fact,  the  action  was  held  not 

to  be  maintainable. 

Necessaries  for       A  master  may  deduct  from  the  wages  of  his  infant  servant 
inf»e  servant.    ^^^  ^^^^  ^y^  y^  ^^  ^^^  ^^  fo,  neoe«arics;  but 

money  paid  for  coach  fares  for  the  mother  of  a  servant  is,  of 

course,  not  within  this  description  (c). 

Necessaries  for       Neccssaries  for  an  infant's  wife  are  neoesSiaries  for  him,  but 

infant  are  nec^-  ^^  ^^  '^^  ^^  if  they  wcre  provided  in  order  for  tiie  marriage, 

saries  for  him.    he  isnot  chargeable,  though  she  uscs  them  (rf).   This  can  only 

be  on  the  principle,  that  an  infant  does  not,  on  marriage, 
become  liable  for  his  wife's  previous  engagements.  Whether 
he  becomes  liable  on  attaining  full  age,  does  not  appear  to  have 
been  decided.  Necessaries  for  an  in&nf  s  lawful  child  are 
necessaries  for  him  (e). 
Money  ad-  Money  advanced  to  procure  an  infant's  discharge  from  an 

core^UsdiMw  *^"'®®*  ^  money  advanced  for  necessaries,  and  was  recovera- 
oHnfant  from  ^le  in  ossumpnt  (ff) ;  but  the  plamtiff  was  obliged  to  shew  be- 
fore the  abolition  of  arrest  on  mesne  process  (A),  either  that  the 
infiint  was  in  execution,  or  if  not,  that  the  debt  paid  was  for 
necessaries^  otherwise  the  infant  might  be  subjected  to  the  pay- 
ment of  the  money  advanced  to  liberate  him  from  an  arrest 
for  a  demand  for  which  he  could  not  legally  be  made  liable. 
Where  an  action  was  brought  to  recover  a  sum  of  money 

(b)  Crisp  V.  CfhurMlly  cited  in  (d)  Ikimer  v.  7Vm6^,  Stra.  168. 
Lloyd  V.  Joksmn^  1  Bos.  &  Pull.  See  Clarke  v.  CbM^r,  suprcy  p.  496. 
340 ;  see  Oirardy  y.  Ricfuxrdsony        («)  Bacon's  liax.  18. 

1  £q>.  13.  {g)  dark  v.  LesUey  6  Esp.  28. 

(c)  Hedgl^Y.HoUy^C.%iV,\iA.        (A)  1  &  2  Vict.  c.  110. 
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advanced  to  liberate  an  infant  firom  arrest  in  Scotland,  and  the 
defendant  pleaded  his  infancy,  it  was  held  to  be  necessary  for 
the  latter  to  shew  that  infancy  would  by  the  law  of  Scotland, 
where  the  original  contract  arose,  have  afforded  a  good  an- 
swer to  the  demand  upon  which  he  was  arrested  (t). 

If  all  the  articles  for  which  the  action  is  brought  were  of  where  nonmit 
such  a  nature  that  they  could  not  possibly  be  necessaries  for  ^ 
the  infant,,  the  judge  may  dbect  a  nonsuit;  and  in  the  case  of 
Maekerett  v.  Bachelor  (A),  the  court  appears  to  have  decided 
the  question  upon  demurrer:  but  according  to  the  modem 
practice  as  stated  by  Lord  EUenborough,  C.  J.,  (0  the  ques- 
tion of  necesgify  has  been  submitted  to  the  jury,  with  such  a 
direction  from  the  judge  upon  the  law  as  the  circumstances 
required,  and  therefore  if  any  part  of  the  articles  might  be 
strictly  necessaries,  the  question  ought  not  to  be  withdrawn 
firom  the  jury. 

It  would  seem  from  the  case  of  Hands  y.  Slaney  (m),  that,  Damages  for 
if  the  jury  give  damages  in  respect  of  a  part  of  the  charge  ^^^^  ^^' 
which  was  not  really  for  necessaries,  this  will  afford  ground  ^^^  ^^^  ^^^ 
for  a  new  triaL     In  the  case  just  mentioned,  the  judge  had 
left  to  the  jury  the  question  of  the  necessity  of  certain  cock- 
ades, and  the  jury  had  included  their  value  in  the  damages. 
But  Lord  Kenyon,  C.  J.,  said  on  an  application  for  a  new 
trials  that  the  cockades  could  not  be  considered  i»  necessaries 
for  the  defendant,  and  ought  not  to  have  been  included  in  the 
damages,  though  it  could  not  be  worth  the  defendant's  while 
to  be  at  the  expense  of  another  trial  to  aj^rtion  the  damages. 
The  rule  for  a  new  trial  was  discharged,  the  plaint^ s  counsel 
agreeing  to  strike  out  the  amount  of  the  cockades. 

But  in  the  recent  cjise  of  Peters  v.  Fleming  (n),  where  some 
articles  had  been  included  in  the  damages,  which  the  Court, 
on  cause  shewn  agunst  a  rule  for  a  nonsuit  or  new  trial, 

(f)  Jifak  v.  EobertSy  3  Esp.  163.  (/)  Maddox  y.  miler,  1  M.  & 

{i)  Supra,  p.  499.     Bee   also  S.  738. 

Rainsfi}rd    y.     Fenwick,    Carter^  (m)  8  T.  R.  578  ;  suproy  p.  600. 

216.  («)  6  M.  &  W.  42 ;  supra,  p.  600. 
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held  not  to  have  been  necessaries;  the  rule  was  discharged 
absolutelj,  and  the  amount  of  the  unnecessary  articles  was 
not  struck  out  of  the  damages,  as  in  the  case  of  Handt  ▼. 
Slaney*  Perhaps  it  may  be  inferred  from  the  following  ob- 
servation of  Mr.  Baron  Gumey,  that  the  defendant  did  not 
press  this  point,  but  relied  on  the  argument,  that  no  question 
ought  to  have  been  left  to  the  jury  at  alL  His  Lordship 
said:  ''In  this  case  the  jury  have  found  that  these  articles  were 
necessary :  as  to  two  of  them,  it  appears  to  us  the  jury  were 
right,  and  it  is  admitted  that  it  is  not  worth  while  to  discuss 
the  precise  amount  {o).^ 

''  The  question  of  necessaries,"  said  Tindal,  C.  J.,  in  a  late 
case  (/?), ''  is  a  question  of  fact  for  the  jury,  but  subject  to  the 
control  of  the  Court  as  to  tlie  manner  in* which  the  jury  ex- 
ercise their  discretion." 

In  the  case  just  dted,  an  action  was  brought  for  the  hire 
of  horses,  saddles,  and  harness ;  and  upon  a  plea  of  infimcy, 
and  replication  of  necessaries,  it  appeared  at  the  trial  that  the 
defendant  was  an  Oxford  under-graduate ;  and  the  plaintiff 
gave  no  evidence  that  the  articles  were  necessaries,  except 
tiiat  the  defendant  kept  a  horse  and  occasionally  hunted  witli 
his  father.  The  judge  told  the  jury  he  was  of  ojMnion  that 
the  plaintiff  was  not  entitied  to  recover  r  but  the  jury  returned 
a  verdict  for  the  full  amount  of  his  demand,  which  was  under 
£20.  The  Court  6i  Common  Pleas  held  tiiat  tiie  verdict 
was  perverse,  and  that  the  defendant  was  entitied  to  a  new 
trial  without  payment  of  costs. 

A  horse  it  seems  may  be  within  the  description  of  necessa- 
ries, in  various  cases ; — as,  if  the  infant  has  been  ordered  by  a 
medical  man  to  ride(;).  .    . 

Whether  failaiit       There  IS  a  dictum  of  Haughton,  J.,  in  an  old  case  (r),  that 


(o)  See  Brqythaw  v.  Eakm^  6 
Bing.  N.  C.  231. 

(p)  Harriaan  v.  Fane^  1  Sc.  N. 
S.  (C.  P.)  287  ;  S.  C.  1  Man.  & 
Gr.  650. 


(y)  Hart  V.  Protor,  K.  B.,  1 
Jurist,  623  ;  see  Clawes  ▼.  Brooie^ 
Stra.  1101.    ■ 

(r)  TirreiPs  Ceue,  2  RoUe's  Rep. 
271. 
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if  an  infant  has  houses,  though  it  be  necessary  to  keep  them  lUble  for  re- 

,.11.        P*"*  ®^  houie, 

m  repair,  yet  a  contract  for  this  purpose  does  not  bmd  him,  u  neoessariM ; 
for  he  is  bound  by  no  contract  but  such  as  concerns  his  per- 
son ;  and  the  same  doctrine  is  Isdd  down  in  an  anonymous  case 
inSalkeld(4 

A  copyhold  estate  {t)  devolved  on  the  defendant  when  he  —or  ancient 
was  an  infant  of  six  years  of  age ;  a  fine  was  assessed,  and  he  bold, 
was  admitted  to  the  estate  on  coming  of  age.  Assumpsit  was 
brought  for  this  fine ;  and  upon  the  case  reserved,  the  question 
was,  whether  assumpsit  would  lie  for  the  fine,  which  the  jury 
found  to  be  a  reasonable  one.  The  Court  held  clearly  that 
the  action  lay,  as  the  defendant  had  confirmed  the  transaction 
by  his  conduct  since  he  came  of  age ;  and  Yates,  J.,  observed, 
that  if  assumpsit  had  been  brought  agunst  the  infant  during 
his  minority,  it  would  have  lain ;  that  if  an  infant  be  bound 
for  necessaries,  i  fortiori  he  is  for  an  old  fine,  which  is  neces- 
sary to  enable  him  to  receive  the  rents  and  profits  of  his  estate, 
thereout  to  provide  necessaries  (u). 

If  a  man  lends  money  to  an  infant  to  be  liud  out  in  the  Action  doeanot 
purchase  of  necessaries,  he  cannot  maintain  an  action  at  law  lent  to  infant 
for  the  money  so  lent,  whether  it  has  in  fact  been  so  laid  out  i^^^nriea. 
or  not;  and  he  will  not  even  be  permitted  to  give  in  evidence 
that  the  money  lent  was  so  laid  out :  for  by  lending  money  to 
the  infant,  he  puts  it  in  his  power  to  misapply  it ;  and  as  it 

(#}  Anan.y  3  Salk.  106.  case  is  mentioned  by  the  name  of 

(t)  Evelyn  v.  Chichester^  Bull.  N.  ETetile  v.  EHct,  as  deciding  only  that 

P.  154 ;  3  Burr.  1717.  if  a  lease  for  years  be  made  to  an 

(f»)  He  cite<1  the  case  of  KirUm  ia&ni  rendering  rent,  and  the  rent 

V.  ElioUy  2  Bulstr.  60,  where  the  is  in  arrear,  and  then  the  infont 

plaintiff  recovered  against  an  in-  comes  to  his  full  age^  and  after- 

fiant  the  rent  upon  a  lease  made  wards  continues  the  occupation  of 

to  him ;  and  where  it  is  said,  '^  If  the   landy   this   will   make   him 

a  lease  be  made  of  an  acre  of  land  chargeable  for  the  arrears  of  rent 

to  an  infant,  rendering  a  hundred  incurred  during  his  infimcy.    For 

pounds  rent  by  the  year,  and  he  the  modem  method  of  raising  fines 

doth  occupy  and  enjoy  this,  he  shall  due  from  infimt  copyholders,  see  p. 

be  charged  with  the  rent."    But  827,  supra, 

in  1  Roll.  Ab.  731,  pi.  45,  the  same 

L  L 
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is  upon  the  lending  that  contracts  for  re-payment  must  arise, 

Secutt  where      the  infant's  applying  the  money  afterwards  for  necessaries 

under  eye  of      will  not,  by  matter  ex  post  facio,  entitle  the  plaintiff  to  an 

action  {x).    But  if  the  infant  has  so  laid  out  tho  money  under 

the  eye  of  the  lender,  and  merely  as  his  agent,  probably  the 

phdntiff  might  recover  the  amount,  by  declaring  as  for  money 

so  laid  out,  and  not  so  lent  (y). 

And  the  money       And  if  a  man  lends  money  to  an  infant  to  pay  a  debt  con- 
is  recoverable      ^,j/»  •  j.  x1--i»aj 

in  equity.  tracted  for  necessanes,  and  m  consequence  the  miant  does  pay 

for  necessaries,  the  infant  must  be  liable  in  equity,  for  the 
person  who  lent  the  money  ought  in  equity  to  stand  in  the 
place  of  the  person  who  furnished  the  necessaries.  Thus, 
where  an  infant  borrowed  money,  with  which  he  bought  ne- 
cessaries, and  on  attaining  full  age  made  his  will,  devising  his 
real  estate  to  trustees  for  the  payment  of  his  debts  with  in- 
terest; it  was  decreed  that  the  money  so  borrowed  was  with- 
in the  trust  (z). 

How  the  ques.        Where  infancy  is  pleaded  in  answer  to  a  demand,  the  rela- 
tion of  neces-  .111.1  .         01  -^i  •! 

suies  must  be     catiou  should  nuse  the  question  of  the  necessity  ot  the  arttdies 
ing.    '"  ^         to  the  infant,  or  of  their  necessity  to  something  necessary  for 

him,  as  all  the  circumstances  of  the  infant's  health  and  for- 
tune may  thus  be  considered.  Thus  in  assumpsit  for  a  fiuv 
rier's  bill  (a),  in  answer  to  the  plea  of  infimcy,  the  plaintiff 
replied  that  the  demand  was  for  looking  after  the  in&nt's 
horses,  and  that  the  work  was  necessary  for  the  horses.  On 
demurrer,  the  Court  held  that  the  replication  was  bad,  for  it 
should  only  have  been  a  general  replication,  that  it  was  neces- 
saries for  the  infant,  (or,  according  to  one  report  (&),  that  it  was 
for  his  horses,  kept  by  him  for  his  necessary  use):  and  though 
the  work  might  be  necessary  for  the  horses,  yet  nan  constat 
the  horses  were  necessary  for  the  inftnt 

(«)  Dtufif  V.  Bm^er,  1  Salk.     v.£l»f,5Mod.d68;  12  Mod.  107. 
279 ;  EarU  Y.Ptak,  Ibid.386;  10        («)  Ma^km  v.  PitfeOdy  1  P.  W. 


Mod.e7;  iVofiarty.JrMitfA,2EBp.     658 ;  see  JKirriffv.  Ze«,  Ibid.  483. 
472,  (n.)  (a)  Oowss  v.  BroOse,  Stnu  1101. 

{y)  See  10  Mod.  67 ;  and  EHIU        (6)  Andr.  277. 
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In  an  older  case,  where  (Utumpgit  was  brought  for  labour 
and  medicineB  in  curing  the  defendant,  the  defendant  pleaded 
inftncj ;  the  plaintiff  replied  that  it  was  for  necessaries  gene- 
rally;  and  upon  a  demurrer  to  this  replication  it  was  objected, 
that  the  plaintiff  had  not  assigned  in  certun,  how  or  in  what 
manner  the  medicines  were  necessary;  but  it  was  adjudged 
that  the  replication  in  this  general  form  was  good  (e). 

If  infancy  is  pleaded  in  answer  to  an  action  of  assumpsit, 
the  plaintiff  must  aver  that  the  articles  were  necessaries  for 
the  in&nt's  use ;  and  if  he  does  not  make  such  averment, 
but  demurs  to  the  plea,  it  shall  not  be  intended  that  the  de- 
mand is  for  necessaries,  and  tiiere  shaU  be  judgment  for  the 
defendant  {d). 

Even  where  the  plaintiff  has  succeeded  in  shewin£c  that  the  inhnt  maj 

,  ,       .  shew  that  he 

supplies,  in  respect  of  which  the  action  is  brought,  were  suit-  had  necenariea 

able  in  themselves  to  the  age  and  station  of  the  defendant ; 

the  latter  may  shew  that  he  was  supplied,  no  matter  from 

what  quarter,  with  necessaries  suitable  to  his  situation ;  and 

in  such  a  case,  a  tradesman  cannot  recover  for  any  further 

supply. 

It  has  been  laid  down  (e\  that,  if  an  infant  lives  with  his  ^^^l^t  ctremn. 

\  .  ,  ttanceiwUl 

parent,  who  provides  such  apparel  as  seems  to  the  parent  to  proTe  this. 
be  proper,  so  that  the  child  is  not  left  destitute  of  clothes  or 
other  real  necessaries  of  life,  the  child  cannot  bind  himself  to 
a  stranger  for  what  might  otherwise  be  aUowed  as  necessaries; 
for  no  man  shall  take  upon  him  to  dictate  to  a  parent  what 
clothing  the  child  shall  wear,  at  what  time  it  shall  be  pur- 
chased, or  of  whom. 

An  infimt,  a  glover^s  apprentice  (y),  lived  in  the  house  of 
his  stepfather,  who  provided  clothes  fer  him  suitable  to  his 
situation.     The  infant  was  supplied  with  other  clothes,  in  ad- 

(c)  HufffftMY.  FFtMrnan,  Carth.  (0)  BaMndffe  v.  Pickering,  2 
110.  W.  Bla.  1325. 

(d)  Ive  ▼.  Chester,  Cro.  Jac.        (^)  Choi  v.  Deat&n,  3  C.  &  P. 

660 ;  Com.  Dig.  Pleader,  (2  W.     114. 

22). 

L  L  2 
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Tradesmen 
should  mske 
inquiry. 


Where  in<|nir7 
may  be  du- 
pensed  with. 


ditioiiy  by  a  tailor.  Best,  C.  J.,  held,  that  the  tailor  ought  to 
have  made  inquiries  of  the  step-father;  and  that,  as  there 
were  proper  clothes  provided  by  the  latter,  the  others  could 
not  be  necessary. 

Where  an  infant  (A\  not  living  with  his  fatiber,  but  pro- 
vided by  the  latter  with  all  things  necessary  for  his  support, 
received  clothes  on  credit  from  A.  B.,  a  tailor;  and  also,  without 
the  knowledge  of  A.  B.,  contracted  debts  with  other  tailors 
during  the  same  period,  which  the  father  paid  to  a  consider- 
able amount :  Lord  Kenyon,  C.  J.,  held,  in  an  action  brought 
by  A.  B.,  that  the  tradesman  is  boimd  to  inquire  what  deal- 
ings the  infant  has  with  othero;  and  if  the  infant  has  contracted 
other  debts  at  the  same  time,  for  the  same  sort  of  articles  for 
which  the  action  is  brought,  this  is  good  evidence  to  rebut 
the  presumption  of  necessaries. 

In  a  similar  case  (t),  where  clothes  were  fomished  by  a  tai- 
lor to  an  infant  of  seventeen,  on  his  own  credit,  and  it  was 
proved  that  he  had  been  properly  supplied  with  clothes  by 
another  tulor  on  his  father's  credit ;  Lord  Tenterden,  C.  J., 
held,  that  the  clothes  supplied  to  the  infant  on  his  own  credit 
were  not  necessaries ;  and  he  observed,  that,  if  a  tradesman 
trusts  an  infant,  he  .does  it  at  his  peril,  and  he  cannot  recover, 
if  it  turn  out  that  the  party  has  been  properly  supplied  by  his 
fiiends. 

But  although  it  is  prudent  in  a  tradesman  to  make  inquiry 
into  the  circumstances  of  the  infant,  the  inquiry  is  not  essen- 
tial to  his  right  to  recover  (A).  And  inquiry  may  (so  far  as 
regards  the  case  which  the  creditor  is  to  make  out  at  the 
trial)  be  rendered  unnecessary  by  the  open  sanction  of  a  pa- 
rent; as,  where  a  mother  sat  in  her  carriage,  while  her  daugh- 
ter purchased  expensive  goods  at  a  shop^  and  some  of  the 
goods  were  taken  away  in  the  carriage,  others  delivered  at  the 


(A)  Ford  y.  IMsrgia,  1  Esp. 
21 ;  Peake,  N.  P.  C.  229. 
(t)  Skny  T.  Pery,  4  C.  &  P.  526. 


(A)  Brtiyskaw  v.  Eatom^  6 
N.  C.  231. 
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hotel  where  the  mother  and  daughter  were  residing;  so  that 
the  jury  might  fairly  infer  that  the  whole  had  come  under  the 
mother's  inspection  (/)• 

In  a  modem  case(m)^  governed  by  the  principle  of  Ford  y.  Itlsenoiigh 
FothergUly  it  was  ruled,  that  the  defendant  might  go  into  evi-  shew  lie  had 


dence  to  shew,  that  he  had  all  the  clothes  which  were  suitable  tUhmd^^ 
to  his  estate  and  degree  from  other  tailors  than  the  plaintiff;  ^^  ^  ^J^ 
and  that^  if  he,  in  fact,  had  such  clothes  from  them,  it  made 
no  difference  that  he  had  not  paid  for  them,  or  even  that  he 
had  successfully  defended  an  action  brought  by  one  of  them 
to  recover  the  price  of  the  goods  supplied  by  him. 

Thus  it  appears,  strangely  enough,  that  an  infant  may  resist  Conaeqaenoetof 

thty  doctrine* 

many  demands  more  easily  than  one;  and  that  if  he  has  credit 
with  a  sufficient  number  of  tradesmen,  he  need  not  pay  any 
of  them. 

Where  an  infant  had  an  allowance  of  dS500  a  year,  besides  Infimt  may 
his  pay  as  a  captain  in  the  guards  (n).  Sir  L.  Shadwell,  V.  C,  for  ready 
expressed  an  opinion,  that  a  tradesman  would  not  be  at  liberty  ^J2dit['t^|]^ 
to  furnish  him  with  necessaries  on  credit,  when  he  might  have  JSowmo!^*  "* 
known,  if  he  had  made  inquiry,  that  the  infant  was  supplied 
with  an  income  for  his  own  support  And  on  the  trial  of  an  issue 
directed  by  Lord  Lyndhurst,  C,  (in  the  same  case  (o) ),  Lord 
Abinger,  C.  B.,  in  summing  up,  directed  the  jury  to  the  same 
effect.    But  the  Court  of  Exchequer  granted  a  new  trial,  with 
the  full  assent  of  Lord  Abinger;  who  laid  it  down,  in  giving 
judgment,  that  a  minor  is,  by  law,  capable  of  entering,  not 
merely  into  a  contract  for  necessaries  for  ready  money,  but 
into  any  reasonable  contract  for  necessaries,  though  he  may 
have  an  income  of  his  own. 

An  infant  may  bind  himself,  in  the  words  of  Lord  Coke.  ^^^  kindaof 

inatrnction  are 

**  for  his  good  teaching  and  instruction,  whereby  he  may  profit  neoesaanea, 

futrjff 

(/)  DaUon  v.  Qiby  6  Bing.  N.  C.  Robinson,  468. 

199.  (fs)  Martara  y.Hatt^  6  Sim.  406. 

(m)  Bwrghari  v.  Angergtein^  6  (o)  Burghari  v.  HaUj  4  M.  & 

C.  &  P.  690 ;  S.  C.  1  Moody  &  W.  727. 
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himself  afterwards ;  ^  and  this  comprehends  that  general  edu- 
cation which  is  required  by  his  situation  in  life  (p) ;  but  spe- 
cial instruction^  with  a  yiew  to  the  exercise  of  a  particular 
calling,  has,  in  one  case,  been  excluded  from  the  operation  of 
the  rule. 

Where  a  brother  advanced  £M,  as  a  premium  for  taking 
his  sister  as  an  apprentice  to  learn  millinery.  Lord  Kenyon 
dedared  himself  of  opinion,  that  this  sum  of  money  could  not 
be  considered  as  necessaries,  and  therefore,  that  the  payment 
could  not  be  enforced  in  a  court  of  law  (g). 


SECTION  n. 

LiaMlity  of  Father  or  Guardian  far  Articles  furnished  to 

Infant. 
Implied  con-  It  was  laid  down  in  an  old  case  (r),  that,  if  an  infant  comee 

^f^^^!^  to  a  stranger  and  boards  with  him,  there  is  a  contract  in  hw 
my  ^  am^.  ^P^^  ^^  ^6  should  pay  for  his  board  as  much  as  it  is 
°1S*  todoK?    ^^rth;  but  if  another  undertakes  to  pay  for  his  boarding, 

this  express  agreement  takes  away  the  implied  contract. 
Parents  nsually        It  is  usual  for  parents,  in  discharge  of  their  moral  obliga- 

procure  necei*        « 

saries  for  child-  tions,  to  procure  neccssaries  on  their  own  credit  for  their 
credit  children ;  but  whether,  by  the  common  law,  a  parent  is  bound 

As  to  Uabilitj,    to  maintain  his  deserted  legitimate  child,  has  lately  been 

at  common  law,    .,,  i.-ii  .         •!         i-ri-r% 

of  parent  for  treated  as  an  undecided  question  (though  Lord  Denman, 
deserted  child,  ^^  J->  stated  his  opinion  in  the  aflBrmative,  at  Nisi  Prius)  in 
^*^^  a  case  which  turned  upon  a  di£ferent  point,  a  stranger  having 

undertaken  to  maintain  the  child  («)•     In  the  azgument  in 

(p)  Manly  v.  Soatt,  1  Sid.  112 ;  (r)  Ihmeombe  v.  7\irMdffe,  9 

Pickering  v.   Qmnmg^   Sir   W.  Yin.  392. 

Jones,  182 ;  S.  C.  Palmer,  628.  («)  UmuUm  t.  Newoomem^  6  Ney. 

(?)    SmUh  y.  OUnon,   Peake^s  &M.464. 
Additional  Caaesy  62. 
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this  cascj  counsel  cited  an  opinion  of  Lord  Eldon,  C.  J.,  at 
Nisi  PriuSy  which  has  been  reported  in  the  following 
words: — 

**  I  do  not  lay  it  down  as  the  law,  that,  where  the  children 
live  awaj  from  the  father,  he  is  liable,  because  the  things  fur- 
nished are  necessaries.  As  a  father,  he  has  a  right  to  the 
custody  of  his  children,  and  may  obtain  possession  of  their 
persons  by  Habeas  Corpus ;  but  when  he  does  not  assert  that 
right,  and  suifers  them  to  remidn  with  their  mother,  I  think 
he  thereby  constitutes  her  as  his  agent,  and  authorizes  her  to 
contract  those  debts  for  clothing  and  other  necessaries  {fy* 

These  words,  taken  literaUy,  seem  rather  too  comprehen-  iSSnn^ie,  that  the 

parent  does  not 

sive ;  and  it  is  conceived,  that  authority  fiom  the  &ther  can-  bMome  liable 
not  be  implied  solely  from  the  fact,  that  he  allows  his  children  ^dren^remain 
to  remain  with  another  person.  Thus,  where  a  wife,  in  the  ^^  "»">«'• 
absence  of^  and  unknown  to  her  husband,  contracted  for  the 
board  of  his  daughter,  aged  seventeen,  who,  after  some  time,  was 
removed  by  her  to  another  situation ;  and,  in  an  action  by  the 
person  with  whom  she  was  last  placed,  the  husband  was  proved 
to  have  paid  for  the  first  board,  although  he  expressed  some 
disapprobation  of  it: — ^it  was  held,  that  the  husband  had 
thereby  so  far  acknowledged  the  discretionary  power  of  ihe 
wife  to  contract  for  this  purpose,  as  to  make  him  liable  to  the 
plaintiff  upon  the  second  contract  (v).  And  if  children  be 
left  by  their  father  under  the  protection  of  a  servant,  the  lat- 
ter has,  by  implication,  authority  to  provide  medical  assistance 
on  the  father^s  credit,  if  the  children  meet  with  an  accident, 
though  it  occurred  from  the  carelessness  of  the  servant  (x). 

An  account  has  been  given  above  (y)  of  the  statutory  pro-  Statatory  lia- 
visions  on  this  subject ;   and  the  opinion  of  Blackstone  has  rent. 

(t)  Rawlins  v.  Vand^ke^  3  Esp.  Srd  ed. 

N.  P.  C.  250.  {x)  Ooopor  v.  Phillips^  4  C.  & 

(u)  Forsyth  v.  MiIne,K.  B.  1808 ;  P.  681. 

Paley  on  Principal  and  Agent,  120,  (jf)  Chap.  21,  pp.  210,  212. 
n.  (z) ;  Chltty  on  Coniracta,  148, 
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The  cases  have 
tamed  on  con- 
tract of  father : 


He  11  liable  on 
his  contract, 

express  or  im- 
plied, original 
or  by  adoption* 


GiTingan 
allowance  ne- 
gatiTes  impli- 
cation of  con- 
tract. 

Where  con- 
tract will  be 
implied. 


been  stated,  that  the  father  is  only  obliged  to  find  his  infant 
children  with  necessaries :  the  penalty,  on  refusal,  being  no 
more  than  twenty  shillings  a  month.  It  is  sufficient  here  to 
add,  that  the  disputed  cases  have  generally  arisen  on  the  ques- 
tion, how  far  the  father  has  pledged  his  credit  for  his  child. 

There  can  be  no  doubts  that,  if  a  father  orders  any  suj^lies 
for  his  infant  chUd,  or  does  any  act  from  which  it  may  rear 
sonably  be  inferred  that  he  has  authorized  the  child  to  con- 
tract a  debt,  or  has  adopted  the  contract  afterwards,  he  will 
be  liable  in  respect  of  such  a  debt.  The  difficulty  of  imply- 
ing such  a  liability  on  the  father's  part  will  be  much  increased, 
if  the  child  is  properly  supplied  with  necessaries  by  him ;  or 
has,  either  from  him,  or  from  some  other  quarter,  a  fixed  in- 
come for  his  support 

Where  a  father  residing  in  the  country  placed  his  son  with 
a  tradesman  in  London,  and  made  him  an  allowance  (z) ;  an 
action  having  been  brought  against  the  father  for  clothes  fur- 
nished to  the  son :  Lord  Kenyon,  C.  J.  observed,  that  the 
son  was  himself  primd  facie  liable  for  the  goods,  as  being  ne- 
cessaries ;  that  a  father  may  be  liable  for  necessaries  furnished 
to  his  son  on  his  credit;  but  when  he  gives  his  son  an  allow- 
ance, that  is  in  lieu  of  all  charges. 

Clothes  were  furnished  (a)  to  a  cadet  at  Woolwich,  aged 
fifteen,  whose  father  lived  at  Uxbridge.  It  was  laid  down  by 
Burrough,  J.,  that  an  action  can  only  be  maintained  against  a 
person  for  clothes  supplied  to  his  son,  either  when  he  has  or^ 
dered  such  clothes,  and  contracted  to  pay  for  them,  or  when 
they  have  been  at  first  furnished  without  his  knowledge,  and 
he  has  adopted  the  contract  afterwards ;  that  such  adoption 
may  be  inferred  firom  his  seeing  his  son  wearing  the  clothes, 
and  not  returning  them,  or  making  some  objection  at,  or  soon 
after  the  time  when  he  knows  of  their  being  supplied. 

It  appears,  however,  from  the  following  case,  that  the  cir- 


(«)  Ciraiite V. 6»//, 2 £sp.  471.  (a)  Ituek  ▼.  Ihllemaeke^l  C.&P.6. 
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'cumstance  pf  the  father  having  seen  the  son  wearing  the 
clothes  is  not  a  conclusive  proof  of  the  adoption  of  the  contract 
by  the  former  (ft). 

A  person  aged  nineteen,  who  had  a  salary  of  £90  {c), 
ordered  dothes,  without  his  father's  authority,  from  a  tailor 
who  lived  in  the  neighbourhood;  and  the  father  saw  him 
wearing  the  clothes.  The  tailor's  bill  was  in  the  first  instance 
sent  in  to  the  son ;  but,  eventually,  an  action  was  brought 
against  the  father  for  the  amount.  Gximey,  B.,  held,  that 
the  plaintiff  ought  to  have  made  inquiries  of  the  defendant 
before  he  furnished  the  clothes,  and  that  the  latter  was  not 
liable. 

In  another  case  (df),  a  father  placed  his  son  at  a  military 
collie,  and  paid  his  expenses  there ;  the  son  obtained  a  com- 
mission in  the  army,  and  ordered  r^imentals  in  London,  (the 
father  living  in  Devonshire).  An  action  was  brought  against 
the  father  for  the  value  of  the  regimentals.  L.  C.  J.  Abbott 
said,  that,  if  it  had  appeared  in  evidence  that  the  defendant 
had  supplied  his  son  with  money  for  this  purpose,  or  that  he 
had  ordered  these  articles  to  be  furnished  elsewhere,  the  cir- 
cumstances might  have  rebutted  the  presumption  of  any  autho- 
rity from  the  defendant  to  order  them  from  the  plaintiff. 
Nothing,  however,  of  this  nature  had  been  proved,  and  since 
the  articles  themselves  were  necessary  for  the  son,  and  suita- 
ble to  that  situation  in  which  the  defendant  had  placed  him, 
it  was  for  the  jury  to  say  whether  they  were  not  satisfied  that 
an  authority  had  been  given  by  the  defendant  The  verdict 
was  for  the  plaintiff. 

In  the  case  of  Niehole  v.  Allen  (e),  an  action  was  brought  Liability  for 
against  a  man  for  the  board  and  lodging  of  his  illegitimate  ^hl^f™*^ 
daughter,  between  the  years  1823  and  1825.     She  had  been 

{h)    See  also  Law  ▼.   WUHn^  {d)  Baker  v.  Keen^  2  Stark.  N. 

tn/Vo,  p.  514.  P.  C.  601. 

(0  Rolfe  v.  Ahbott^  6  Gar.  &  P.  (e)  3  C.  &  P.  36 ;  see  FwrUHo 

286.  V.  CroiMety  7  D.  &  R.  612. 
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boarded  by  the  plaintiff  since  181 1»  with  the  knowledge  of 
the  defendant^  who  acknowledged  her,  and  had  once  allowed 
£12  a  year  for  her  support. 

Lord  Tenterden,  C.  J.,  said,  '^  There  is  not  only  a  moral, 
but  a  legal  obligation  on  the  defendant  to  maintain  his  child ; 
he  knows  where  she  is,  and  he  expresses  no  dissent,  and  does 
not  take  her  away.  There  is  a  l^al  obligation  made  out,  if 
it  is  shewn  that  she  is  maintained  in  the  pliuntiff's  house,  and 
that  he  knows  it ;  and  then  it  lies  on  the  defendant  to  shew 
that  she  is  there  against  his  consent,  or  that  he  has  refused  to 
maintiun  her  any  longer  at  his  expense."  On  this  case.  Lord 
Abinger,  C.  B.,  observed,  in  Mortimare  v.  Wright  (y),  that  it 
was  only  a  Nisi  Prius  decidon,  and  that  he  could  not  assent 
to  any  such  doctrine  (A). 
What  consti  In  the  casc  ot  Law  t.  WUkm  (t),  a  boy  was  sent  to  sdiool 

of  contra^.  ^'^    much  in  want  of  clothes;  his  father  had  not  authorized  any 

one  to  supply  him,  but  clothes  were  furnished  to  him  without 
authority  by  a  tailor.  When  he  went  home  for  the  holidays, 
he  took  the  clothes  with  him.  He  returned  to  school  with 
them ;  and  it  might  be  inferred  from  the  evidence,  that  the 
fiither  had  seen  them,  though  tiiere  was  no  direct  proof  of 
the  fact.  An  action  was  brought  against  the  &ther;  and 
Parke,  B.,  directed  a  nonsuit.  The  Court  of  Queen's  Benchy 
however,  granted  a  new  trial,  on  the  ground  that  it  ought  to 
have  gone  to  the  jury  to  say  whether  there  was  an  implied 
authority  from  the  father,  that  the  clothes  should  be  fur- 
nished. Lord  Denman,  C.  J.,  observed,  that  a  father  is  pro- 
perly liable  for  any  necessary  provision  for  his  in&nt  son, 
that  there  was  no  evidence  that  he  had  supplied,  or  authorized 
a  supply  of  clothes  from  any  other  quarter ;  that  if  he  had 
wished  to  relieve  himself  from  liability,  he  might  have  proved 
that  he  took  such  steps  to  provide  for  his  son  as  rendered 


{g)  6  C.  &  P.  4XL  (t)  6  Ad.  &  £1.  718;  1  N.  &F. 

{k)  See  chap.  21,  mpru.  607. 
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supply  unneoessary.  This  dedsuni  was  subjected  to  grave 
criticism  in  the  case  of  Mcrtimore  ▼.  Wright^  mentioaed 
below. 

In  another  case  {k\  it  was  ruled,  that  a  schoolmaster  has  Schooimuter 

.a  m^ift  not  order 

no  authority  to  cause  his  pupil  to  be  supplied  with  wearing  dothesfor 
aj^mrel  without  the  sanction*  expressed  or  imjdied>  of  the  ao^ority. 
parent  or  guardian,  though  the  scholar  may  really  want  the 
supply. 

In  the  case  of  Blackburn  y.Maekey(J),  necessary  supplies  i¥hat  unounts 

to  ftdmusion  of 

of  clothes  were  fiimished  by  a  tailor  to  an  in&nt,  who  was  an  father's  Ua- 
attomey^s  clerk  in  London,  reoeiving  a  guinea  a  week  as  ^' 
wages.  His  &ther  lived  in  the  country,  and  gave  him  no 
allowance  or  supply  of  any  kind.  The  tiulor  sent  in  two  l»lls 
to  the  father,  who  wrote  to  him  in  reply,  that  he  did  not  pay 
bills  for  his  son,  but  concluded  with  the  words,  **  however,  I 
have  no  great  objection  to  paying  your  first  bill,  if  you  will 
send  a  firiend  with  a  receipt,  for  I  do  not  send  money  by 
letter."  L.  C.  J.  Abbot  left  it  to  the  jury  to  say  whether  the 
&ther  made  the  ofier  of  payment  as  a  fiivour,  or  whether  he 
meant  by  it  to  admit  an  original  liability  for  the  first  bill; 
and  on  this  point  the  jury  found  for  the  plaintifil 

In  Mortimare  v.  fVrighi  (m),  an  action  was  brought  against  a 
man  whose  son  had  boarded  and  lodged  with  the  plaintaff  for 
some  time,  during  part  of  which  he  had  earned  wages,  and 
had  paid  for  his  board  and  lodging ;  he  afterwards  fell  ill,and 
was  unable  to  pay  for  the  necessaries  with  which  the  plaintiff 
continued  to  supply  him.  She  applied  to  his  fitther  for  money, 
and  the  latter  wrote  in  reply,  that  he  could  not  advance  any 
at  that  time,  but  his  son  would  come  into  possession  of  money 
in  the  following  month,  when  he  would  be  twenty-one» 
and  would  then  be  able  himself  to  pay  what  he  owed  her. 
Eolfe,  B.,  out  of  deference  to  the  authority  of  BlaMnam  ▼• 
Machejff  declined  to  nonsuit  the  plaintiff,  and  the  jury  gave 

{h)  Clements  v.  WUliam,  8  C.  &        (/)  1  C.  &  P.  1. 
P.  68.  (m)  6  Mee.  &  W.  462. 
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a  verdict  in  her  favour ;  but  the  Court  of  Exchequer  afl^^ 

wards  gave  leave  to  enter  a  nonsuit.     Lord  Abinger,  C.  B., 

Latest  state.       observed,  in  pronoundng  the  judgment  of  the  Court :  **  In 

ment  of  the  •  n  i  /»i  i«  i- 

Uw.  point  of  law,  a  father,  who  gives  no  authority,  and  enters 

into  no  contract,  is  no  more  liable  for  goods  supplied  to  his 
son,  than  a  brother,  or  an  unde,  or  a  mere  stranger  would  be. 
Law  V.  Wilkin^  as  it  stands,  appears  to  sanction  the  idea,  that 
a  father,  as  regards  his  liability  for  i.^ebts  incurred  by  his  son, 
is  in  a  different  situation  from  any  other  relative,  which  is  a 
doctrine  I  must  altogether  dissent  from.  If  a  father  does  any 
specific  act  from  which  it  may  reasonably  be  inferred  that  he 
has  authorized  his  son  to  contract  a  debt,  he  may  be  liable  in 
respect  of  the  debt  so  contracted ;  but  the  mere  moral  obliga- 
tion on  the  father  to  maintain  his  child  affords  no  inference  of 
a  legal  promise  to  pay  his  debts,  and  we  ought  not  to  put  upon 
his  acts  an  interpretation  which  abstractedly,  and  witnout 
reference  to  that  moral  obligation,  they  will  not  reasonably 
warrant.  In  order  to  bind  a  father  in  point  of  law  for  a  debt 
incurred  by  his  son,  you  must  prove  that  he  has  contracted  to 
be  bound,  just  in  the  same  maimer  as  you  would  prove  such  a 
contract  against  any  other  person." 

On  the  same  occasion,  Parke,  B.,  expressed  his  dissent  from 
the  decision  of  the  Court  of  Queen's  Bench,  in  Law  v.  fFiO^ 
and  concurred  with  Rolfe,  B.,  in  observing  that  Blackburn  v. 
Machey  might  possibly  be  supported,  though  they  doubted 
much,  whether,  even  in  that  case,  there  was  any  evidence  fi>r 
the  jury. 

How  hr  &ther       T^^  question,  how  far  a  father  has  a  right  to  the  earnings 

eamfaiin  of^     of  his  child,  seems  closely  connected  with  the  subjects  which 

«">^'  J«*ry  r     have  just  been  treated  of. 

Blackstone  states  that  ^*  a  father  may  have  the  benefit  of  his 
children's  labour  while  they  live  with  him,  and  are  maintained 
by  him;  but  this  is  no  more  than  he  is  entitled  to  from  his 
apprentices  or  servants  (n).'' 

(ft)  1  Bl.  Comm.  463. 
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A  daughter  petitioned  (o)  to  be  let  in  as  a  creditor  on  the 
estate  of  her  father^  become  bankrupt,  for  the  money  he  received 
firom  the  managers  of  the  theatres  on  her  account,  offering  an 
allowance  thereout  for  living  with,  and  being  muntained  by 
him  during  the  time  of  her  acting  on  the  stage.  It  was  urged 
that  the  Court  is  so  far  from  giving  the  father  all  the  earnings 
of  a  child,  as  not  to  suffer  a  father  to  be  eased  of  the  mainte- 
nance of  a  child  who  has  a  fortune,  but  will  let  the  whole 
interest  accumulate,  and  the  father  maintain  the  child,  imless 
unable  to  do  so. 

Lord  Chancellor  Hardwicke  said,  '*  I  am  under  some  diffi- 
culty for  the  sake  of  the  precedent ;  for  it  is  true,  that  the 
question  is  the  same  now  as  it  would  have  been  between  the 
daughter  and  the  father,  if  he  had  not  been  a  bankrupt,  and 
could  answer  to  an  action  for  himself,  whether  afler  all  this 
transaction,  the  daughter  could  in  an  action  have  recovered 
against  the  father  all  this  money,  as  money  had  and  received 
to  her  use.  It  may  be  dangerous  in  London  to  lay  it  down 
as  a  general  rule,  that  if  a  father  having  several  children,  who 
earn  money,  which  he  receives,  becomes  bankrupt,  every 
child  can  come  and  claim  his  debt  for  that  money  had  and 
received  while  they  lived  together  and  were  part  of  his  family ; 
that  might  have  a  very  dangerous  consequence.  A  father 
frequently  sends  out  his  son  to  work  as  journeyman,  and  his 
earnings  are  taken  to  be  the  father's.  Here  the  father,  mother, 
and  daughter  were  all  actors,  and  lived  together ;  the  father 
received  the  whole.  It  is  extraordinary  to  say,  that  afler  a 
length  of  time,  this  shall  be  all  called  back,  because  of  an  act 
of  bankruptcy.  I  will  refer  it,  therefore,  to  the  conmiissioners 
to  inquire  how  much  the  father  received  to  the  child's  use, 
unless  as  to  so  much  as  was  a  covenant  with  the  daughter 
herself." 

It  is  evident  that  the  daughter's  chum  was  felt  to  be,  to  a 

(o)  Ex  parte  MaMm,  2  Ves.  675. 
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certain  extent,  well-founded  {p) ;  for,  in  order  to  avoid  the 
expense  of  an  account,  it  was  agreed,  that  she  should  be  ad- 
mitted as  a  creditor  for  a  particular  sum;  but  no  allowance 
to  be  made  for  muntenance. 


(p)  See  p.  249,  mpra.  It  seems 
that  the  infiuicy  of  a  female  who 
has  been  seduced,  does  not  afiect 
the  right  of  a  father  or  other  re- 


lative to  maintain  an  action  of 
damages  for  the  seduction.  See 
Selw.  N.  P.  1103, 10th  ed.,  and  the 
cases  there  collected. 
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CONTRACTS   OP   INFANTS  ON   MARRIAGE  (a). 


SECTION  L 

Where  Infanti  Property  is  not  bound* 

1  HE  general  incapacity  of  infants  to  contract  has  been 
already  stated  But  as  they  have  always  been  allowed  to 
enter  at  an  early  age  into  the  marriage  contract,  the  most 
important  of  all,  their  capacity  to  form  those  subsidiary  agree- 
ments as  to  property,  which  usually  accompany  marriage,  has 
iumished  a  subject  for  protracted  discussion. 

It  appears,  indeed,  that  the  true  principles  of  the  law  of 
infancy,  as  applicable  to  these  contracts,  were  familiar  to  Lord 
Chancellor  Nottingham,  who  held,  in  a  case  which  came  Real  estate  of 
before  him  for  decision  (&),  that  an  infant  could  not  contract  i^^.^  ^ 
for  her  real,  though  she  might  for  her  personal  estate;  and 
that  articles  to  settle  the  former  were  void,  though  her  mo- 
ther and  all  her  friends  were  privy,  and  consented  to  her 
agreement. 

But  it  afterwards  became  a  question,  whether  the  real  es- 
tate of  an  infant  could  be  settled  on  marriage. 

In  the  case  of  Cannel  v.  Buckle  (c).  Lord  Macclesfield  put 
the  following  case,  by  way  of  illustration: — Suppose  a  feme  History  of  the 
infant  seised  in  fee,  on  a  marriage  with  consent  of  her  guard- 

(a)  See  chap.  20,  iupra,  from  Lord  Nottingham's  MSS. 

(b)  Salibmy  v. BagcU,  SSwanst        (c)  2  P.  W.  242. 
008.     Printed  by  Mr.  Swanston 
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ians,  should  covenant  in  consideration  of  a  settlement  to  con- 
vey her  inheritance  to  her  husband ;  if  this  were  done  in  con- 
sideration of  a  competent  settlement,  equity  would  execute 
the  agreement,  though  no  action  would  lie  at  law  to  recover 
damages. 

Lord  Hardwicke  has  observed  {d),  that  '^  this  is  going  a 
great  way,  as  it  related  to  the  inheritance  of  the  wife ;  but 
yet  there  are  cases  where  the  Court  will  do  it ;  as,  if  the  lands 
of  the  wife  were  no  more  than  adequate  consideration  for  the 
settlement  that  the  husband  makes,  and,  after  the  marriage, 
the  wife  should  die  and  leave  issue  who  would  be  entitled  to 
portions  provided  for  them  by  the  settlement ;  it  would,  in 
that  case,  be  very  reasonable  to  affirm  that  settlement.^ 

Notwithstanding  these  dicta,  it  is  now  established  («)  (in 
accordance  with  the  opinion  of  Lord  Nottingham),  that  the 
real  estate  of  a  female  infant  is  not  bound,  so  fir  as  she  is 
concerned,  by  a  settlement  on  her  marriage ;  because  the  ge- 
neral incapacity  of  infancy  invalidntes  her  oontoact;  and  the 
contract  of  the  husband  cannot  extend  beyond  the  limited  in- 
terest which  he  acquires  by  marriage. 
Law  settled,  Li  the  case  of  Dumford  v.  Lane  [<g\  an  infant  had  entered 

into  articles,  previous  to  her  marriage,  for  the  settlement  of 
her  real  estate.  The  husband  and  wife  mortgaged  the  estate 
to  persons  who  had  notice  of  the  articles.  A  bill  was  filed 
for  specific  performance,  and  Lord  Thnrlow  expressed  himself 
as  follows : — ^^  To  decree  a  specific  performance  of  the  arti- 
cles, the  Court  must  carry  the  principle  to  this  length:  that 
a  wife,  wialcing  a  wise  settlement  in  her  infancy,  on  the  mar- 
liage,  without  any  estate  settled  on  the  other  side,  is  bound 
by  the  agreement;  and  that,  even  if  the  husband  had  died, 
she  must  have  continued  to  be  bound.    I  cannot  think  an  in- 

(J)  Harw9  v.  AM^^  3  Atk.  Mo^y.Hitok^wipra^^.  406;  1  Bro. 

615.  C.  C.  Ill,  (n.) ;  P^armm  v.  P€ 

(e)  See  2  R.  &  My.  376.  mm,  1  Bro.  C.  C.  Ill,  (n.) 
ijg)  1  Bro.  C.  C.  106 ;  see  also 
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ftnt,  only  covenftnting  as  to  her  estate,  can  be  bound.  If  she 
is  so  at  all,  it  must  be  in  reference  to  ber  marriage.  Nobody 
has  yet  said,  lhat»  merely  by  its  being  upon  marriage,  she  is 
bound;  but  it  is  said,  that,  upon  a  competent  settlement,  she 
would  be  bound.  I  think  the  Court  should  not  go  on  into 
the  competence  of  the  settlement.  I  must  lay  down,  that 
every  settlement  shall  be  oonadereid  as  good,  till  shewn  to  be 
fiaudulent.  The  cases  have  not  gone  so  fiur,  nor  does  my 
ojnnion.  If  she  had  a  settlement  from  her  husband,  and,  after 
his  death,  she  had  taken  possession  of  it,  I  think  she  would  be 
bound  by  the  equity  arising  from  her  o?m  act.  I  say  thb  in 
deference  to  Cannel  v.  Buchk,  and  Harvey  t.  Ashley.  I  think 
she  is  not  bound,  unless  she  has  availed  herself  of  the  settle- 
ment of  the  husband.  In  this  opinion,  I  cannot  say  the  whole 
property  is  bound,  or  decree  the  articles  to  be  specifically 
perfonned." 

The  result  was,  that  Lord  Thurlow  held  the  husband 
bound  by  his  owu  covenant;  leaving  the  question  open,  how 
fiur  it  bound  the  wife.  He  ordered  the  mortgages  to  be  as* 
signed  to  the  trustee  of  the  settlement ;  but  the  profits  of  the 
estate  during  the  life  of  husband  and  wife  to  be  appUed  to 
the  payment  of  the  mortgages,  without  prejudice  to  the  re- 
medies, either  of  the  mortgagees,  or  of  the  wife  (if  she  sur- 
vived her  husband),  against  the  husband  or  his  estate.  A 
receiver  was  appointed,  and  it  was  declared,  that,  after  the 
death  of  husband  and  wife,  the  trustee  was  to  hold  the  estate, 
subject  to  the  trusts  in  the  settlement. 

Lord  Thurlow  afterwards  decided  the  point  expressly. 
Previous  to  the  marriage  of  an  infant(A),  articles  (to  which 
she  and  her  guardian  were  parties)  were  entered  into  for 
settling  her  estate,  along  with  certain  land  belonging  to  her 
husband.  Aft;er  the  husband^s  death,  a  bill  was  brought  on 
behalf  of  the  children  of  the  marriage,  praying  that  the  arti- 

(A)  CUMgh  V.  CUmgh^  3  Woodd.  463 ;  4  Bro.  610 ;  4  Cru.  Dig.  20  ; 
6  Ves.  717. 
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meat  at  foil 
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band must  not 
aid  in  defeating 


dee  might  be  established  and  specifically  perfofmed.  The 
widow,  by  her  answer,  insjsted  that  she  had  done  nothing 
after  her  fiill  ag^  to  a£Snn  the  articles;  and  therefinei  that 
her  estates  were  not  bound;  waiving  any  li^  nnder  the  ar- 
ticles in  the  lands  of  her  late  hnaband.  The  decree  declared, 
that  her  estate  was  not  bound  by  the  articles ;  and  the  bill 
was  dismissed  without  costs. 

Where  there  was  a  covenant  in  an  in&nt's  marrii^  settk- 
ment(t),  that  whatever  should  come  to  her,  or  to  the  fauaiMUid 
in  her  right,  fiom  her  mother,  or  atherwite,  should  be  brought 
into  settlement;  the  ¥rife  look  some  real  estate  for  life,  under 
her  mother's  will,  and  some  by  descent,  as  tenant  in  tail 
Lord  Thurlow  conmdered  the  word  ^^oAerwise/^ioTeia^  to  the 
mother  only.  He  also  held,  that  neither  the  devised  nor  the 
descended  real  estate  vras  bound  by  the  settlement  (j)l 

Where  personal  property  has  been  settled  to  the  separate 
use  of  an  infant^  it  is  not  bound  by  any  marriage  settlement; 
as  the  husband  takes  no  interest  in  it»  and  the  settlement  mnst^ 
in  such  a  case,  rest  merely  upon  the  contract  of  the  infint, 
which  is  invalid  (A). 

A.  woman  may,  if  she  thinks  fit,  accede  when  of  full  age 
to  a  settlement  made  during  her  infimcy.  If  she  does  not  so 
accede,  the  conscience  of  her  husband  is  bound  not  to  aid  her 
in  defeating  it,  nor  to  do  any  act  to  prevent  her  ooafirming 
it»  and  any  conveyance  by  them  both  will  enure  to  the  uses 
of  the  settlement.  The  wife,  therefore,  cannot  eflPectually  dis- 
pose of  her  r^  estate  during  the  coverture,  otherwise  than 
according  to  the  settlement(Q ;  and  it  seems,  that  if  the  pro- 
perty comprised  in  the  settlement  consisted  of  leasehold  fi>r 

(f )    Wmiams  v.    WUUams^  1  {k)  Simton  v.  J<mn,  2  R.  &  My. 

Bro.  C.  C.  162.  965 ;  JbAfMoa  v.  Johuon^  1  Keen, 

(j)    It  would  seem,   however,  648. 

from  the  report,  which  is  vezy  un«  (Q  Dmnf^rd  v.X«ie,  1  Bro.  C. 

perfect,  that  there  were  some  spe-  G.  116 ;  MUnet  v.  Lord  HoK^mooi^ 

cial  reasons  for  considering   the  18  Yes.  276. 
settlement  void  as  against  the  wife. 


OF  INFAHTS  ON  MARRIAGE.  523 

tiyesy  there  oould  be  no  renewal  during  the  covertore,  exce})t 
for  the  benefit  of  the  persooB  interested  under  the  flettle- 
ment(m). 

Where  the  w&Memmt  gives  the  wife  an  option  to  accede  to 
it  at  twenty-one  i  Loid  Eldon  said,  that  even  a  partial  accea- 
sion  would  be  considered  aa  election  to  abide  by  the  settle- 
nient(ii)k 

The  general  incapacity  of  an  inftnt  to  contract  is  the  fonn* 
dation  of  the  rule,  that  the  real  property  of  a  female  ii^ant 
cannot  be  bound  by  her  marriage  settlement.     This  prin-  Real  or  peno- 
ciple  applies  with  equal  feroe  to  sdttlementB  made  on  the  mar-  male  qot 
riage  of  male  infimts,  and  the  law  was  so  understood  by  Lord  ^^^'^  ' 
Alvanley. 

In  the  case  of  Caruthers  v.  Cixruther$(jp),  his  Lordship 
remarked,  that  it  was  alleged  that  great  judges  had  hiid  it 
down,  that  the  estate  of  a  female  infimt  would  be  bound  by  a 
settlement  made  under  the  authority  of  her  guardians ;  and 
after  shewing  that  this  assertion  waa  not  borne  out  by  the 
cases,  he  said,  that  it  was  imposnUe  to  q>ply  the  princii^ 
more  strongly  as  to  a  female  than  a  male  infant ;  and  that 
as  to  male  infants,  no  sudi  doctrine  had  been  laid  down*  He 
considered  the  case  of  Cbugh  v.  Clonffh  (9)  to  be  an  express 
decision  by  Lord  Thmlow,  that  the  contracts  of  male  and 
female  xnfioita  do  not  bmd  tb^  estates. 

In  this  respect  there  can  be  no  distinction  between  the  real 
and  the  personal  estate  of  male  infants,  as  the  incapacity  to 
contract  exists  with  regard  to  property  of  every  kind. 

A  case  which  seems  at  frst  sight  to  favour  the  notion  of  an 
infant's  capadsty  to  bind  hia  estatebylus  marriage  setdement, 
ia  stated  and  eipfaaned  as  fellows,  by  Lord  Northington,  in 
the  case  oiDmry^.  Drury(ry 

(m)  18  Yes.  276,  279,  280.  (r)  2  Ed.  57.     His  Lordship 

(n)  Ibid.  276 ;  see  3  Atk.  616.  observes,  that  the  case  is  aot  to  be 

(p)  4  Bio.  C.  C.  510.  found  in  Lord  Nottingham's  MSS. 
(q)  Supra^  p.  521. 

M  M  2 
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AppuvDt  ex-         Coker  was  seised  (s)  of  a  church  lease,  in  trust  for  Robert 

oeptioiis  ex- 
plained. Strickland,  an  infant.     On  a  trealy  of  marriage  between  the 

infant  and  the  plaintiff,  and  in  consideration  of  £1000,  an 
indenture  was  made^  with  the  consent  of  C!oker,  the  infiuit^s 
guardian,  whereby  the  infant  covenanted  that  the  wife's  life 
should  be  inserted  by  way  of  jointure ;  but  there  was  no  cove- 
nant by  Coker,  who  sealed  the  indenture.  The  book  says  the 
marriage  took  effect,  the  husband  (not  saying  then  an  infint) 
dies ;  the  lease  was  surrendered,  and  the  wife's  life  put  in ; 
she  came  for  an  assignment,  and  Coker  daimed  an  incum- 
brance on  the  lease,  which  the  Court  postponed  to  the  wife: 
the  relief  was  against  Coker's.  fraud,  and  no  question  was 
made  on  the  infant's  covenant. 

Tn  a  later  case(/),  where  a  male  infant's  real  estate  was 
comprised  in  marriage  articles.  Lord  Northington  made  a 
decree,  declaring  amongst  other  things,  that  a  sum  of  money- 
which  the  infant  had  covenanted  by  the  articles  to  charge 
upon  the  estate,  was  a  debt  upon  the  estate.  But  there  was 
reason  to  contend  in  this  case,  that  the  infant  had  confirmed 
the  articles  after  attaining  his  majority  («). 
In&nt  hoBband  If,  howcvcr,  a  male  infant  marries  an  adult  female,  who 
▼enant  of  adait  covcuants  that  her  estate  shall  be  settled  to  certain  uses, 

Amale  in&nt  married(jr)  an  adult  female,  who  covenanted 
that  her  estate  should  be  settled  to  certain  uses.  Upon  a  bill 
filed  by  the  trustees  of  the  settlement,  to  have  it  carried  into 
execution  by  the  husband  and  wife;  the  husband  inmsted^  that, 
being  an  infant  when  he  executed  the  settlement,  he  was  not 
bound  by  it.  Lord  Thurlow  said,  if  a  woman  before  mar- 
riage conveys  her  property,  and  agrees  to  settle  her  geoeal 
expectations,  when  they  shaU  fall  in,  and  this  be  done  without 

.  («)  27  Car.  2 ;  2  Cha.  Cas.  211 ;  (»)  SeeHcUniffakeadr.Hoait^g' 

see  3  Atk.  614.  head^  tupra,  p.  475. 

,  (0  l^^ikm  V.  LyUm,  4  Bro.  C.  (x)  Slocombe  v.  GiM^  2  Bro.  C. 

C.  441,  465.  C.  545. 
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any  fiiiud  upon  the  intended  husband,  such  an  agreement 
must  be  executed;  and  the  husband,  when  of  age,  must 
answer  for  her  contract.  It  was  not,  therefore,  necessary  to 
discuss  the  other  question,  how  far  the  inftnt  husband  could 
be  bound  by  his  own  contract;  for  he  went  upon  the  cove- 
nant of  the  wife,  who  was  adult  The  husband's  covenant 
operated  no  more  than  to  shew  his  concurrence,  and  to  take 
away  every  imputation  of  fraud  from  the  transaction. 


SECTION  IL 

Where  Infcmii  Prcfperty  is  bound, 
Ths  general  personal  estate  of  a  female  infant  is  bound  by  General  peno- 

nal  eitite  of  fe« 

a  settlement  made  on  her  marriage,  because  such  personal  male  bound, 
'estate  becomes,  by  the  marriage,  the  absolute  property  of  the 
husband,  and  the  settlement  is  in  effect  his  settlement,  and 
not  hers  {y) ;  and  it  seems  that  the  settlement  operates  equally 
upon  the  personal  estate  of  the  wife  which  becomes  abso- 
lutely vested  in  possession  in  the  husband,  and  upon  choses  in 
action,  and  chattels  real  which  may  survive  to  the  wife,  pro- 
vided the  husband  lives  to  be  entitled  to  reduce  them  into 
possession  (z). 

Thus,  in  the  case  of  Williams  v.  WiUiams(a),  the  husband  Chone  in  action 
having  covenanted  for  himself,  that  what  should  come  to  him  pouesnon  is 
in  right  of  his  wife  should  be  bound  by  the  articles,  it  was 
decided  that  a  chose  in  action,  reduced  by  him  into  possession 
during  the  coverture,  must  be  so  applied. 

Lord  Hardwicke,  on  one  occasion,  used  language  favourable  How  far  chose 

in  action  not 

to  the  opmion,  that  the  wife  would,  notwithstandmg  the  set-  j«i^i. 
tlement,  be  entitled  by  survivorship  to  choses  in  action  not 
recovered  by  the  husband. 

In  Ives  V.  Medcalfe  (&),  a  man  and  his  intended  wife,  an 

{y)  2  Rw &  My.d76 ;  seep.  202,        (a)  Supra^  p.  622. 
supra,  {b)  1  Atk.  63 ;  see  2  Rop.  H.  & 

(z)  1  S.  &  S.  485.  W;,  ed.  Jac.,p.  27,  where  this  case 
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oorenanted  by  marriage  aitieiei^in  oonnderalaoB  of  Ifae 
wife's  portioii,  to  xdeaae  all  the  ri^t  and  intereBt  lliat  mig^t 
aocnie  to  them  out  of  her  &itha^8  penoDal  eatate  bjr  the  cus- 
tom of  LondoiL  The  &ther  died  m  llie  lifetime  of  the  liiiB> 
band  and  wife,  and  a  bill  being  filed  againat  them  for  qpeeifie 
peifomance  of  the  artidea,  Lord  Hardwicke  aaid  that  as  to 
the  objection  of  the  coatomary  part  being  a  poaeilnfityy  and 
merely  in  contingeneyy  it  was  of  no  wd^t,  for  there  waa  no 
doubt  but  it  might  be  leieased  in  equity ;  but  here  it  waa  a 
covenant  wluch  the  defendant  was  bound  by  in  all  events,  and 
it  was  no  objection  to  say,  the  wife  was  under  age ;  f<ar  Humgk 
(n  this  respect,  if  the  husband  were  dead,  the  articles  would  not 
bind  her,  and  she  would  by  survivorship  be  entitled  to  the  cus^ 
tomary  share,  as  a  chose  in  action,  not  recovered  or  received  bg 
the  kuAand;  yet,  he  being  alive,  it  was  a  matter  that  ac- 
crued to  him  in  right  of  his  wife,  and  he  mi^t  release  it,  and 
his  release  would  bind  her;  and,  therefore,  it  was  reasonable 
he  should  perfonn  his  covenant*  His  lordship  founded  his 
opinion  too  on  an  old  law  well  known  in  the  dty  by  the  name 
of  Jud's  law,  whereby  a  husband  was  authorized  to  agree 
with  the  fether  for  the  wife»  though  she  was  under  age. 

In  this  case,  the  passage  in  italics  was  extnirjudicial ; 
and,  whatever  may  have  been  Lord  Hardwicke's  o{union  at 
one  time,  his  judgment  in  the  important  case  of  Harvey  v. 
AsVey,  which  ia  of  later  date  than  dther  of  the  cases  just 
cited,  must  be  taken  as  his  final  decern  on  the  subject,  as  he 
gave  it  at  great  length  and  after  much  deliberation,  although 
it  is  true  that  his  decree  might  be  supported  upon  another 
ground  (d). 

In  the  case  of  Harvey  v.  Ashky  (e),  the  intended  wife  being 

is  cited  along  with  Bush  v.  Dahot^,  was  a  paity,  would  bind  a  ^ontia- 

1  Yes.  19 ;  3  Atk.  530,    But  in  gent  intersst  of  the  wife's,  when 

the  latter  case  the  question  was  the  husband  did  not  die  before  the 

only  how  iu  the  husband's  core-  pontingency  happened* 

nant  alone.  In  a  settlement  to  which  (d)  3  Atk.  616. 

the  iaUnded  wife,  being  of  fuU  age,  (e)  3  Atk.  eia 
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an  inftnty  her  contiBgent  interest  in  certain  personal  property 
was  comprised  in  the  settlement.  The  husband  died  before 
the  contingency  fell  into  possession,  and  it  was  contended 
that  this  interest  was  not  bomid  by  the  settlement,  as  it  wonld 
not  by  the  marriage  have  been  transferred  to  the  hnsband, 
dying  before  it  fell  into  possession;  but  Lord  Hardwicke 
held  that  it  was  bound,  observing  that  if  contingent  interests 
of  inftnts  could  not  be  settled  before  marriage,  they  might 
come  absolutely  into  the  power  of  their  husbands,  as  where 
they  &11  into  possession  during  the  coverture. 

The  reasoning  in  this  case  finom  the  inconvenient  conse- 
quences of  a  different  decision  is  not  without  weight.  It  is 
obvious,  however,  that  as  the  wife  being  an  infant  could  not 
contract,  the  contingent  interest  in  question  was  considered 
to  be  brought  into  settlement  by  the  contract  of  the  hus- 
band, who  did  not  in  fact  live  to  become  entitled  to  it  (^).  And 
it  may  now  be  considered  as  settled,  that  choses  in  action, 
which  the  husband  does  not  become  entitled  during  the  co- 
verture to  reduce  into  possession,  are  not  bound  by  a  settle- 
ment made  during  the  wife's  infancy.  Lord  Langdale,  in  a 
recent  case  (A),  considered  that  choses  in  action  which  the 
husband  became  entitled  to  reduce,  but  did  not  actually  re- 
duce into  possession,  were  bound. 

By  articles  on  the  marriage  of  a  female  infant (i) it  was  Cliattelflreai, 
covenanted  that  certain  leasehold  estates  (A),  to  which  she  was  Um,  ut  bound, 
entitled,  should  be  settled  to  certidn  uses.  No  settlement  was 
executed  pursuant  to  the  articles;    the  wife  survived  the 
husband.     Sir  John  Leach,  V.  C,  held  that  the  leasehold 
estates  were  bound  by  the  articles. 

(p)  See  1  Bro.  C.  C.  111.  477. 

(A)  Ashitm    V.    M*D<yugaU^   6  (A)  It  is  to  be  inferred  from  the 

Jurist,  447.  report,  that  the  leases  were  for 

(f )  TroUope  v.  LinUm^  1 S.  &  S.  years. 


528  CONTRACTS 


SECTION  IIL 

As  to  the  Assent  ofParenis  and  Guardians. 
In  what  respect       In  the  case  of  settlements  by  which  the  rights  which  mar- 

assent  is  ini«  •  n  ■%  :i  i*  *  * 

portant.  nage  confers  at  common  law,  are  prevented  from  ever  ansingy 

it  will  appear  (m),  that  the  assent  of  the  parents,  or  guardians, 
of  female  infants,  is  important  chiefly  as  affording  evidence 
of  the  ftimess  of  the  transaction. 

Where  the  subject  of  the  settlement  is  property  which 
belongs  to  an  infant  independently  of  the  marriage,  the 
expressions  of  several  judges  may  seem  to  ascribe  to  parents 
and  guardians  a  peculiar  power  of  binding  infants  by  agree- 
ments before  marriage. 

Dicte  attribut-       Lord  Macdesfield  said,  in  the  case  of  Cannel  v.  Buckle  (n\ 

ing  efficacy  to 

it.  that  an  infant's  inheritance  would  be  bound  by  a  covenant 

on  marriage  with  consent  of  her  guardians. 

In  the  case  of  Harvey  v.  Ashley,  Lord  Hardwicke  said  {o), 
that  if  a  parent  or  guardian  could  not  contract  for  an  infimt 
80  as  to  bind  her  money  portion,  the  husband  would  be  entitled 
to  the  absolute  property  in  it  immediately  upon  the  marriage. 
In  AmsUe  v.  MedJycotty  Sir  W.  Grrant  observed  (p),  '^It  is  said, 
the  father  and  mother  had  a  right  to  contract  for  the  child ; 
and  very  frequently  agreements  before  marriage,  upon  behalf 
of  infants  by  parents  and  guardians,  would  bind  the  infiuits ; 
but  here  she  was  an  adult,"  &c.  In  Stamper  v.  Barher,  Sir 
John  Leach  said  (7),  **  It  is  true,  that  the  law  of  this  Court 
permits  a  father  or  guardian  of  a  female  inftnt  to  contract, 
before  marriage,  on  her  part,  with  her  intended  husband^  as 

(m)  See  the  next  section.  (p)  9  Ves.  19. 

(fi)  Supnty  p.  519.  iq)  6  Madd.  164. 

\o)  dAtk.61d;  see  p.  614. 


OF   INFANTS  ON  HABRIAGB.  629 

to  her  peFsonal  estate,  because  otherwise  it,would  become  hb 
property." 

The  dictum  of  Lord  Macclesfield  has,  however,  been  over^  Bemtrkt. 
ruled  (r),  and  although  the  language  used  by  Lord  Haidwicke, 
Sir  W.  Grant,  and  Sir  John  Leach,  was  naturally  suggested 
by  the  fiict,  that  the  father  or  some  protector  of  full  age 
generally  deals  with  the  intended  husband  on  behalf  of  the 
infimt,  yet  it  is  probable  that  the  meaning  of  the  learned 
judges  was  quite  concdstent  with  Lord  Thurlow^s  observation  («),  Lord  Tbnr. 
that  he  could  not  conceive  that  the  parents  or  guardians*  con-  tiou. 


sent  could  make  an  essential  difference  in  the  contract;  which 
entirely  agrees  with  the  opinion  of  Lord  Nottingham  (t) ; 
no  judicial  dedsion  has  ever  proceeded  upon  the  ground  that 
it  did  make  any  essential  difference ;  and  it  is  perfectly  settled  Anent  doei 

•  •  •  •      not  ftflbct  lichti 

that  the  assent  of  parents  or  guardians  does  not  bring  withui  of  property; 
the  operation  of  a  maniage  settlement  any  property  which 
wouldnot  have  been  subject  to  it  by  the  ordinary  rules  of  law.  nor  does  sane- 

_  tlOO  of  C/bftD* 

Nor  is  any  additional  force  derived  from  the  sanction  of  the  eery. 
Court  of  Chancery  itself. 

Thus,  in  the  case  of  Simscn  v.  Jones  (ti),  on  tiie  marriage  of 
a  female  infant,  who  was  a  ward  of  the  Court,  and  entitied 
to  a  leasehold  estate  to  her  separate  use,  a  settiement  was 
made  under  the  order  of  the  Court,  and  the  mother  and 
guardian  of  tiie  infant  was  a  party  to  it.  The  settiement 
contained  a  power  for  trustees  to  sell  the  estate ;  but  a  sale 
made  by  them  under  the  power,  during  the  minority  of  the 
lady,  was  held  by  Sir  J.  Leach,  M.  B.,  to  be  invalid. 

(r)  /Skywti,  pp.  621,  622.  (t)  SdUbwy  t.  BagoU^  2  Swanrt. 

(#)  1  Bro.  C.  C.  Ill ;  see  4  Bro.    60B.    lS^p^a,  p.  619. 
C.  C.  466.  (ti)  2  R.  &  My.  966 ;  wpray  p. 

202. 
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SECTION  IV. 

Am  to  barring  legal  Bights  by  Jointure, 

Ages  of  dower.       LiTTLBTON  States  that  (x)  a  woman  is  entitled  to  dower  at 
iL^At  common   ^  oommon  law,  if  she  be  past  the  age  of  nine  years  at  llie 

time  of  the  death  of  her  husband ;  but  he  makes  it  a  qae8tion(jf) 
2.  Ex  antmu  whether  in  the  eases  of  dowment  ex  hmmmu  patris,  and  dow- 
z.Adoithun  tnent  o^oflmiRtfccfenie,  the  wifeshaUhavo  dower  <Mrnot^  if  she 
eeciena.  ^  ^^  p^^  ^^  ^^  ^f  ^^  years  at  llie  time  of  tilie  dea&  of 

her  husband.    Lord  Coke  answers  {z)  that  **  it  seemeth,  that 
these  dowers  being  made  by  assent^  fta,  that  the  same  are  good 
[i  €.  as  against  the  husband's  estate]  albeit  ihe  wife  be  within 
the  age  of  nine  years,  for  CoHsensuM  ioUU  errorem  (a).'* 
JoiDtareg  be-         Before  the  Statute  of  Uses  (b\  the  l^al  estate  of  the 

fora  the  Statute  ^  ^  ^ 

of  Usee.  greater  part  of  the  real  property  in  the  kingdom  was  in  the 

hands  of  feoffees  to  uses  or  trustees ;  the  use  or  eqmtable 
estate  was  not  subject  to  dower ;  and  husbands  provided  for 
their  wives  (and  £requently  also  for  tlieir  children)  by  settlixig 
estates,  which,  being  usually  limited  to  the  husband  and  wife 
jointly,  acquired  the  name  of  j<nntures  (c). 

The  Statute  of  Uses  would  have  ^ven  an  unfUr  advantage 

to  many  of  the  married  women  of  that  day,  by  vesting  legal 

estates  in  their  husbands,  out  of  which  they  might  have 

ProTisions  of     daimed  dower,  in  addition  to  their  jointures,  if  it  had  not 

jointnre*  to  bar   provided  for  such  cascs  in  its  sixth  and  three  following  seo- 

tions.  The  effect  of  these  clauses  (which  have  a  proepeo- 
tive  and  perpetual  operation)  is,  that  if  before  marriage  lands 
or  tenements  be  conveyed  by  the  husband,  or  by  his  pro- 
curement, in  such  manner  as  to  ^ve  the  wife  a  l^al  estate 

(«)  Litt.  B.  96.  prospectively  abolished  by  3  &  4 

(y)  Sect.  42.  WiU.  4,  c  105. 

{g)  Co.  Litt.  37.  a.,  33.  a.  (6)  27  H.  8,  c  10. 

(a)  Both  these  kinds  of  dower       (c)  Wilmot  Opin.  185. 
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for  her  Kfe  at  leauet,  to  be  enjoyed  immediately  after  her  hna- 
bsiid'fi  death,  she  is  barred  of  all  claim  to  dower  out  of  the 
lemaining  tenements  of  her  husband.  But  this  is  on  condi- 
tion that  she  be  not  afterwards  evicted,  or  lawfully  ousted  of 
her  jointure  (^),  for  in  that  case  she  is  to  be  endowed  to  the 
extent  of  her  loss. 

Inftnts  not  being  named  in  tiie  statute,  a  question  arose,  in  inftntblMumd 
times  comparatively  modem,  whether  a  female  inftnt  was  ante-miptfaa 


barred  of  dower  by  a  jointure  made  before  marriage. 

In  the  case  of  Cray  y.  1Vtau(e\  Sir  J.  Jekyll,  M.  R,  de- 
cided this  question  in  the  negative,  but  Lord  Hardwicke  took 
the  oppodte  course  in  the  cases  of  Seys  v.  JVice {g)  BodHar^ 
veyy.AMldey(hy  By  thecaseofDfttfy  v.Drtny  (t),inwhich 
the  House  of  Lords,  after  consulting  the  judges,  reversed  a 
decree  of  Lord  Chancdlor  Northington,  it  is  now  settled,  that 
an  infimt  may  be  barred  of  dower  by  a  jointure  made  befbre 
marriage* 

The  principle  of  this  decision  seems  to  be(A),  that  the  bar  Prindolo  of 
does  not  arise  from  the  agreement  of  the  woman  to  a  jointure 
befbre  marriage, — ^for  in  that  case  the  argument  founded  on 
the  incaparity  of  infants  to  contract  would  be  unanswerable,— 
but  from  the  energy  and  force  of  the  act  of  Parliament,  sub* 
stantiating  the  settlement  against  her  for  this  particular  pur- 
pose, and  preventing  the  right  to  dower  from  ever  arising. 

But  if  the  pontion,  that  an  infimt  is  barred  of  dower  by  a  Jointiire  most 

not  be  iUmory. 

jointure  made  before  marriage,  were  true  vnthout  any  qualifi* 
cation,  it  would  be  in  the  power  of  the  husband  to  deprive 
Ids  wife  of  dower  by  a  mere  illusory  provision. 

On  this  subject  Mr.  Justice  Wifanot  observed  (/)  in  his  Obierratkmi 

(d)  See  Barton  on  Real  Pro-  219,  (n.) 
p«rty.  p.  119.  (0  2  £d.  39 ;  3  Bro.  P.  C.  492, 

(«)  9  Vin.  249,  pi.  18 ;  Wilmot's  ed,  Toml. ;  Wilm.  Op.  177. 
Opinions,  228.  (i)  Wilm.  Op.  194. 

(Sf)  Barnard.  Ch.  Rep.  117.  (0  WUm.  Op.  209. 

(A)  3  Atk.  607;   Wilm.  Op. 
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of  C.  J.  Wil- 
mot. 


Fraud  plead- 
able at  law. 


aod  notieed  in 
equity. 


Doctrine  of 
equitable  join- 
ture. 


oiHiuon  given  to  the  House  of  Lords  in  the  case  otDnay  v. 
Druty,  that  a  jointure  made  fraudulently  to  bar  dower  is  not 
the  jointure  which  the  law  acknowledges.  It  must  be  ^  a 
ootiipetent  liyelihood  of  freehold  for  the  life  of  the  wife."  He 
oonsidered  that  as  a  jointure  made  before  the  act  could  not 
have  the  least  shade  of  fraud  in  it,  so  a  jointure  made  under 
the  act  should  be  equally  pure;  that  fraud  might  be  pleaded 
at  law,  and  the  question  of  competency  examined  by  a  jury ; 
having  rq;ard  to  the  circumstances  of  the  parties,  their  rank 
and  quality;  the  proportion  of  the  jointure  to  the  quantum  of 
the  whole  estate;  the  consent  of  parents  or  guardians  in  ascer^ 
taining  it  He  thought  that  a  pocket  jointure,  made  upon  a 
woman  without  her  privity,  or  upon  an  infant  with  her  privity, 
without  the  interporition  of  parents  or  guardians,  would  be 
such  an  evidence  of  fraud,  as  would  be  sufficient  to  con- 
demn it 

Lord  Hardwicke  had  previously  said,  in  the  case  of  Har- 
vey  V.  Ashley  (m),  that  if  there  was  any  collusion  in  making 
a  jointure  merely  to  bar  the  infimfs  dower,  and  not  to  make 
a  provision  for  her  suitable  to  her  fortune  and  quality,  these 
circumstances  might  alter  the  determination  of  a  Court  of 
Equity. 

In  his  speech  in  the  House  of  Lords  upon  the  case  of 
Druryy.  Drury  (n).  Lord  Hardwicke  said  that  the  statute 
applied  only  to  freehold  estate  in  land,  because  that  was  the 
cluef  kind  of  property  at  the  time  of  the  enactment;  but  that 
many  kinds  of  property  had  grown  up  since,  and  that  every 
certain  provision  out  of  any  of  these,  with  consent  of  llie  wife, 
parents,  or  guardian,  though  not  a  jointure  within  the  statute 
27  H.  8,  was  good  in  equity ;  and  he  instanced  jointures  made 
out  of  the  fimds,  out  of  trust  estates,  and  out  of  cc^yhold 
lands  (o).  Eviction  in  equity  would  be  like  eviction  at  law, 
and  w'ould  give  a  right  to  dower. 


(m)  Reported  fiom  the  notes  of       (»)  2  Eden,  65, 66. 
Sir  Dudley  Ryder,  WQin.   Op.        (o)  See    WaUser  yr.WaOier^  1 
I  tupra ;  see  also  3  Atk»  612.         Ves.  64. 
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Drury  y*  Drury  was  a  case  of  equitable  jointure — an  an-  GMopeteiioe 
nuity  of  £600.    The  rental  of  the  husband's  real  estate  was 
£2600 ;  the  wife's  fortune  at  the  time  of  the  nuuriage  £2000. 
Lord  Hardwicke,  upon  consideration  of  these  ciroumstonoes, 
pronounced  the  jointure  competent  (p). 

Lord  Hardwidce's  remarks  as  to  equitable  jointures  are 
iUustrated  by  the  two  following  cases  (;) : — 

By  the  custom  of  a  certain  manor  (r),  the  first  wife  of  a  Bcpitable  join- 


tenant  was  entitied  to  freebench  in  all  her  husband's  lands  of  hoS  bm  free- 

which  he  was  seised  during  the  coverture.    A  man,  seised  of 

copyholds  within  the  manor,  in  consideration  of  marriage  and 

a  portion,  covenanted  with  trustees  to  settle  part  of  his  lands 

to  the  use  of  himself  and  his  wife,  (who  was  an  infant),  for 

their  lives,  with  a  proviso  that  the  lands  settied  on  tiie  wife 

diould  be  in  lieu  of  her  customary  estate.     It  was  declared  by 

Lord  Chancellor  King,  that  the  lands  so  settied  should  be  in 

lieu  of  the  wife's  customary  estate,  and  that  she  was  bound  by 

this  jointure,  though  under  age  and  no  party  to  the  deed. 

A  man  of  full  age  and  a  female  infant  being  each  possessed  Eqviiible  join- 
of  a  leasehold  house,  by  settiement  made  before  their  mar-  hold  luUtock 
riage,  assigned  both  the  houses  to  trustees,  in  trust  for  the  ^^' 

intended  husband  for  life,  and  after  his  death  in  trust  for  the 
wife  for  life.  By  the  same  deed  it  was  declared  that  £1500 
£3 percent,  stock,  which  the  husband  had  purchased  with  his 
own  money  and  with  part  of  the  intended  wife's  portion,  and 
which  had  been  transferred  to  the  trustees,  should  be  in  trust 

(p)  Lord  Eldon  observed,  in  the  do  not  bear  out  the  statement  (5 

case  of  MUiker  v.  Lord  Harewood^  Yes.  717,  (n.) ;  1  Bro.  C.  C.  106, 

.  18  Yes.  275,  **  that  Lord  Thorlow,  (n.),  ed.  Belt)  that  Lord  Eldon 

who  was  much  in  favour  of  Lord  agreed  with  Lord  Northington  and 

Northington's  opinion  against  the  Lord  Thurlow  against  the  decision 

decision  in  the  House  of  Lords,  in  the  House  of  Lords, 

thought  a  female  inftnt  could  not  {q)  See  1  Rop.  H.  &  W.,  ed.  Jac., 

be  bound  by  her  covenant  upon  479,  (n.) 

marriage  as  to  her  landed  property,  (r)  Jordan  Y.^Savoffe^  Bac.  Abr. 

and  that  he,  (Lord  Eldon),  con-  voL2,  ed.l832,  p.748;  S.C.2£q. 

curred  in  that."  These  expressions  Ab.  102. 
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Uncertain  (K 


pic 

jointure  no 
bur. 


As  where  i» 
terest  notin- 
mediafee. 


for  the  huBlmnd  and  wife  during  thmr  lives,  and  the  life  of  the 
survivor^  and  it  was  also  declared  that  the  provision  nude  ibr 
the  wife  should  be  in  fidl  of  her  jointure,  and  in  bar  of  dower. 
The  husband  died  seised  of  estates  of  inheritance  of  the 
annual  value  of  £1000,  and  upwards,  and  the  yearly  amovmt 
of  the  jointure  was  £152.  Lord  Lou^boruogh  thought  the 
evidence  sufficient  to  prove,  that  the  wife  was  an  infimt  at 
the  time  of  the  settlement;  and  he  held  that  she  was  baited 
of  dower  and  freebench  by  the  jointure  («). 

An  infant  will  not  be  bound  by  a  jointure,  if  her  interest 
in  the  property  settled,  or  the  amount  of  the  property  itself 
be  uncertain  or  precarious. 

In  the  case  oiCamthers  v.  Caruthers(t),  upon  the  maniage 
of  a  female  in&nt,  a  certain  estate,  with  the  consent  of  her 
fSitfaer,  who,  with  her»  was  a  party  to  the  conveyance,  was 
settled  upon  the  husband^s  mother  for  lif^  with  remainder  to 
the  husband  for  life;  with  remainder  to  the  intended  wife  fer 
life,  in  bar  of  dower.  This  jointure  was  bad  at  law,  under 
the  statute,  because,  by  reason  of  the  mother's  life  estate  it 
might  not  certainly  take  effect  in  possession  at  the  death  dT 
the  husband;  and  the  question  was,  whether,  in  reqpect  of 
the  feiher's  assent  to  this  intended  jointure,  equity  weidd 
make  that  good,  which  at  law  was  dearty  void 

Lord.  Alvanley  decided  iir  the  u^ative.  He  sai^  that  an 
in&nt  could  not  be  bound  by  a  precarious  psoviaioii;  he 
thought,  that  Drury  v.  Drury  did  not  decide  thai  gnaidiaQa 
had  a  power  to  bind  the  right  of  the  infant^  if  the  provision 
had  not  been  certain,  or  if  she  was  (mly  to  take  upon  a  remote 
contingency;  but  ia  that  case,  the  wife  had  a  provimon  as 
certain  as  her  dower;  tiie  Court,  he  said,  would  not  perform 
an  agreement,  without  seeing  that  it  was  reasonable. 

Jxt  another  case  (u),  the  settlement  made  on  the  marriage  of 


(«)  Wiilimi  V.  Cki0y^  3  Ves.    S.  610. 


S45. 


(«)  SMtAr.  SMk,  5  Yes.  189. 


(0  4  Bro.  C.C.600;  see  1  S.& 
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afemaleinfimty  provided  that  onthehusband'e  deadi  his  personal 
estate  should  be  distributed  according  to  the  custom  of  Lon* 
don;  and  that  in  case  of  his  purchasing  lands,  the  wife  should, 
if  she  survived,  have  the  same  share  of  the  lands  as  of  the 
personal  estate ;  and  this  was  declared  to  be  in  lieu  of  dower 
and  thirds.  The  husband  afterwards  became  bankrupt*  It 
was  held,  that  the  wife's  right  to  dower  was  not  barred  by 
the  settlement. 

But  it  seems  (x),  that  a  jointure  on  an  infant  is  not  void.  If  title  to  join- 

«ii»  n  •  1  •       t  J*  tore  praperty 

though  the  enjoyment  of  it  may  be  uncertam,  by  reason  of  defectiTe,  join. 
the  husband's  title  to  the  settled  property  being  defective,  pro  ta^.  ^  ^ 
If  the  defect  be  cured,  she  will  be  bound  to  accept  llie  join- 
ture, in  lieu  of  dower.  If,  on  the  other  hand,  the  jointure 
fiuls,  either  in  whole  or  in  part,  she  will  be  entitled  to  recover 
the  amount  of  the  failure  out  of  llie  lands  of  which  she  is 
dowable,  as  in  other  cases  where  a  jointress  is  evicted. 

The  result  of  llie  cases  on  this  subject  has  been  stated  as  Review  of  the 
IbDows,  by  Mr.  Jacob  (y) : — 

"  The  rule  established  by  Drury  v.  Drury^  and  tiie  odier 
cases,  appears  to  be,  that  a  female  infant  may  be  barred  of 
dower  by  an  ante*nuptial  settlement  of  any  species  of  property, 
made  with  the  assent  of  her  parents  or  guardians,  if  the  pro- 
vision secured  to  her  be  reasonably  certain  and  competent. 

^  There  has  not,  indeed,  been  any  express  decision,  that 
competency,  in  point  of  amount,  is  essential  to  an  equitable 
jointure  on  an  infimt;  but  it  appears  to  be  a  necessary  conse- 
quence finom  the  reasonii^  of  Drtay  v.  Drury ^  and  Candhers 
V.  Ccaruthers,  and  from  the  general  expressions,  that  the  agree- 
ment will  not  be  binding  in  equity  on  the  infimt  unless  it  be 
reasonable  {z).  If  the  jointure  be  so  scanty  as  to  be  merely 
iUnsory,  it  seems  to  be  clear  that  it  will  not  be  established: 
on  the  other  hand,  it  waa  decided  in  Drury  v.  Dnary,  that  it 

(x)  Corbei  v.  Corba,  1  S.  &  S.    486,  (n.) 
612 ;  S.  C.  6  Ross.  264.  (z)  4  Bro.  C.  C.  613 ;  see  1  Bro. 

(j)  1  Rop.  H.  &  W.  ed.  Jac.    C.  C.  163. 
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is  not  necessary  that  it  should  be  equal  in  value  to  the 
dower ;  and  it  seems  to  be  sufficient,  if  the  proviaion  be  one 
which  it  was  fair  and  prudent  for  the  parent  or  guardian  to 
assent  ta  It  must  be  admitted,  however,  that  the  rule  by 
which  the  validity  of  such  agreements  depends  upon  their 
being  reasonable,  leaves  room  for  many  questions,  for  the 
deci^on  of  which  the  cases  do  not  furnish  any  certain  criterion* 
Whether  assent       ^'  Though  the  assent  of  parents  or  guardians  is  generally 

indispensahleto  ,.         ,  a     •  i   a      xi_  i«j»a        i*        •  •   x_ 

equitable  join-    mentioned  as  material  to  the  vahdity  of  a  jomture  on  an 
txin,  query       infant,  it  docs  not  seem  to  be  in  all  cases  indispensable. 

With  respect  to  l^al  jointures,  as  they  are,  according  to 
Dnary  v.  Drunfj  binding  independently  of  contract,  when 
fidrly  made  and  conformable  to  the  statute,  the  ass^it  of 
parents  or  guardians  is  material  only  for  the  purpose  of 
obviating  any  suspicion  of  fiaud,  and  of  evidencing  the  &ir- 
ness  of  the  transaction  (a).  It  seems  to  follow  that  their 
assent  is  not  necessary,  if  the  fairness  of  the  transaction 
appears  from  other  drcumstances,  and  the  jointure  be  in 
other  respects  free  from  l^al  objections.  Probably  the 
analogy  would  be  followed  with  respect  to  equitable  j(nntureB» 
at  least  where  the  want  of  the  concurrence  of  a  parent  or  guar- 
dian is  reasonably  accounted  for;  as,  in  case  of  thtir  bdng 
dead  or  absent,  or  where,  as  in  fVUliams  v.  CAt%,  the  settler 
ment  is  made  on  the  supposition  of  the  wife  being  of  age  at 
the  time." 

It  must  be  observed,  however,  that  Lord  Lyndhurst  (a)  and 

Sir  John  Leach  {b)  have  laid  great  stress  on  assent  of  partita 

or  guardians  to  an  equitable  jointure. 

Effect  of  Stat.         The  old  law  on  this  subject  has  now  become  less  important, 

c  105.      '   '    six^ce  by  stat  3  &  4  W.  4,  c  105,  women  married  after  tlie 

Ist  day  of  January,  1834,  may  be  barred  of  dower,  in  any 
of  the  various  ways  mentioned  in  the  act 

(a)  6RuaB.m.  (6)  lS.&S.e20;  2R.&My.377. 
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An  infant  may  be  barred  (<?),  by  a  settlement  or  agreement  infant  barred 
before  marriage,  of  her  share,  under  the  Statute  of  Distribu-  «d  ^o'S 
tionsi  of  her  husband^s  personal  estate.     In  this  case  nothing  ^^^^  *"*".' 
depends  upon  the  assent  of  the  infant,  but  the  husband,  who  ™^^- 
has  the  power  of  excluding  his  wife  by  will,  excludes  her  by 
the  settlement ;  and  where  he,  relying  upon  the  validity  of 
the  settlement,  omits  to  exclude  her  by  wiU*  it  would  be 
sanctioning  a  fraud  upon  him  to  permit  her  to  take  her  dis- 
tributory  share  in  contravention  of  the  settlement.      This 
principle  also  applies  to  the  widow's  rights  by  the  custom  of 
liondon  {d). 

Whether  an  infant  would  be  barred  of  her  share  under  the  Where  no  pro* 
Statute  of  Distributions,  or  of  her  share  by  the  custom  of  query  r 
London,  by  an  antenuptial  agreement  by  which  no  provision 
was  made  for  her,  does  not  appear  to  have  been  decided. 

Where  a  jointure  waiS  made  upon  a  woman  after  marriage,  Election  where 
she  had  a  right  to  elect,  upon  the  determination  of  the  covers  iup^  ^^ ' 
ture,  between  the  jointure  and  the  dower  or  other  legal  rights 
for  which  it  was  substituted.  A  final  and  binding  election 
could  only  be  made  by  her  deliberate  act  (e) ;  but  wh^re  a 
female  infant  married,  and  a  jointure  was  made  ailer  marriage, 
and  the  husband  died,  leaving  her  an  infant;  if  she,  without 
doing  any  act  to  determine  her  election,  married  a  second 
husband,  and  he  entered  upon  the  jointure  estate ;  that  entry 
would  bind  the  husband  and  wife  during  the  coverture. 

(c)  Dnny  v.  Dniry,  2  Ed.  70.      2  Vem.  724. 

(d)  Ibid. ;  see  DavUa  v.  Damla,       (e)  See  3  Atk.  617. 
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Lacbetnotto 
be  impnted  to 
infioit. 


Exoeptions. 


Conditioii. 


Condition  for 
payment  of 
doable  rent 
not  binding. 


Operation  of 
fine  and  non- 
daim. 


OF  THE  EFFECT  OF  ACQUIESCENCE  IN  BASHING  THB 

CLAIMS  OF  INFANTS. 

It  is  a  maxim  of  law  that  laches  is  not  to  be  impated  to  an 
infiuit»  because  he  is  not  supposed  to  be  cognizant  of  his  rightsy 
nor  capable  of  enforcing  them.  On  this  ground  the  right  of 
entry  was  preserved  for  in&nts  in  many  cases  in  which  it  was 
lost  to  persons  of  full  age.  But  the  privil^e  has  always  been 
subject  to  many  qualifications :  thus,  there  is  a  lapse  if  an  in- 
ftnt  patron  does  not  present  to  a  benefice  within  six  month8(a) ; 
and  in  former  times  he  lost  his  right  to  avillein  by  non-claim 
for  a  year  and  a  day;  and  forfeited  his  copyholds  by  neglecting 
to  pay  his  fine  and  to  take  admittance ;  and  he  may  lose  his 
estate  by  failing  to  perform  a  condition  annexed  to  the  eBtate(ft). 
So  it  is  laid  down(e)4  that  if  a  feoffinent  be  made  reserving 
rent»  with  a  condition  of  re-entry  in  defiiult  of  payment^  if  the 
person  entitled  under  the  feoffinent  be  an  infant  and  fiul  to 
pay,  his  laches  shall  bar  him.  But  if  the  cohdition  be  fbr  the 
payment  of  double  rent  on  default^  the  infant  does  not  formt 
the  estate  by  his  laches,  because,  according  to  the  Statute  of 
Merton,  chap.  5,  '*  turn  cummt  ugurm  contra  aUquem  mfira 
(Btatem  existefCJ*  An  infimt  was  not  barred  by  a  fine  and  five 
years*  non-didm,  but  if  the  time  began  to  run  in  the  lifetime 
of  his  ancestor,  tiie  infant  heir  was  barred(<f) ;  and  so  of  the 
redemption  of  a  mortgage  (e ). 

(a)  Co.  litt.  246.  a ,  344.  b.  348.  a.,  367.  a. ;  SaUbwy  v.  Bagotty 

{h)   8upray  p.  458 ;    Co.  Litt.  2  Swanst  613. 

380.  b.,  233.  b.  («)  St.  John  v.  Tmrtier^  2  Vera, 

(c)  Co.  Litt.  246.  b.  418. 
\d)  See  Co.  Litt.  246.  a.,  344.  b. 
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The  Irish  Ejectment  Statute  (ff)  provides  that  no  proceeding  Under  Irish 
under  it  shall  prejudice  any  infants,  but  this  is  to  be  under^  infant  remain-' 
stood  only  of  infants  being  tenants  in  possession,  and  not  to  bj'^oiGu^r  of^" 
those  who  have  only  rights  in  remainder ;  for  if  the  rights  of  **"**^'  '^^  ""• 
in&nt  remainder-men  were  saved  where  the  tenant  for  life  was 
turned  out  of  possession  for  non-pajrment  of  rent,  the  landlord 
might  be  prevented  for  ages  from  having  his  remedy  of  eject- 
ment; whereas  the  meaning  of  the  statute  is,  that  the  entry  of 
the  landlord  should  revest  the  property  in  him  in  the  same 
manner  as  before  the  lease  was  granted  (A). 

Infants  are  bound  by  the  Statutes  of  Limitations,  except  infants  boond 
where  specially  exempted  from  their  operation.  ijmitationa. 

The  Stat.  21  Jac  c.  16,  fixes  (t)  various  periods  of  limitation  Ezemptions  by 

,  itat.21Jacc.l6. 

for  the  personal  actions  there  specified ;  but  the  period  is,  in 
the  case  of  infants,  to  be  computed(j)  from  the  date  of  their 
attaining  majority,  and  not  from  the  time  when  the  cause  of 
action  arises. 

By  Stat.  3  &  4  WilL  4,  c.  27,  no  person  can  make  an  entry  Stat.3&4  Will. 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  after  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  accrued  to  the  claimant,  or 
some  person  through  whom  he  claims(A). 

Persons  under  the  disability  of  infancy,  &c,  or  persons  Exoeptiooi  in 
claiming  under  them,  may(/)  (notwithstanding  the  twenty  f^ti. 
years  shall  have  expired)  make  an  entry  &&,  at  any  time 
within  ten  years  after  the  person  to  whom  the  right  first 
accrued  has  ceased  to  be  under  any  disability,  or  has  died ; 
(which  shall  have  first  happened). 

In  the  case  (m)  of  a  person  who  was  under  disability  at  the 
time  that  his  right  accrued,  dying  imder  such  disability,  no  fur- 

(p)  11  Anne,  c.  4,  s.  8.  (i)  Sect.  3. 

{h)  See  Baker  v.  Morgan^    2  (^')  Sect.  7. 

Dow,  626 ;  PetUland  y.  SMbes,  2  (t)  Sect.  2. 

Ba.  &  Be.  72  ;  (yOmnors  v.  Lord  (I)  Sect.  16. 

Baiidon^  2  Sch.  &  Lef.  679.  (m)  Sect.  18. 
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Suits  for  lega- 
cies ;  time  of 
limitfttion. 


Suits  in  equity 
bsjrred  by  time, 
like  actions  at 
law. 


Statute  does 
not  bar  a  trust 
estate  as  be- 
tween trustee 
and  cestui  que 
trust. 


ther  time  beyond  the  term  of  20  years  next  after  the  right  ac- 
crued) or  the  term  of  ten  years  after  the  death  of  such  person, 
is  to  be  allowed  by  reasonof  the  disability  of  any  other  person. 

The  same  rules  apply  to  suits  for  the  recovery  of  any  Lind 
or  rent  in  equity  (n). 

The  period  of  limitation  applicable  to  suits  for  legades,  is 
twenty  years  next  after  a  present  right  to  receive  the  legacy 
shall  have  accrued  to  some  person  capable  of gixnng  a  disehargeixr 
release  for  it  (o) ;  and  this  comprehends  all  l^acies,  whether 
charged  on  land  or  not  {p). 

Where  a  man  recdves  the  profits  of  an  infant's  estate,  and 
the  latter,  six  years  after  he  comes  of  age,  brings  a  bill  for  an 
account,  the  Statute  of  Limitations  is  a  bar  to  such  suit,  as  it 
would  be  to  an  action  of  account  at  common  law  {q). 

The  principle,  that  the  Statute  of  Limitations  does  not  bar 
a  trust  estate,  holds  good  only  as  between  cestui  que  trust 
and  trustee ;  and  not  between  the  cestui  que  trust  and  trustee 
on  the  one  side,  and  a  third  party  on  the  other  side  (r).  This 
was  the  opinion  of  Lord  Macclesfield,  and  of  Lord  Hardwicke; 
and  in  this  sense  we  must  understand  the  dictum  of  Sir  J. 
Jekyll,  M.  R  («),  that  the  forbearance  of  trustees  in  not 
doing  what  it  was  ihdr  office  to  have  done,  shall  in  no  sort 
prejudice  the  cestuis  que  trust  (/)• 


(fi)  Sect.  24. 

(o)  Sect.  40. 

(/>)  Skeppard  t.  Dukey  9  Sim. 
£67 ;  see  2  HL  &  C.  909,  (n.) ;  2 
Sug.  y.  &  P.  d64, 10th  ed. 

{q)  Lock^  y.  Loek^,  Prec.  Ch. 
618 ;  see  Oa^  v.  Bulieley,  Ridg. 
Rep.  t.  Hardw.  278. 

(r)  See  LeweUin  v.  Maekworthy 

2  Eq.  Ca.  Ab.  579 ;  Earl  of  Hunt- 
inffdon  y.  Qmntest  of  BwiHngdony 

3  P.  W.  310,  (n.). 

(«)  3  P.  W.  215.  There  is  indeed 
a  case,  A  lien  v.  /Sk^ery  2  Vem.  368, 


in  which  Lord  Somen  seems  to 
have  decided,  that  an  in&nt  ceif«t 
que  trust  cannot  be  barred  by  the 
facto  of  his  trostee;  but  Mr. 
Lewin  has  shevni,  by  an  elaborate 
examination  of  the  case,  that  it  did 
not  InTolve  any  such  decision.  See 
Lewin  on  Trusts,  p.  005,  Ist  ed. 

(t)  Of  course  an  inftnt  is  not, 
any  more  than  an  adult,  barred  by 
lapse  of  time,  where  his  tnutee 
has  aliened  to  a  person  hanng 
notice  of  the  trust.  See  1  Sch.  & 
Lef.  379. 
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Where  an  administrator  in  trust  for  an  infant  has  a  right  It  ban  Inftnt'i 
to  sue  during  the  infiuicy,  and  does  not  sue  within  the  time  tween  him  and 
prescribed  by  the  Statute  of  Limitations,  the  infant  is  barred 
of  his  remedy  against  his  debtor  (tc). 

If  trustees  appointed  to  protect  the  inheritance  neglect 
their  duty,  and  suffer  an  adyerse  possession  of  twenty  years 
to  be  held,  the  Statute  of  Limitations  is  a  bar  to  the  cestui 
que  trust  (x). 

If  a  trustee  for  infants,  ha^mr  the  legal  rio^ht  to  the  pos-  Infimt'tmonej 

T     .  .1  f  .     Icftbymardlaii 

session  and  the  power  of  dealing  with  their  property,  leaves  it  in  hands  of 

in  the  ordering  and  dispodtion  of  a  man  who  becomes  bank-  puaes  to  hia 

rapt,  it  will  pass  to  the  assignees,  for  such  a  trustee  is  the  *'^'^' 
true  owner  under  stat.  21  Jac  c  19  (y). 

An  infant  cannot  take  advantage  of  his  infancy  to  excuse  Where  time  ia 

a  bar,  notwith- 

the  non-assertion  of  his  right  under  an  executory  agreement,  standing  in. 
where  an  immediate  assertion  of  his  right,  and  performance  of 
his  pari  of  the  contract,  are  essential  to  the  interest  of  the  other 
party. 

Where  there  was  {z)  an  agreement  to  grant  a  lease  on  the 
one  part,  and  a  covenant  to  lay  out  money  on  the  other,  and 
the  tenant  died,  leaving  an  infant  heir,  and  the  intended  lessor 
offered  to  execute  the  lease  if  any  one  would  accept  it  on  be- 
half of  the  infant,  but  no  one  came  forward  to  do  so :  it  was 
held,  that  the  infant,  after  he  came  of  age,  was  not  entitled  to 
a  specific  performance  of  the  agreement. 

Laches  after  the  attainment  of  majority  bars,  as  has  been 
already  stated,  a  man's  claims  in  respect  of  what  has  been 
done  or  omitted  during  his  infancy. 

Selief  may,  under  peculiar  circumstances,  be  given,  not-  Relief  Mme. 

tiniea  KiTcn* 

withstanding  laches  after  full  age.  notwithstanding 

(«)  Wyeh  y.  East  India  Com-    &  Lef.  007. 
panyy  3  P.  W.  909.  {y)  ExparU  Dale^  Buck,  905. 

{x)  Per  Lord  Manners,  in  Pns^        («)  Griffin  v.  Griffiny  1  Sch.  & 
UmdY.  Stoktty  2  Ba.  &  Be.  68  ;  see    Lef.  352. 
Mavmden  v.  Lard  Anne  ilcy,  2  ^cli* 
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The  testamentary  guardians  of  an  infant  sold  some  lots  of 
his  estate,  in  order  to  redeem  the  land  tax.  The  puichafier 
paid  the  purchase-money  to  his  agents  who  was  also  the  agent 
of  the  vendors ;  but  the  agent  did  not  pay  it  into  the  Bank 
of  England,  as  directed  by  the  statute  {a),  and  therefore  the 
title  was,  at  law,  invalid  and  void. 

The  infant  came  of  age,  and  afterwards  accounted  with  the 
agent  for  the  purchase-money,  treating  the  agent  as  his  debtor, 
and  the  land-tax  continued  to  be  pud  on  the  whole  estate : 
the  purchaser  paying  the  tax  on  that  part  which  was  in  his 
hands.  The  agent  not  being  able  to  make  good  the  purchase- 
money  to  the  late  infant,  the  latter,  eighteen  years  after  he 
came  of  age,  brought  an  ejectment.  The  purchaser  filed 
a  bill  for  an  injunction,  and  to  compel  the  late  in&nt  to 
complete  his  title ;  but  the  bill  was  dismissed,  chiefly  on 
the  ground,  that  the  purchaser's  conduct  shewed  him  to 
have  been  aware  all  along,  that  his  title  had  not  been  com- 
pleted (£). 
Affirmation  at        It  is  difficult  to  define  the  acts  and  words,  or  abstinence 

fn\\  age* 

from  acts  or  words,  which  may  amount  to  a  confirmation,  or 
affirmation,  or  adoption,  at  full  age,  of  transactions  not  abso- 
lutely void,  done  during  infancy  (c).  But  it  may  be  generally 
stated,  that  anything  which  distinctly  indicates  an  intention 
to  adhere  to  what  has  been  done,  will  be  sufficient  {d\ 

Thus,  in  CecS  v.  Lard  Salisbury  (e),  an  infant  was  held  to 
be  bound  by  an  ofier  made  by  him  in  his  answer,  whereby 
the  other  side  were  delayed,  the  infant  not  having,  imme- 
diately afler  his  coming  of  age,  applied  to  the  Court  to  retract 
his  offer  and  amend  his  answer. 

Where  a  man,  being  nearly  of  age,  obtained  from  his  trus- 
tees £350  stock,  part  of  the  sum  of  £750,  which  they  held 

ia)  88  Geo.  3,  c.  60^  s.  06.  and  Age,  (I.)  8. 

(b)  Hicks  v.  MoratUy  3  Yo.  &  J.  {d)  See  4  Leo.  4  ;  Lee  v.^rom, 

286 ;  S.  C.  2  Dow  &  CI.  414.  4  Ves.  366. 

(tf)  See  Bac.  Abr.,  tit.  Infancy  (e)  2  Vem.  224. 
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in  trust  for  him;  and  a  few  months  after,  on  coming  of 
age,  called  for  the  remainder  of  the  £750  stock,  and  re- 
ceiyed  it;  this  was  held  to  be  a  reoogmtion  of  the  preyious 
transaction  (^). 

(^)  Cory  y.  GerteJbm^  2  Madd.40, 
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CHAPTER  XL. 


OF  COMPROMISE,   ARBITRATION,   AND   ELECTION. 

Hitherto,  the  cases  of  infant  plaintiffs  and  defendants 
have  been  separately  considered,  and  the  decrees  spoken  of 
have  been  decrees  pronounced  after  argument  in  adyerse  suits. 
But  it  is  firequentlj  advantageous  for  suitors,  whether  plain- 
tiffs or  defendants,  that  the  suit  should  be  compromised,  and 
Decree  hj  con-  a  decree  be  taken  by  consent     The  Court,  indeed,  before  (a) 
ferenoe  to  in-      making  any  decree  by  consent,  where  infants  are  conbemed, 
SeJ^dal;         Usually  refers  it  to  a  Master  to  inquire  whether  it  will  be  for 
witfaoat  refer,     their  benefit ;  but  after  such  a  reference,  and  the  Master's  re- 
port in  the  affirmative,  or  without  any  reference,  if  it  dearly 


promife. 


appears  to  be  beneficial  (6),  a  compromise  will  be  sanctioned, 
and  a  decree  pronounced  by  consent,  whether  the  infant  be 
plaintiff  or  defendant;  and  upon  sudi  terms  as  the  circum- 
stances of  the  case  may  require. 
Termioroom-       Where,  for  instance,  the  whole  fund  in  the  cause  would 

have  been  exhausted  by  an  inquiry  to  which  the  in&nt  was^ 
strictly  speaking,  entitled;  the  Court  made  a  decree,  the  in- 
fant not  opposing,  by  which  he  received  a  l^aqy  of  lees  value 
than  on  one  result  of  the  inquiry  would  have  been  decreed  to 
him,  though  there  would  have  been  no  fund  to  answer  it  (c). 
And  where  a  mother  and  executrix  undertook  to  maintain  her 

(a)  1  firo.  C.  C.  488.  fendant  that  socfa  order  ahould  be 

(b)  See  JFaU  v.  Btuhfyy  1  Bio.  made  as  follows,  the  plaintiff,  by 
C.  C.  484 ;   lAppuA  v.  HoU^y  1  his  ooimsel,  consenting  theieio.** 
Bear.  423.    In  the  hitter  case  the        (c)  Fmck  v.  IngUs,  3  Bro.  C.  C. 
decree  oommenced  thus :  **  Declare  420. 
that  it  Ib  for  the  benefit  of  the  de- 
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iniknt  children  without  requiring  any  aflsistanoe  firom  their 
estate,  she  was  allowed  to  carry  on  the  testator^s  businesa 
during  her  son's  minority,  without  rendering  an  account  {d). 

The  Court  acts  with  particular  caution  where  the  inherit^ 
ance  of  an  infant  is  concerned.    Thus,  where  an  infimt  plain- 
tiff claimed  copyhold  as  heir,  against  an  adult  party  who 
claimed  it  under  a  doubtfid  surrender,  and  die  latter  proposed  Day  to  shew 
to  surrender  the  estate  to  the  use  of  himself  for  life,  and  after  promlte  of 
his  death,  to  tiie  use  of  the  infant  and  his  heirs;  the  Master  bfut'slnbe- 
reported  on  a  reference,  that  the  transaction  would  be  for  the  "^^^- 
infant's  benefit;  Lord  Hardwicke  ordered  the  surrender  to 
be  made,  on  condition  that  the  in&nt  should,  on  attuning 
twenty-K>ne,  confirm  the  life  estate  of  the  surrenderor;  but 
the  order  was  made  **  without  prejudice  to  the  plaintiff,  the 
infant,  after  he  should  attain  his  age  of  twenty-one  years.'' 
On  this  occasion.  Lord  Hardwicke  observed,  '*  There  is  no  in- 
stance of  this  Court's  binding  the  inheritance  of  an  infant  by 
any  discretionary  act  of  the  Court    As  to  personal  things,  as 
in  tiie  composition  of  debts,  it  has  been  done;  but  never  as 
to  tiie  inheritance;  for  that  would  be  taking  on  the  Court  a 
l^islative  authority,  doing  tiiat  which  is  properly  the  subject 
of  a  private  bill  («)." 

Li  the  case  of  Bingham  v.  Lard  ClanmoTri»{g\  real  pro- 
perty held  in  trust  for  an  infitnt  phdntiff  was  decreed  by  Lord 
Maimers  to  be  conveyed  by  the  trustees,  in  pursuance  of  an 
arrangement  which  tiie  Master  had  reported  to  be  for  the  in- 
fant's benefit;  and  no  day  was  given  him  to  shew  cause ;  Lord 
Maimers  intimating,  rather  doubtfully,  an  opinion,  that  the 
Master's  report  in  favour  of  the  arrangement  rendered  this 
unnecessaiy. 

The  accuracy  of  this  observation,  though  probably  not  the 
accuracyof  the  decree,  maybe  questioned;  for  it  is  conceived,  Whatforoebe- 

{d)  Drake  v.  ForHme^  1  Moll.    229,  and  2  Yes.  23;  and  see  Belt's 
201.  Supplement. 

(«)  TVyfor  V.  PhiUpi,  1  Ves,        (g)  2  MoUoy,  303. 
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kmgi  to  decree 

forcxnopio- 

miie. 


Deeds  settled 
by  Master,  to 
be  executed 
at  21. 


How  far  infant 
can  be  affected 
by  decree  (after 
reference}, 
where  not  a 
party  to  the 
snit,  query  / 


that  a  decree  giving  effiaet  to  a  eemprouiiae  whioh  has  been 
aanctioned  by  the  Court,  ought  to  have  exactly  the  same  foice 
aa  a  decree  pranouneed  after  argument;  and  that  in  the  case 
just  cited,  a  day  ought  to  have  been  given  or  refoaed^  accord- 
ing as  the  infant  would  or  would  not  have  been  entitled  to  it» 
if  the  suit  had  continued  hostile  to  the  end. 

In  another  case  it  was,  by  the  decree,  referred  to  the  Master 
to  inquire,  whether  it  would  be  for  the  benefit  of  infant  plain- 
fdflb  to  agree  to  a  fiunily  arrangement,  by  which  they  were  to 
be  bound;  and  if  he  found  that  it  would  be  beneficial  to 
settle  deeds,  to  be  executed  by  them  at  twenty-one.  No  day 
was  given*  The  arrangement  embraced,  amiHig  other  things, 
an  assignment  by  the  infants,  of  all  title  or  daim  to  certain 
real  and  personal  property ;  but  they  had  no  substantial  inte- 
rest in  the  realty  (A). 

It  seems  that  the  peculiar  jurisdiction  of  the  Lord  Chanr 
cellor  in  respect  of  infants  (t*),  which  enables  him  to  exerdse 
powers  much  more  extensive  than  those  which  belong  to  him 
where  adults  only  are  concerned,  (the  power,  for  instance,  of 
preventing  the  commission  of  crimes),  induces  him  to  take 
notice  of  the  claims  of  infantef,  even  though  they  are  not 
before  the  Court  (A),  and  even  perhaps  to  make  orders  affisct- 
ing  their  interests. 

In  a  case  before  Lord  Eldon  which  turned  chiefly  upon  the 
law  of  partnership  (Q,  certain  shares  and  interests  in  iron- 
works were  vested  in  executors  in  trust  for  infants^  one  of 
whom  was  a  posthumous  child,  who  was  not  a  party  to  any 
cause  in  Court, — a  circumstance  which  was  noticed  in  the  dis- 
cussion. It  was  referred  to  the  Master  to  inquire  whethtf  it 
would  be  for  the  benefit  of  all  parties  concerned,  that  the 
works  should  be  sold,  or  that  they  should  be  carried  on  for 


(h)  Montgameiy  v.  Reilfy^  1  BUgh,  Swanst.  376,  tupra^  p.  4C7. 

N.  S.  3G4.  {I)  Onunhi^  v.  Maide,  1  Smnst. 

(t)  2  Swanst.  413.  495. 
(k)    Hawkins   v.    Lusoombcy    2 


OP  CX>lfPBOMI8E,   ARBITRATION^   AMD  SUBCTIOM.  547 

the  purpose  of  winding  up  the  conoern.  The  Master  re- 
ported  that  it  would  be  for  the  benefit  of  llie  in&nts^  and  of 
all  other  parties  conoemed  in  the  works,  that  the  shares  and 
interests  vested  in  the  executors  should  be  sold  for  a  specified 
sum  to  the  owner  of  the  remainder  of  the  works,  and  it  was 
ordered  that  the  executors  should  be  at  liberty  to  sell  accord- 
ingly. It  must  be  mentioned  that  the  executors  had  power 
under  the  will  of  their  testator  to  sell  if  they  should  think  fit. 

When  a  decree  by  consent  affecting  infants  has  been  made  Deeraehas 
without  a  previous  reference,  the  authority  is  (as  m  the  case  witboat  rdbr- 
of  an  order  for  maintenance)  the  same  as  if  it  had  been  re- 
ferred to  the  Master,  and  he  had  made  a  report  that  it  would 
be  for  their  benefit  (m). 

An  order  may  be  obtained  in  a  Chancery  suit  (n)  to  which  R«lbraioetoin- 
an  infiint  is  a  party,  for  a  reference  to  the  Master  to  inquire  beneficial  that 
whether  it  would  be  for  tiie  benefit  of  the  in&nt  that  the  temd  to  arin- 
cause  should  be  referred  to  the  arbitration  of  a  particular 
person  or  persons;  and  the  award,  if  not  in  itself  inequitable,  Award  will  be 
to  which  point  the  Court  would  no  doubt  suffer  its  attention 
to  be  called,  is  binding  on  the  infant,  and  will  be  enforced  by 
the  Court,  as  in  the  case  of  a  compromise. 

The  question,  how  &r  an  infant  is  bound  in  equity  by  a  DiscDMbmis  to 

bow  fiur  infimt 

submission  to  arbitration,  has  been  involved  in  some  perplexity  ia  bound  in 

by  the  report  of  a  case  (o)  decided  by  Lord  Nottingham,  ^Snton.  "^  ' 

Matters  in  difference  were  referred  by  consent  and  order  of 

the  Court,  and  an  award  made ;  exceptions  were  taken  to  the 

award  on  the  one  side,  and  the  other  side  moved  that  it  might 

be  decreed.    The  Lord  Chancellor  said,  "  If  the  parties  with-  Diatinction  be- 

twocii  mbmis* 

out  the  Court  refer  the  differences,  they  choose  their  own  rionoatof 
judges,  and  this  Court  relieveth  not  against  the  award,  unless  Court. 
it  be  in  a  case  of  corruption,  exceeding  authority,  or  the  like. 

(m)  1  Bro.  C.  C.  488.  (o)  Cavmduh  v.  ,  Trin. 

(ft)  See  Davit  v.  Po^,  9  Yes.  28  Car.  2 ;  S.  C.  1  Cha.  Ca.  279 ; 

350  ;   Watson  on  Arbitration,  p.  S.  C.  1  £q.  Ab.  50. 
54, 2nd  edition. 


MS  OF  COMPROMISE,   ARBITRATION,   AND  ELECTION. 

But  when  there  is  a  reference  by  consent  and  order  of  Courts 
if  it  appear  unequitable,  this  Court  will  not  decree  it :  and 
accordingly  in  this  cause  set  aade  the  award  and  bond  of  sub- 
missioiL  The  reason  was,  because  it  concerned  an  infimt, 
to  whom  £450  was  awarded;  and  that  bond  should  be  given 
by  the  guardian,  that  the  infant  should  at  his  full  age  convey 
the  lands  in  question,  which  is  not  reasonable,  for  he  may 
die ;  or  if  he  live  to  age,  refuse  to  convey,  so  it  is  not 
mutuaL" 

''  The  Lord  Chancellor  also  said,  he  would  never  decree  an 
award  which  should  bind  an  infant." 

Lord  Tenterden,  who  quoted  this  judgment  in  a  modem 
case  (p),  laid  the  chief  stress  upon  the  words,  '^  it  is  not  mu- 
tual." 

But  the  report  of  Cavendish  y. is  very  defective. 

We  are  not  told  which  side  objected  to  the  award ;  whether 
the  guardian  refused  to  ^ve  his  bond,  or  the  opponte  party 
'  considered  the  guardian's  bond  an  inadequate  security  for  the 
infant's  performance  of  the  award.    If  the  guardian  had  been 
willing  to  ^ve  his  bond,  and  the  other  party  had  deemed  it  a 
sufficient  security,  there  would  have  been  no  want  of  mutual- 
ity.    Lord  Nottingham's  declaration  that  he  would  never 
decree  an  award  which  should  bind  an  infimt,  must  be  under- 
stood with  reference  to  the  case  before  him,  which  was  that  of 
Infant  not         an  infant  called  upon  to  convey  his  real  estate:  andasadecree 
to  oonT^  real     of  the  Court  itself  cannot  (except  in  the  cases  provided  for  by 
^y  to  diew^^    statute)  bind  an  infant  to  convey  his  real  estate  so  as  to  de- 
prive him  of  his  day  to  shew  cause  against  it, — of  course  the 
award  of  an  arbitrator  does  not  so  bind  him. 

That  Lord  Nottingham  could  not  have  intended  to  say 
without  qualification,  that  he  would  never  decree  an  award 
which  should  bind  an  infant,  appears  from  a  case  of  the  very 
same  year,  cited  by  Lord  Hardwicke  in  Harvey  v.  Ashley  (r). 

(p)  BiddeU  V.  Dowse,  6  B.  &  C.        (r)  3  Atk.  614. 
255 ;  S;  C.  9  D.  &  Ry.  404. 


cause. 
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III  the  case  of  the  Bishop  of  Bath  and  Welh  v.  Hippeshy^  Award  rap. 
28  Cha.  2,  before  Lord  Nottingham,  there  was  a  submission  to  beoefidal  to 
an  award  by  the  Bishop  on  one  part,  and  the  defendant,  an  in- 
fant, and  his  guardian  on  the  other  part ;  the  award  was  to  this 
eflTect,  that,  during  the  Bishop's  life  and  the  infant's  minority, 
the  plaintiff  and  defendant  should  be  at  liberty,  promiscuously, 
to  dig  lead  ore  in  certain  ground,  and  that  the  profits  should 
be  divided  equally  between  them :  a  bill  was  brought  to  con- 
firm the  award,  and  the  Court,  being  of  opinion  that  the  infitnt 
was  bound  by  it,  indemnified  the  trustees  for  what  they  had 
done,  and  decreed  according  to  the  prayer  of  the  biU,  that  the 
award  should  be  established. 

Here  the  reference  had  been  made  without  the  sanction  of 
the  Court  But  one  of  the  parties  being  an  infimt,  and  there- 
fore incapable  of  choosing  his  own  judge.  Lord  Nottingham's 
observations  as  to  references  made  out  of  Court,  do  not  apply ; 
and  he  must  have  acted  solely  with  a  view  to  the  infant's 
benefit,  by  which  alone  such  transactions  are  to  be  tested* 

At  law  an  infimt  cannot  be  bound  by  a  submission  to  arbi-  Infant  is  not 
tration.    Whether  his  submission  is  void  or  only  voidable,  is  muoon  to  arbV 
a  question  on  which  the  authorities  are  at  variance  (^).  ^ 

But  an  award  made  where  an  infimt  is  a  parly  to  the  sub« 
mission,  is  not  at  law,  at  aU  events  during  the  infancy,  binding 
either  on  the  infimt  or  on  any  other  party  to  the  submission. 
And  an  award  made  upon  such  a  submission,  directed  by  a 
Court  of  Equity,  cannot  be  enforced  at  law,  at  least  where 
the  order  for  the  reference  to  arbitration  proceeds  upon  the 
consent  of  the  attomies  of  the  parties  in  the  8uit(«),  for  in  if  adult  bindi 

(0  See  1  Selwyn,  N.  P.  129,  lOth  Sir  W.  Jones,  164 ;  Latch,  207  ; 

ed.;  Watson  on  Arbitration,  p.  63,  Noy,  93 ;  GiU  ▼.  Fuateil,  Freem. 

2nd  ed. ;  Bro.  Arbitr.  pi.  43 ;  10  H.  52, 139 ;  Dowse  ▼,  Coxe^  3  Bing. 

6. 14 ;  Fitzh.  Arbitr.  pi.  4 ;  Rolle,  20 ;  S.  C.  10  J.  B.  Moore.  272 ; 

Arbitr.  p.  268,  (A.),  1,  2 ;  Ibid.  BiddeU  v.  Dowse,  6  B.  &  C.  255  ; 

Enfant,(D.)6 ; Vin.  Arbitr.( A.a.) ;  S.  C.  9  D.  &  Ry.  404. 
RudstonY.  Fafcff,  March,  112, 141  ;        (u)  BiddeUy.Dmm,  tibi  supra. 


550  OF   COMPROMISE^   ARBITRATION^    AND  ELECTION. 

himielf  for  in-    Buch  a  0086  there  is  no  mutuality.    But  if  the  next  friend  of 
is  good.  the  infant,  or  his  guardian,  or  any  other  person  chooses  to 

submit,  to  be  personally  bound  for  the  infant's  acquiescence 
under  and  performance  of  the  award,  and  to  be  responsible  if 
he  should  refuse  to  comply  with  it  when  he  comes  of  age,  this 
gives  mutuality  to  the  contract,  and  all  persons  submitdng 
are  bound  by  the  award  (x). 
How  far  a  sub-       Submissions  on  the  part  of  infants,  though  not  binding  on 

mission  on  the  ,     ^^ 

part  of  an  in-     them,  ai^  not  discoursged  nor  treated  as  null,  even  in  Courts 

rant  is  regarded.      ^  . 

of  law. 
Notice  given  to       Where  a  cause,  in  which  an  in&nt  by  his  next  friend  wbb 

him 

plaintiff,  was  referred  by  parol  agre^nent,  it  was  held  that  tlie 
infant  should  have  notice  of  the  award,  (which  was  for  the 
payment  of  costs),  and  should  be  asked  whether  he  would 
abide  by  it  or  not;  and  that  if  he  refused  to  do  so,  the  de- 
fendant might  carry  down  the  record,  and  proceed  to  trial 
by  proviso  (y). 

An  award  made  against  toistees  and  guardians  of  an  infant, 
who  was  tenant  for  life  of  real  estate,  but  died  before  the 
award  was  made,  is  not  binding  upon  the  trustees  (z). 

Of  course  an  infant  remaindei^man  is  not  bound,  at  law  or 

in  equity,  by  the  submission,  out  of  Court,  of  the  tenant  for 

life  (a). 

Court  will.  If         Where  a  case  of  election  arises,  either  undera  willor  under 

for  infoat.'         &  deed,  and  the  party  who  ought  to  elect  is  an  infant ;  the 

practice  is  to  refer  it  to  the  Master  to  inquire  what  will  be 
most  for  the  infant's  benefit,  and  tiaieelection  will  be  madefiur 
him  accordingly,  (the  Court  merely  supplying  that  discretion 
in  the  choice,  which  by  reason  of  his  infancy  he  is  supposed 

{x)  BiddeUy.D<nDseyVbi supra;  (y)  Cfod/rq^  y,  Wade^  6J.  B. 
Eoberta  v.  Neteboldy  Comb.  318;    Moore,  488. 


Boipyer  v.  Bloehidge^  3  Lev.  17  ;  {»)  Brittaw  v.  ^tmw, 3D.  &  R. 

Cfitt  V.  Euuell,  M  supra;  see  Ba*  184. 

eon  v.  Duftorr^,  1  Lord  Raym.  246  ;  (a)   Singleton   v.   SingleUm^    2 

Burrdl  v.  Jones,  3  B.  &  Aid.  47.  Molloy,  620. 
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to  want),  and  will  be  binding  upon  him,  both  as  to  real  and  as 

to  personal  estate (&).     But  he  cannot  be  declared  a  trustee  of  He  cannot  be 

real  estate  which  it  has  been  reported  to  be  for  his  benefit  to  ^ey  under  iul' 

resign,  nor  be  ordered  to  convey  it  under  stat  1  WilL  4,  c  60,  ^  ^"^  *'  *'  ^' 

for  cases  arising  out  of  the  doctrine  of  election  in  equity  are 

excluded  by  the  18  th  section  from  the  operation  of  the  statute. 

The  conveyance  must,  therefore,  be  postponed  till  the  infant  Day  to  shew 

attains  twenty-one,  and  consequently  he  must  have  a  day  to 

shew  cause. 

(h)  CketvBjfnd   v.   Fleetwood^  1  ston's  note  to  QretUm  v.  Howard^ 

Bro.  P.  C,  ed.  Toml.,  SCO ;  Chod-  (1  Swanst.  413),  where  some  old 

wyn  y.  Goodwyn^  I  Yes.  228 ;  Rwh-  cases  of  a  contrary  tendency  are 

oitf  y.  Bushaut,  6  Bro.  P.  C,  ed.  commented  upon.  The  same  learn- 

TomL,  89, cited  m Moore  y.  BuUm-^  ed  writer  (Ibid.  416,  n.)  suggeats 

2  Sch.  &  Lef.  267;  Ghodwyn  y.  that  in  the  case  of  in&ncy  it  would 

ChoduyHf  1  Yea.  226 ;  Bigland  y.  not  be  unreaaonable,  considering 

HuddlaUm^  3  Bro.  C.  C.  286,  n. ;  that  preference  may  be  determined 

2  Fonbl.  £q.  326,  n. ;  GreUon  y.  by  circumstances  independent  on 

Hdwardf  1  Swanst  409 ;  Hume  y.  pecuniary  yalue,  to  distinguish  be- 

BmuMly  2  S.  &  S.  174,  mjpra,  p.  tween  cases  where  the  interests  of 

267;    EhringUm  y.  EhringUm^  6  third  persons  require  an  immediate, 

Madd.  117 ;  Reynolds  v.  Tbrin,  1  and  where  they  admit  a  suspended 

Ruas.  129 ;  JSimmm  y.  Jbnev,  2  R.  election. 
&  Myl.  374, 377.    See  Mr.  Swan- 
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CHAPTER  XLL 

OF   VARIOUS   MATTERS   RELATING   TO   INFANTS. 

X  HE  foregoing  chapters  refer  chiefly  to  cases  where  the  in- 
terests of  infants  are  in  conflict  with  those  of  other  persona. 
But  as  the  forms  of  litigation  are  every  day  assumed,  where 
there  is  no  real  dispute,  merely  for  the  purpose  of  obtaining 
for  infants  the  protection  of  the  Court,  it  may  be  convenient 
to  state,  by  way  of  supplement  to  the  information  already 
given  under  various  heads,  certain  rules  adopted  by  the  Courts 
for  the  benefit  of  infants,  whether  plaintiffs,  defendants,  or 
brought  incidentally  into  view  without  being  parties  to  any 
cause,  and  also  certain  particulars  which  have  not  been  men- 
tioned elsewhere. 
Guardian  for  A  ffuardian  may  be  appointed  for  an  infant  plaintiff  before 

infant  plaintiff  ^  J  rr  ^  r     ^ 

before  appear,  the  defendants  have  appeared ;  for,  if  a  guardian  is  not  to  be 
antg.  ~  appointed  till  the  defendants  have  appeared,  the  in&nt  may 

be  left  for  many  months  without  any  one  to  take  care  of  his 
Maintenance      person,  or  to  see  to  his  education  (a).     And  in  a  case  where 

the  bill  was  filed  on  behalf  of  infant  plaintiffs  against  the 


cutors  of  their  father^s  will,  for  an  account,  &c,  a  reference 
was  made  for  a  guardian  and  maintenance,  before  answer 
(though  after  appearance)  of  the  defendants  (ft). 
Title  of  peti-  A  petition  for  a  guardian  and  maintenance,  where  there  is 

dian  and     '     no  suit,  must  be  intitled,  *^  In  the  matter  of  A.  K  an  in- 
main       oe.      fjuit(c) ;"  and  if  it  be  presented  to  the  Lord  Chancellor,  it 

must(<f),  in  common  with  all  notices  of  motion  not  in  any 
cause,  and  all  petitions  not  in  any  cause,  which  are  presented 

(a)  PmdUtm  v.  3faekr<ny,  Dick.        (e)  3  Dan.  C.  P.  266. 

796.  (d)  See  the  6tb  Order  of  1 1  Nov. 

(b)  Mortimer  v.  West^  Reg.  Lib.     1841. 
1817,  B.,  fol.  76. 
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to  the  Lord  Chancellor,  be  marked  with  the  title  of  one  of 
the  Vice-ChancellorSy  and  thenceforth  be  attached  to  such 
Vice-Chancellor'a  Court,  unless  removed  theiteftom  by  any 
special  order  of  llie  Lord  Chancellor. 

The  statutes  eniibling  guardians  to  act  for  infants,  do  not  WhatguArdiau 

. .  .  are  oompetent 

specify  the  kinds  of  guardianship  to  which  they  extend  (e) ;  to  act  for  in. 

•  1  A«  ii/\   fants  under  sta- 

yet  persons  acting  under  any  of  those  statutes,  must  be  real(^)  tntes,  pomtrn^ 
guardians  and  not  volunteers.    It  happens  also,  sometimes,  ^(ien!°  ^ 
thata  pow^r  of  leasing  is  given  by  will  or  deed  to  the  guardians 
of  children  who  have  no  guardians ;  and  the  standing  orders 
of  the  House  of  Lords,  relating  to  private  bills,  require  the 
consent,  by  guardian,  of  infants  whose  interests  are  affected. 

That  testamentary  guardians  and  guardians  in  socage  may 
act  in  such  circumstances,  there  can,  it  is  conceived,  be  no 
doubt,  and  probably  also  where  the  in&nt  has  socage  lands> 
but  has  piEU9sed  llie  age  of  wardship  in  socage,  a  guardian  ap- 
poiiited  by  him  may  act ;  or  the  father,  if  he  be  alive(A);  but  in 
all  odier  cases  it  is  extremely  desirable  to  have  a  guardian  ap- 
pointed by  the  Court  of  Chancery.   The  Court  will,  if  desired,  Gnardian  ap- 
appoint,  even  without  a  reference,  a  guardian  of  the  infant's  for  ipecUd  pur- 
person  and  estate  for  the  single  purpose  of  consenting,  con-  ^"^  * 
tracting,  or  performing  the  act  required ;   and  where  an  ap-  no  recog;ninao0 
pointment  of  this  kind  is  made,  no  recognisance  is  required 
tcom  the  guardian  (t). 

A  man  may  act  as  an  infknt's  solicitor  and  next  ftiend  in  Solicitor  maj 

.,  .-^z  n  be  next  friend* 

the  same  smt(7}« 

A  husband  and  wife  having  lived  apart  under  articles  of  Effect  of  stipu^ 

-  •        lationa  as  to 

Separation,  a  reconciliation  took  place;  upon  which  occasion  chUdrenin  arti'^ 
an  instrument  was  executed  by  them  and  two  trustees,  pro-  tion. 
Tiding  that  the  wife  might,  at  any  future  time,  with  the  as^ 

(«)  Suprn,  pp.  280,   296,  and  1841,  A.,  fol.  822 ;  see  Appendix, 

chap.  27.  P-  xvii. 
(^)  JVarey.Polhia^8upra,^.288.       ( j)  Lundin  v.  Dorni^  RoUa,  22 

(A)  Sw In  re NaishySupray  ^,218.  March,  1842 ;  Reg.  Lib.  1841,  B., 

(t)  Ex  parte  Qfurtena^f  Reg.  LIK  fol.  614 ;  see  Appendix,  p.  xvii. 

O  o 
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sent  of  the  trustees,  separate  fiom  her  husband^  and  take 
away  the  children;   and  upon  such  separation,  reviving  the 
provisions  of  the  former  articles.     After  a  second  separation, 
a  bill  was  filed  to  have  these  instruments  delivered  up;  and 
In  the  course  of  the  discussion  relating  to  the  suit  (which  was 
eventually  compromised)  Lord  Eldon  made  the  following  ob- 
servations:— ^^  The  father  has  control  over  the  children  by  the 
'law ;  as  the  law  imposes  upon  him,  with  reference  to  the  pub- 
lic welfare,  most  important  duties  as  to  them.   If  the  husband 
can  contract  with  his  wife,  who  cannot  by  law  contract  with 
him  (and,  in  this  instance,  the  control  as  to  the  children  is 
between  the  husband  and  wife  only),  it  deserves  great  oona- 
deration,  before  a  Court  of  Law  should,  by  habeas  corpus^ 
upon  a  unUaieral  covenant,  as  the  Scotch  call  it,  take  firom  him 
the  custody  and  control  of  his  children,  thrown  upon  him  by 
the  law,  not  for  his  gratification,  but  on  account  of  his  duties, 
and  place  them,  against  his  will,  in  the  hands  of  his  wife  (i).^' 
Lord  EldoH  acted  upon  these  principles  in  the  case  of  the 
Earl  of  Westmeath  (/).    It  is  to  be  observed^  that  ndther  of 
the  deeds  relied  on  in  that  case  contained  any  covenant  for  in* 
demnifying  the  husband  against  the  wife's  debts ;  that  the  first 
deed  was  made  to  provide  for  a  future  separation ;  and  that 
there  had  been  cohabitation  subsequentiy  to  the  seconddeed  (m^ 
Lord  Eldon's  opinion  dted  above  (n),  that  there  cannot  be 
Nitore  of  the     ^  guardian  of  children  whose  father  is  alive,  was  also  the 
o?i3i^te!Ih^^  opinion  of  Lord  Chancellor  Hart,  who  said,  tiiat  any  other 
the&Aer.         person  whom  it  becomes  necessary  to  appoint,  is  not  the 

guardian,  but  rather  a  curator,  to  take  care  of  the  children,  to 

protect  them  against  some  prejudice  during  the  fiither^s  life  (o). 

Testamentary         If  an  infant  sues  out  a  writ  de  homine  replegiando  against 

plead  the  fM-     "^  testamentary  guardian,  the  latter  may  plead  the  special 

eial  matter  vpoA  matter  to  the  Writ,  and  defend  himself  at  law.     But  unless 

{k)  Lord  St,  John  v.  Lac^  St.        (m)  Jac.  126. 
John,  11  Yes.  526 ;  see  p.  631.  (n)  Page  144  ;  see  p.  148. 

(/)  Supra,  p.  166.  (o)  1  MoU.  210. 
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there  is  a  suit  in  the  Court  of  Chancery  relating  to  the  infant^  writ  <fe  kom,  re- 
the  guardian  cannot  obtiun  an  order  of  that  Court  to  super- 
sede the  writ  (p). 

There  ought  always  to  be  a  reference  to  the  Master,  where  There  must  be 
there  is  a  dispute  as  to  who  shaU  be  invested  by  the  Court  '^^"^^ 
with  the  guardianship  of  a  child  (y).  fSJJ^Sfd&I^' 

A  reference  to  the  Master,  to  approve  of  a  scheme  of  edu-  sra«- 
cation,  cannot  be  dispensed  with,  when  guardians  do  not  agree 
as  to  llie  management  of  th^  wards  (r). 

The  mother  of  illegitimate  children  is  frequently  appointed 
their  guardian. 

It  is  said  {s)  to  be  questionable,  whether  the  Irish  Statute,  Qaertion  u  to 
33  Greo.  3,  c.  21,  s.  1,  has  not  placed  Popish  Eccleoastics  upon  guardianship  in 
the  same  footing  with  Protestaat  Ecclesiastics,  with  respect  ^"^^  ' 
to  guardianship ;  and  enabled  Papists,  &c,  whether  ecclesias- 
tical or  lay,  to  be  guardians  to  the  children  of  Protestants,  as 
well  as  of  Roman  Catholics. 

A  Boman  Catholic  father  having  by  his  will  appointed  Religions  eda- 
guardians  of  his  own  &ath  for  his  children,  and  enjoined  them  ^  fi^^en,  noT 
to  educate  the  children  as  Roman  Catholics,  and  his  only  child  ^^^^^ 
having  been  allowed  to  remain  chiefly  with  Protestant  rela- 
tions up  to  the  age  of  fifteen,  when  it  was  proposed  to  place 
him  at  school  with  a  clergyman  of  the  church  of  England, — 
the  surviving  testamentary  guardian,  who  had  never  acted 
before,  objected  to  this  course ;  and  a  petition  was  presented, 
praying  a  reference  for  maintenance  and  to  settie  a  scheme  for 
the  infant's  education.     Vice-chancellor  Knight  Bruce,  in  ac- 
cordance with  the  principles  laid  down  in  Lyons  v.  Blenkin(t), 
though  he  was  strongly  of  opinion  that  the  infant  ought  to  have 
been  brought  up  as  a  Roman  Catholic,  considered  that  great 
danger  to  the  spiritual  welfare  and  to  the  moral  character  of 

(p)  7Vd>lecocF8ca8eylAik.e33;  (r)  Campbell  v.  Macka^y  2  M. 

8ee  p.  37,  n.  (Z),  mpra.  &  C.  34. 

(q)  BeaUie  v.  Johmtone,  19  Law  («)  1  Gabbett's  Digest,  420. 

JoQm.  dOO.  (0  Jac.  245;  mpra,  pp.  136, 138. 

oo2 
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the  in&nt  might  arise  from  a  change  of  religions  educalioiiy 
and  intimated  that  he  would  consult  the  wishes  of  the  ii 


Reference  to      as  to  his  future  reliirious  education*      The  testamentary 

inquire  who  '^  ^ 

IB  the  legal        guardian  not  having  acted  before,  his  Honor  held  it  to  be 

guardian*  ,  .        . 

necessary  that  a  reference  should  be  directed  to  ascertain  wno 

was  the  l^al  guardian  of  the  infant  (u). 
It  has  of  late  become  not  unusual  to  insert  in  the  order  of 

reference  for  a  guardian  a  direction  to  inquire  whether  the 

infant  has  any  legal  guardian. 
Erroneousorder       The  existence  of  an  erroneous  order  as  to  the  maintenance 
does  not  bind     of  an  infant  party,  whether  plaintiff  or  defendant,  does  not 
may  be  stopped  prevent  the  Court  &om  making  an  order  inconostent  with  the 
prospectively.     ^^^  as  to  the  principal  fund.     The  payment  of  maintenance^ 

under  such  erroneous  order,  would  be  stopped  prospectively ; 

but  the  order  would  not  be  discharged,  so  as  to  make  trustees 

liable  for  the  payments  tiiey  have  made  under  it(jr). 
Allowance  for         If  the  allowance  for  an  infant's  maintenance  be  increased  ^)> 
brother,  Court    iR  Order  to  meet  tiie  expense  of  educating  a  brother  or  sister, 
J^l^^^'        the  Court  requires  to  be  minutely  informed  as  to  the  plan  of 

education  which  is  adopted  (z). 
Husband,  An  infant  plaintiff,  a  ward  of  the  Courts  having  married 

ried  mfant '       without  leave,  her  husband  filed  a  bill  in  her  name  and  his 
out  leaTeTmust  ^^^  ^  revive  the  suit  which  had  thus  become  abated ;  but  on 

b^rehe  can      ^^  husband  out  of  the  jurisdiction,  all  proceedings  in  the  bill 
reriyed  suit.      of  rcvivor  wcre  Stayed  till  the  husband  should  appear  and 

answer  for  his  contempt  in  marrying  the  ward  (a). 
Proceedings  A  man  was  ordered  to  stand  committed  for  marrying  a 

who  has  com.    ward  of  the  Court  without  permission;  a  warrant  was  made 
tempt  iTd-       oxkt  to  apprehend  him,  but  he  could  not  be  found ;  afterwards 

(u)  WUtsf  r.  Marshall,  1  You.  &        (jer)  Campbell  v.  CampbtU^  L.  C, 

C.  N.  C.  68.  18th  Nov.  1840. 

(«)  Saunden  v.  Vautier,  I  Cr.        (a)  BrummeU  v.  Man^shenem,  7 

&  Ph.  240.  VeB.  237  ;  Beg.  Lib.  1801,  A.,  foL 

(y)  Supray  p.  250.  546  ;  8e«  4  Sim.  284. 
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it  was  discovered  that  he  was  a  prisoner  in  the  Marshalsea  for  r«^T  ^  ca*- 

tody  of  inotlier 

debt;  his  contempt  being  criminal,  not  of  a  civil  nature,  he  Court. 
could  not  be  charged  in  custody,  especially  as  the  Court  of 
Chancery  had  no  jurisdiction  oven  the  Marshalsea.  After 
consideration.  Lord  Hardwicke,  C,  ordered  an  habeas  carptu 
dan  catuU  to  issue,  directed  to  the  Marshal  of  the  Marshalsea, 
or  his  deputy  there,  to  bring  his  prisoner  to  the  bar  of  the 
Court  of  Chancery  to  answer  his  contempt  (A). 

Though  all  persons  promoting  the  marriage  of  a  ward  of  Ward  not 
Court  without  leave  have  been  treated  as  guilty  of  contempt,  ^tempt.^*^ 
the  ward  is  considered  as  passive,  and  it  does  not  appear  that 
any  punishment  has  ever  been  inflicted  on  him  or  her  for  • 
disobedience. 

A  marriage  {c)  was  pronounced  null  on  the  ground  of  force  Marriage  of 
and  custody,  having  been  celebrated  between  a  girl  aged  only  yean  to  her 
twelve  years  and  a  half,  and  one  of  her  testamentary  guar-  ^^  for"forci 
dians,  who  had  taken  her  from  school  and  carried  her  abroad  *°^  custody. 
for  the  purpose  without  any  constraint. 

It  appears  that  lliey  had  gone  abroad  in  violation  of  an  order 
of  the  Lord  Chancellor  as  well  as  without  the  consent  of  the 
other  guardians  {d),  and  hence  it  may  reasonably  be  inferred, 
that  the  suit  for  nullity  of  marriage  was  not  instituted  with- 
out the  approbation  of  the  Court  of  Chancery.     The  reports  Suit  for  nniuty 
do  nol^  it  is  believed,  contain  any  other  case  in  which  such  a  of  ^mide^ard 
suit  has  been  sanctioned  by  the  Court  on  behalf  of  a  female  ®^^^^^- 
ward. 

Where  a  ward  of  Court  had  been  sent  by  his  mother  to  a  virhere  remoral 
milder  dimate,  under  the  urgent  advice  of  medical'  men,  and  court  wiu  be 
without  any  intention  of  violating  the  rules  of  the  Court ;  ^° 
the  Court  acted  as  it  would  have  done  if  the  infant  had  been 
removed  by  permission  (e). 

A  person  entitled  at  21  to  a  fund  in  Court,  having  attained  Fond  not  kept 

(b)  Brandon  v.  Emi^ht^  Dick.        (d)  Page  428. 

160.  (e)  Windham  v.  Lord  Ennit- 

(c)  Harford  v.  Morria^  2  Hagg^    morty  1  Keen,  467 ;  see  p.  129, 
Cons.  Rep.  428.  tupra. 
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in  Court,  for     that  age*  petitioned  to  receive  a  dividend  only>  wishing  the 

party  of  ioJil  •  ^  t^ 

age.  money  to  continue  in  the  name  of  the  accomitant-genenil; 

but  Lord  Thurlow  refused  to  make  such  an  order,  and  ordered 

him  to  take  the  money  (ff). 

Fkcts  must  be        It  is  the  duty  of  all  persons  applying  to  the  Court  on 

taking  infants'    behalf  of  infants,  or  on  behalf  of  persons  instantly  upon  their 

Coart^at^2L      oeadng  to  be  infants,  and  not  fully  informed  of  thdr  ri^ta, 

or  of  the  nature  and  purpose  of  the  application  made  in  their 

behalf,  correctly  to  represent  to  the  Court  all  material  dr- 

cumstances  concerning  the  interest  of  those  on  whose  behalf 

the  application  is  made. 

Perwns  obtain-      Where  money  belon^ng  to  an  infant  ward  has  been 

o^ered°to"rel    obtained  out  of  Court,  the  Court  being  misled  either  by  the 

^      ^ '  suppression  of  the  &ct  of  infancy,  or  by  the  assertaon  that 

the  ward  is  of  age,  the  persons  who  have  misled  the  Court, 
and  those  who  have  profited  by  the  deception,  will  be  ordered, 
upon  petition  in  the  same  cause,  to  replace  the  sum  so  obtained, 
and  also  (if  the  justice  of  the  case  requires  it)  the  amount 
which  might  have  been  produced  by  the  interest  or  dividends 
dnce  it  was  drawn  out  (A). 
Husband  most       It  is  the  uniform  and  undeviating  practiceof  the  Court  not 

not  Fooe&TO 

fortune  of  ward  to  permit  the  husband  of  an  infimt  ward  to  take  h^  fortune, 
settlement.        without  seeing  that  he  has  made  a  proper  settlement  on  her 

and  her  issue.     The  consent  of  the  father  does  not  make  an 
exception  to  the  rule,  though  it  might  protect  the  husband 
£rom  the  penal  consequences  of  a  contempt  of  the  Court,  in 
marrying  its  waid(0. 
What  property      The  settlement  may  dther  be  of  the  wife's  fortune,  or  of 

some  proper  equivalent ;  and  if  it  is  a  settlement  of  the  hus- 
band's estate,  the  Master  will  require  evidence  of  the  suffi- 
dency  of  the  title  and  of  the  nature  of  the  estate  (k). 
If  a  ward  of  Court  comes  of  age  and  marries,  and  there  is 

(g)  Isaac  y.  Chmperiz^  1  Yes.  Ibid, 

juji.  44.  (t)  See  Milncr  v.  Colmery  2  P. 

(h)  Barringkm  v.  Groffan,  Beatt.  W.  639. 

199;  Bowes, y.  Stra^nwrey  cited  {k)  Beatt.  215. 


may  be  settled. 


OF  VABIOUS  BfATTBBS  RELATING   TO   INFAKT8.  S59 

in  fact  a  settlement  executed^  the  Court  will  not  inquire  into 
the  proyidence  or  improvidence  of  the  settlement  (/). 

But  although  a  wife  being  adolt^  may  in  ordinary  cases  where  fraudu- 

come  in  and  desire  her  fortune  to  be  paid  over  to  her  husband  l^"fe^^*^*' 

if  no  settlement  has  been  made,— yet  if  a  fraudulent  settle-  JJ^^^f^**^ 
ment  was  made  she  cannot  do  so,  and  the  whole  disposal  must 
remain  with  the  Court  (m). 

Where  the  parties  do  not  agree  to  such  a  settlement  as  the  where  there 

Master  approves,  they  cannot  elude  the  jurisdiction  by  merely  S^^^u^^^"*' 

waiting  till  the  determination  of  the  minority ;  for  if  a  settle-  ^^tJ"^. 

ment  is  made  after  full  age,  in  completion  of  a  treaty  entered  H^^m. 

into  during  minority  without  the  sanction  of  the  Court,  tiie  give  up  the  for. 

tnne,  except 

Court  will  not  part  with  the  property  of  its  late  ward,  but  upon  a  settle- 
wiQ  refer  it  to  the  Master  to  consider  the  settiement  made,  by  it, 
and,  if  necessary,  to  have  a  new  settiement  executed  (n). 

So  where  a  person  about  to  contract  marriage,  applies  to  and  hnahand 
the  Lord  Chancellor  under  the  Marriage  Act  (o)  for  his  con-  proposal  for 
sent,  and  upon  a  reference  to  the  Master  to  say  whether  it  is  a  beforT^ 
proper  marriage,  the  intended  husband  carries  into  the  office  a  ^''^''- 
Btate  of  facts  supported  by  affidavit,  in  which  he  states  that 
he  has  agreed  to  make  a  certain  settiement  if  the  marriage 
takes  place.     This  proposal,  it  seems  (/?),  is  binding  upon  him 
under  the  Statute  of  Frauds,  even  if  the  marriage  afterwards 
takes  place  by  banns,  and  not  under  the  authority  of  the  Lord 
Chancellor  {q). 

(/)  Beatt.  214.  this  treatise), Lord  Langdale,M.R., 

(m)  Barrington  v.   Chrogan^  2  declined  to  follow  the  case  of  €hd- 

Moll.  249.  U»  V.  €hiUiny(l  Sim.  236),  in  taking 

(n)  In  re  Ikmne^  2  Moll.  490,  the  consent  of  a  married  woman, 

and  note.  who  was  a  minor,  to  the  payment 

(o)  6  Geo.  4,  c.  76,  s.  17.  out  of  court  of  money  to  which 

(p)  Per  Vice-Chancellor  Wi-  she  was  entitled  ;  h,n^m  Abraham 

gram,  Cooke  v.  JPiyer,  6  Jur.  479.  v.  Neweombe,  (6  Jurist,  433),  Sir 

(g)  In  the  case  of  S^tthba  r,  Sar-  L«  Shadwell,  V.  C,  said,  that  it 

gon^  (2  Beav.  496,  reported  since  was  clear  that  some  circumstance 

the  publication  of  the  first  part  of  of  importance  had  been  omitted 
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Consent  of 
guardians 
under  Marriage 
Act  iuTalid 
where  fi^ther 
alive. 


Commission  of 
lunacy  against 
iaiant; — 
reference 
whether  benefi- 
cial. 


Wl^ere  granted. 


No  person 
whatever  may 
profit  by  in- 
fluence over 
Vunors. 


The  marriage  of  a  minor  by  lic^iiBe  derives  no  validity  firom 
the  consent  of  guardians  appointed  for  the  purpose  by  tlie 
Ijoxd  ChanceUor,  if  the  minor's  legal  father  is  Uving  at  ibe 
time(r):  and  such  a  marriage  was  held  void  under  Lord 
Hardwioke's  act,  though  the  parties  did  not  know  till  after- 
wards that  the  father  was  alive  ($), 

It  is  to  be  gathered  from  the  language  of  Lord  Eldon  in 
the  case  of  Sherwood  v.  Sanderson  {t),  that  on  one  occadon, 
where  a  young  lady^  at  the  age  of  seventeen  or  eighteen,  had 
been  married  by  an  adventurer  &t  the  sake  of  her  fortune 
the  Lord  Chancellor  in  the  Court  of  Chancery  directed  an 
inquiry  whether  she  was  of  sound  mind  when  married,  and 
whether  it  would  be  for  her  benefit  that  a  oommission  of 
lunacy  should  issue;  and  ordered  all  the  expenoe  of  those 
inquiries  to  be  paid. 

A  commission  of  lunacy  may  issue  agunst  an  infant.  The 
power  which  the  Court  exerdses  over  the  persons  and  estatea 
of  its  wards,  generally  renders  such  a  proceeding  unnecessary 
during  infancy;  but  if  the  infant  is  nearly  of  full  age,  an4 
there  is  no  prospect  of  his  ever  being  of  sound  mind  («); 
or  if  any  circumstance  renders  it  desirable,  such  as  an  attempt 
to  marry  the  lunatic ;  a  commission  will  be  granted,  and  all 
necessary  directions  given :  thus,  in  one  case.  Lord  Hard- 
wicke,  in  issuing  the  commission,  made  an  order  that  the 
infant  should  not  be  married  without  leave  of  the  Court  (x). 

The  principle,  that  parents  and  guardians  must  not  derive 
any  profit  from  their  influence  over  young  persons^  applies 


in  the  report  of  OuUin  y.  Gullin^ 
and  that  he  considered  it  quite 
phiin  that  a  feme  covert  infant 
could  not  consent  to  the  payment 
of  money  out  of  court  to  her  hus- 
band. The  case  of  Gidlin  v.  ChU- 
lin  is  stated  from  Reg.  Lib.  wpraj 
p.  204,  n.;  see  3  Atk.  712. 


(f )  Suproy  chap.  17. 

{s)  Boughim  v.  BougkUm^  Sir 
H.  Nicolas  on  Ad.  Bast.  178. 

(0  19  Yes.  289. 

(ii)  In  re  Flinty  18th  Aug.  1831^ 
Shelf.  Lun.  91. 

{x)  Hoists  c(M«,  cited  2  Yea.  408; 
Shelf.  Lun.  90,  n« 
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• 

equally  to  servants,  and  all  persons  who  haye  an  opportunity  Marriage 
of  acquiring  an  ascendancy,  which  has  often  been  perverted 
to  the  purpose  of  what  is  called  marriage  brocage  {y}, 

So,  all  advantaires  obtained  by  parents  or  guardians  firom  AdYutageaob- 

.  ,  J  J   tained  by  pa- 

infants  who  have  lately  come  of  age,  are  m  general  regarded  renti  and 

nardtana 

with  jealousy,  and  readily  set  aside  (z),  although  they  may  viewed  with 
sometimes  proceed  upon  good  and  sufficient  reasons,  to  which  ^^*"''^' 
the  Court  will  allow  due  weight  (a). 

Even  where  accounts  have  been  settled  and  the  connexion  Proteedoii 

after  infiuncr 

between  the  parties  terminated,  transactions  appearing  to  have  haa 


grown  out  of  the  influence  arising  from  the  relation,  will  be 
set  aside(6) ;  as  will,  on  the  other  hand,  any  transactions  by  Uodoe  advin- 
which  a  person  standing  in  no  fldudary  relation  obtains  an-  ^S^Bog?. 
imdue  advantage  from  a  person  who  has  just  come  of  age(c). 

As  in&nts  are  not  well  qualified  for  the  performance  of  Gifts  to  infint 
trusts,  it  is  difficult  to  consider  an  in&nt  as  intended  to  be  a  fayoorably. 
trustee,  and  the  tendency  has  rather  been  to  interpret  all 
gifts  to  an  infant  as  favoiirably  to  him  as  possible. 

Thus  the  presumption  arising  from  other  circumstances, 
that  the  executors  of  a  certain  will  were  not  meant  to  be  mere 
trustees,  was  "  strengthened  "  in  Lord  Hardwicke's  mind  by 
their  both  being  in&nts  {d). 

But  if  it  appears  distinctiy  from  the  circumstances,  that  a 
gift  has  not  been  conferred  upon  the  donee  for  his  own  bene- 
fit, as  where  upon  the  construction  of  a  will,  a  person  is  plainly 
a  trustee  (e) ;  or  where  one  person  takes  a  purchase  in  the 
name  of  another,  and  receives  the  profits  himself  (^) ;  it  will 

(jr)  ^Slfpro,  p.  264 ;  GokhmUhy.  (a)  Tom.  &  R.  12. 

Bfwiit^yl  Eq.  Ah.  e9 ;  Osbome  y.  (b)  See   Wri^ki  y.  Prwtd,  13 

Ck4ipman,  1  Cha.  Co.  167 ;  Cole  Yes.  137. 

V.  CHbmm,  1  Yes.  603.  (c)  ^  y.  Berwidt,  1  Y.  &  B. 

(z)  CbcMit^y.Pnilf,lYe8.400;  105. 

CkirpeiUer  y.  ffenoif  1  Ed,  338;  (d)BlinlhomY.FMH, 2 Yea.SO. 

JffMsUa^  y.  Moffrathf  2  Sch.  &  Lef.  (e)  King  y.  Dmiton,  1  Y.  &  B. 

31 ;  Orifin y.De  Feuae^S  Woodd.  260 ;  see  p.  276, 

App.  16 ;  3  P.  W- 131,  u.,  ed.  Cox.  (g)  Gn^  v.  Gny,  %  Swanst.  600. 
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OF  VABIOU6  MATTERS  RELATING   TO  INFAKTS. 


AdYaiioeinent 
of  infant  child 
by  pcu«nt. 


SarriTOnhip  of 
orphan's  ahare 
by  custom  of 
London. 


Talcing  girl 
by  f rand  from 
parents,  is 
abduction. 


not  be  held  that  there  can  be  no  trusty  on  the  ground  that  the 
person  in  question  is  an  infimt  The  in&nt  will  be  deemed, 
so  far  as  regards  the  rights  of  property,  a  trustee,  though  he 
cannot  act  in  the  execution  of  the  trust. 

Where,  however,  a  father  purchases  land  in  the  name  of  to 
iafimt  child,  either  alone  or  jointly  with  another  person,  and 
receives  the  profits,  and  makes  leases;  this  is  no  evidence  of 
a  trust  in  the  infant  for  his  fiither;  but  the  land  will  belong 
to  the  infant,  and  the  father  cannot  devise  it  away  fitim 
him  (A).  This  distanctionin  &vour  of  an  infant  child  has  been 
accounted  for  by  sajring,  that  the  father  having  **  colour  ^  to 
receive  the  profits  as  guardian,  is  to  be  understood  as  having 
received  them  in  that  capacity ;  but  Lord  Nottingham  referred 
it  to  the  presumptive  advancement  of  the  child  by  the  fiither(i)- 

It  appears  by  the  certificate  of  the  lord  mayor  and  alder- 
men of  London,  prepared  in  obedience  to  an  order  of  the 
Vlce-Chanoellor  of  England,  in  the  cause  of  Bruce  v.  &wtt, 
9  Feb.,  1842,  that  by  the  custom  of  the  dty,  when  there  are 
several  orphan  children  of  a  freeman  who  dies  intestate,  the 
share  which  any  one  may  take  by  reason  of  surviving  a  child 
that  dies  an  infimt,  survives  among  the  other  children  in  case 
of  the  death  of  the  party  to  whom  it  has  come  under  the  age 
of  twenty-one  years;  and  that  if  there  be  an  accumulation  of 
interest  upon  an  orphanage  share,  the  accumulation  survives 
in  the  same  manner  as  the  original  orphanage  share. 

It  seems(^'),  that  where  aman by  false  and fiwudulent  repre- 
sentations, induces  the  parents  of  a  girl  under  sixteen  yean 
of  age  to  allow  him  to  take  her  away,  this  is  an  abduction  of 
the  girl,  withm  stat  9  Geo.  4,  c.  31,  s.  20  (A). 


(A)G^v.G^,2Swanst.600;  480;aeeLqydy.Read,lF.W.effr, 

S.  C.Finch,338;  S.  C.  1  Cha.  Ca.  (i)  Gr^Y.Gr^,2Swmat.  eOO; 

296 ;  Mumma  ▼.  Mumma,  2  Vem.  and  see  1  P.  W.  606. 

19 ;  Lamphtffh  v.  Lampkighy  1  P.  (;}  Reg.  r.  ffopHns,  1  Carr.  & 

W.  Ill ;  T€^hr  v.  Taylor,  1  Atk.  M.  264. 

386 ;  SfUeman  v.  AMown,  2  Atk.  (k)  Sktpra,  p.  81« 
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The  Stat  10  Grea  4,  c.  34,  s.  22,  which  makes  fonsible  ab-  Pamihment  of 

forcible  abduc- 

ductaon  a  capital  offence  in  Ireland  (/),  has  been  modified  by  tion  in  Ireland. 
Btat.  6  Vict.  sess.  2,  c.  28,  s.  16,  which  makes  the  principal  in 
the  first  degree  liable  to  be  transported  for  life  or  for  any 
tenn  not  iees  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years. 

By  s.  17,  he  may  be  imprisoned  for  not  more  than  four 
years,  nor  less  than  one,  before  transportation;  and  by  s.  18, 
principals  in  the  second  d^ree,  or  accessories  before  the  fiict, 
are  made  punishable  like  the  principal  in  the  first  d^ree.  As 
to  accessories  after  the  fact,  no  alteration  has  been  made  in 
the  law. 

(/)  Supra,  p.  188. 
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CHAPTER  XLII. 


INFANT  IN  VENTRE  SA  MERE. 


Descent  to 
pocthuiMHif 
child ;  heir 
retains  mesne 
profits. 


PosthnmoQS 
child  takes  in 
remainder:  is 
entitled  to 
mesne  profits. 


Ezecntorj 
derise  to  infimt 
in  ventre  aa 
mere,  is  good. 

Such  infant  is 
considered  Si 
bom. 


W  HEBE  the  birth  of  a  poethumous  child  devests  an  estate 
which  has  descended  on  an  heir-at-law,  and  such  child  takes 
by  descent,  the  intermediate  heir  retains  the  profits  which  ac- 
crued during  the  interval  (a). 

By  the  strict  rule  of  law,  if  A.  were  tenant  for  life,  remain- 
der to  his  own  eldest  son  in  tail,  and  A.  died  without  issue 
bom,  but  leaving  his  wife  enceinte,  and  after  his  death,  a  po9- 
thmnous  son  was  bom,  this  son  could  not  take  the  land  by 
virtue  of  this  remainder;  for  the  particular  estate  determined 
before  there  was  any  person  in  esse,  in  whom  the  remainder 
could  vest.  But  to  remedy  this  hardship,  it  is  enacted,  by 
Stat.  10  &  11  WilL  3,  c  16,  that  posthumous  children  shall 
be  capable  of  taking  in  remainder,  in  Hie  same  nuumer  as  if 
they  had  been  bom  in  their  father's  lifetime ;  that  is,  the  re- 
mainder is  allowed  to  vest  in  them,  while  yet  in  their  mother's 
womb  (b) ;  and  they  are  entitled  to  the  intermediate  profits 
from  the  death  of  the  parent 

A  devise  to  an  infant  in  venire  sa  mere  is  good,  though  he 
be  bom  after  the  testator's  death ;  and  he  shall  take  by  way 
of  executory  devise  (c). 

It  is  now  perfectly  settled  {d),  that  a  child  in  the  womb  is, 
according  to  the  doctrine  of  the  civil  law  (e),  to  be  oonaideied 


(a)  2  Bl.  Comm.  169 ;  Banet  (c)  GtOher  v.  WiehU^  1  WUb. 

V.  Bauei,  3  Atk.202 ;  GoodUile  v.  105  ;  Feame,  C.  R.  635, 9th  ed. 

Neumum,  3  Wils.  526 ;  Hai^gr.  Co.  (d)  Ward  on  Legaciea,  64. 

liU.  11.  b.,  n.  (4).  (0  2  Freem.  223 ;  2  Atk.  lia 

(6)  See  the  preceding  note. 
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as  bom.    There  was  fonnerly  some  difference  of  opinion  on 
this  point ;  and  in  some  of  the  early  cases,  it  was  laid  down, 
that  he  might  be  a  devisee,  or  legatee(^);  while  in  others,  it 
was  held,  that  he  was  incapable  of  taking  under  a  bequest  to 
children,  relations,  or  descendants,  living  at  the  death  of  the 
testator  (A).    But  in  a  case  in  which  a  man  devised  certain 
premises  to  his  brother  H.  C.  for  life,  and  after  his  death,  to 
the  use  of  all  and  every  such  child  or  children  of  his  said  bro- 
ther, as  should  be  living  at  the  time  of  his  decease ;  and  the 
question  was,  whether  one  of  the  children,  who  was  in  venire 
sa  mere  at  the  time  of  the  brother's  death,  should  take  a  share 
or  be  excluded :  Lord  Thurlow,  who  seems  himself  clearly  to 
have  thought  the  child  within  the  intention  of  the  testator  (t), 
sent  the  case,  in  consequence  of  some  of  the  above-mentioned 
decisions,  to  a  court  of  law.     The  Judges  there  were  unani- 
mously of  opinion,  that  the  after-bom  child  came  within  the 
description  of  children  living  at  the  time  of  the  decease  of 
H.  C.  (k).    And  this  case  has  not  only  been  followed  (/),  but  ETen  tohii 
it  has  even  been  held,  that  such  a  child  shall  be  conadered  as        ▼>nuse» 
in  existence,  to  his  disadvantage  (nt).     So,  in  a  late  case  of  Takes  legacy 
a  l^acy  in  trust  for  all  the  children  of  the  nephew  of  a  testa-  bom. 
trix,  "bom  in  her  Ufetime,^^  a  child  bom  a  few  months  afiier 
her  death,  was  held  to  come  within  the  description ;  being 
equally  within  the  reason  and  motive  of  the  gifi^  as  in  a  be- 
quest to  children  Sving  at  a  testator's  death  (n). 

(p)  See  Com.  Dig^  EsU,  by  Dev.  820 ;  S.  C,  2  Yes.  jim.  073. 

(I)  ;  Swinb.  p.  4,  s.  16  ;  Sianl^  (i)  Doe  y.  Clarie,  2  H.  Bl.  999. 

V.  Baier,  Sir  F.  Moo.  220 ;  Nor-  (I)  Rawlins  ▼.  RawUm.  2  Cox, 

U^y.8trangeylV.^.^4Xi.  426;  WkUdoekY.Heddan^lBoB. 

(A)  Mmgrwfe  t.  Party^  2  Vem.  &  Pull.  243. 

710 ;   W^  y.  Web^  cited  1  Yes.  (m)  See  Thdhuem  v.  Woodford, 

112  ;  BenneU  v.  Honywoody  Ambl.  4  Yes.  227 ;  11  Yes.  112 ;  and  2 

706;  Pierwn  v.  Gomel,  2  Bro.  C.C.  Yes.  &  B.  360. 

38;  Cooper  v.  Forbee,  Id.  63;  Free-  (n)  Trower  v.  BuUe^  1  Sim.  & 

matdle  ▼.  Froematale,  1  Cox,  248.  St.  181. 

(f )  Clarke  v.  Blake,  2  Bro.  C.C. 
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Consequences  It  18  Said  that  if  a  l^^acj  be  ^ven  to  a  cfaild  in  oen/Tf  MI  fRfTf , 
sereraiposthu.  «od  the  woman  is  delivered  of  two  or  three  children,  the 
moos       ren.    j^gg^^  is  to  be  divided  among  them:  but  if  the  ff£t  were  to 

^  any^  child  she  might  bring  forth,  that  each  child  wif^ 
daim  a  legacy  to  the  spedfied  amount.  The  case  also  is  put 
of  a  testator  willing  that  if  the  child  be  a  son  he  should  have 
two  parts  of  the  residue,  and  the  mother  one ;  but,  if  a 
daughter,  that  the  mother  should  have  two  parts  and  the 
daughter  only  one;  and  it  is  sud  that  if  the  mother  be 
delivered  of  both  a  son  and  a  daughter,  they  shall  all  take  in 
proportion;  the  son  twice  as  much  as  the  mother,  and  the 
mother  twice  as  much  as  the  daughter  (o)« 
Child  in  ventre      A  duld  ui  ventre  sa  mere  may  be  appointed  ezecutcHr,  and 

fa  mere  may 

be  appointed     if  the  mother  bring  forth  two  or  three  children  at  that  one 


executor. 


birth,  they  are  all  to  be  admitted  executors  (p). 


Takes  under  A  posthumous  child  may  take  under  the  Statute  of  Diatri- 

Statute  of  Dis-  ... 

tributions ;        bulions  as  living  at  the  death  of  the  te8tatQr(9).   He  oomes  in 

for  his  share  by  the  custom  of  London,  along  with  the  other 

children(r)k    He  is  within  a  providon  in  maniage  artides 

for  such  children  of  the  marriageas  diall  be  living  at  the  time 

is  within  power  of  the  decease  of  the  &ther  and  mother(f),  or  a  power  to  ap- 

o^^ppoin .       ^]jii  to  children  living  at  the  parent's  decease  (/)• 

Copyhold  may       A  man  may  surrender  copyhold  lands  immediatdy  to  the 

be  surrendered  • 

to  his  use.        usc  of  an  infant  in  ventre  sa  mere  ;  for  a  surrender  is  a  thing 

executory,  and  nothing  vests  before  admittance  (le) 
S  wi^torthe       '^  infant  in  ventre  sa  mere  is  a  life  in  being  for  the  pur- 
purpose  of        pose  of  preventing  the  alienationof  property,  and  any 


(p)  Swinb.  p.  4»  e.  20.  163. 

ip)  Godolph.  part  2,  c.  9,  s.  1.  (*)  Mmar  v.  Twrmer,  1  Ves.  86. 

{q)  WaUu  V.  Hodsm,  2  Atk.  (0  Bealer, Betde,!  P.W.244; 

117;    Burnet   v.  Mann,  I   Ves.  see  4  Yes.  922 ;  2  Sugd.  Pow.  285^ 

16/6;  BaUv^Smitk,  2  Fxeem.2S0;  6th  ed. 

Edwards  v.  Fremnan,  2  P.  W.  446;  (w)  GUb.  Ten.  264 ;  B$c.  Abr, 

Toller,  374.  tit  Infiuacy  and  Age,  (C).    As  to 

(r)  WdUam  v.  SHnner,  Prec  usnipation,  eee  Hob.  240. 
Cha.  490 ;  S.  C.  Gilb.  £q.  Rep. 
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may  be  made  by  way  of  executory  deviaey  &c.,  provided  the  pre^wting 
same  is  to  take  effect  within  a  life  or  lives  in  beings  induding, 
among  those  lives,  children  then  in  venire  sa  mere,  and  twenty- 
one  years  beyond  the  death  of  such  life  or  lives  and  the  time 
of  gestation,  so  as  to  allow  for  the  birth  of  achild  in  venire  sa 
mere,  that  is  to  say,  the  time  of  gestation  may  be  taken  both  Two  periods  of 
at  the  beginning  and  at  the  end  (v).  bwed.^° 

A  bill  may  be  brought  by  prachein  amy,  as  has  been  already  boi  may  be 
8tated(f),  on  behalf  of  an  infant  in  venire  sa  mere,  and  tiie  half/'^ 
Court  has  granted  an  injunction  in  his  favour,  to  restrain  the  Injmictioii  to 
heir,  to  whom  the  land  descended  in  the  meantime,  finom      ^ 
committing  waste.     It  is  said,  that  the  mother  may  detain 
charters  on  behalf  of  sudb  an  infant  (y). 

He  might  have  been  vouched  in  a  recovery,  though  it  was 
for  the  puipoee  of  making  him  answer  in  value. 

A  &ther  may  appoint  a  guardian  under  12  Car  2,  c.  24,  Guardian  may 
for  an  in&nt  in  ventre  sa  mere  {z),  but  it  seems  that  the  spiri-  forMm.^ 
tual  courts  cannot  appoint  a  guardian  in  such  a  case(a). 

The  destruction  of  such  a  child  Is  murder  (6). 

We  read  in  Co.  Litt(c),  that  ^^  if  the  daughter,  the  son  Infant  in  v«M/re 

•    ••  i/ft«:iji*i^iii.ii  1         '*  fiwrt  bound 

bemg  mven^e «a  911^^,  be  forejudged,  it  shall  bmd  the  son  that  bjdecree; 
is  bom  afterwards,  because  he  had  no  right  at  the  time  of  the 
forejudgment"  In  accordance  with  this  principle,  the  courts 
of  equity  hold  that,  if  a  decree  is  made  in  a  cause,  and  then 
an  inffmt  is  bom,  who  if  bom  before  the  decree  would  have 
been  a  necessary  party  to  the  suit,  and  would  have  had  a  day 
given  to  shew  cause  against  the  decree,  such  an  infant  shall  be 
bound  by  the  decree. 

If  an  infant  be  bom  during  the  progress  of  a  cause,  he  is  and  by  pro- 
bound  by  all  the  proceedings  up  to  the  time  of  his  birth.  the  time  of  his 

birth. 

(v)  11  Yea.  149;  see  Feame,  (a)  Waiter  Y.CarlesSySupra^'g. 

C.  R.  638,  n.,  9th  ed.  75  ;  but  see  Swinb.  p.  3,  s.  11. 

(«)  Supra,  p.  364.  {h)  3  Inst.  50 ;  1  Yes.  86. 

{y)  2  Yern.  710.  (c)  100.  b.;  see  245.  b. 
(«)  Sect.  8 ;  see  4  Yes.  322. 
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Writ  de  ventre 
hupieiendo ; 

lies  for  heir 
preramptiTe ; 
itt  effect 


Lies  for  tenant 
in  tail,  or  de- 
Tiiee. 

Granted  on  pe- 
tition. 

Qnuited  to  le- 
gatee. 


Granted  against 
woman  whose 
hnsband 
alite. 


Not  granted  in 
lifotime  of  an- 
eestor. 

Granted  where 
widow  marries. 


There  is  an  ancient  proceeding  at  common  law  where  a 
widow  is  suspected  to  feign  herself  with  child,  in  order  to  pro- 
duce a  supposititious  heir  to  the  estate.  In  this  case  the  heir 
presumptive  may  have  a  writ  de  ventre  mtpiciendoy  to  examine, 
by  a  jury  of  matrons,  whether  she  be  with  child  or  not,  and  if 
the  jury  find  her  with  child,  then  she  is  to  be  removed  by  a 
second  writ,  issuing  out  of  the  Court  of  Common  Pleas, 
(where  the  first  is  returnable),  to  a  castle  where  the  sheriff  is 
to  keep  her  safely  till  delivered ;  but  if  the  widow  be,  upon 
due  examination,  found  not  pregnant,  the  presumptive  heir 
shall  be  admitted  to  the  inheritance,  though  liable  to  loee  it 
again  on  the  birth  of  a  child  in  due  time(d). 

This  writ  is  of  common  right,  and  it  may  be  had  by  a  peh- 
son  who  is  entitled  only  to  an  estate  tidl  (e),  or  by  a  de- 
visee {g).  It  ought  to  be  applied  for  upon  petition  (A).  A 
proceeding  analogous  to  this  writ  has  been  decreed  upon  a 
bill  in  equity,  where  a  sum  of  money  was  devised  to  a  diarity 
on  the  death  of  A.  without  issue,  A.  dying  and  leaving  a 
widow  of  ill  fame,  who  pretended  to  be  with  child  (t)«  It  has 
been  granted  against  a  woman  (whose  husband  was  alive,  but 
had  been  near  ten  years  abroad)  on  the  application  of  a  devi^ 
see;  there  bdng  a  limitation  in  the  will,  that  if  she  had  a 
male  child  within  forty  weeks  after  the  decease  of  the  testator 
(with  whom  she  had  an  illicit  connexion)  it  should  take  pre- 
vious to  the  devisee  (A). 

But  an  heir  presumptive  cannot  have  the  vnit  in  the  lifetline 
ofJlis  ancestor  (/),  because  he  is  not  verw  tusres;  and  on  ac- 
count of  the  hardship  of  separating  husband  and  wife ;  if^  how-^ 
ever,  the  wife  marries  again  soon  after  the  death  of  her  first 

(d)  Co.  Litt.  8.  b. ;  1  Bl.  Comm.  (h)  Ibid. 

456 ;  Cro.  Jac.  685, 686 ;  2  P.  W.  (t )  AtUnm^-QmeralY.LaRMAe^ 

594.  cited  2  P.  W.  59h 

(«)  Eg  parte  Aiscough^  2  P.  W.  {i)  In  re  Browm,  expHrte  WoU 

591;  S.  C.  Mo6.  991.  I<9>,  4  Bro.  C.  C.  90 ;  &  C.  2  Dick. 

(g)  Ee  parte  BelleU^  1  Cox,  767. 

297.  (0  Co.  Litt.  a  b. ;  G  Yes.  260. 
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husbaiid,  and  feigns  herself  with  chQd  by  him,  the  heb  8^ 
have  this  writ,  for  the  taking  of  the  second  husband  being  her 
own  act»  cannot  bar  the  heir  of  his  right  once  vested  in  him ; 
and  therefore,  neither  she  nor  her  husband  can  complain  of 
any  hardship  in  the  separation  (/)• 

The  severity  of  this  proceeding  was  however  relaxed,  even  Severity  of  the 
in  the  reign  of  James  L,  where  the  widow  was  married  ^dS!****  '** 
again*  Instead  of  ordering  her  into  the  sherifPs  custody,  and 
to  be  kept  by  him  till  delivered  of  the  child^  as  the  practice 
is,  if  the  party  is  a  widow,  tiie  Court  permitted  the  wife  to 
remain  with  her  husband,  on  his  entering  into  a  recognizance, 
that  she  should  not  remove  fiom  the  house  tiiey  then  in- 
habited, that  some  of  the  women  returned  by  the  sheriff 
should  see  her  every  day,  and  that  three  or  more  of  them 
should  be  present  at  her  delivery  (in). 

And  care  has  been  taken  in  more  modem  cases  to  *^  accom-* 
modate  the  terms  of  the  order  to  humanity,*'  (in  the  language 
of  Lord  Kenyon  (n) ),  as  fiur  as  can  prudentiy  be  done. 

In  ex  parte  Aucaugh{o)y  a  widow  being  admitted  to  be  with 
child,  the  Court  fixed  on  a  place,  agreeable  to  both  parties, 
where  she  should  be  till  delivered,  and  where  tiie  heir  might, 
finom  time  to  time,  at  proper  seasons  and  on  notice,  send  women 
to  see  her,  and  to  be  present  when  the  child  was  bom.  In  Ex 
parte  WaUop^  the  order  wa8(p),  tiiat  the  writ  should  lie  in 
tiie  office  for  a  certain  time,  and  if  within  that  time  the 
woman  chose  to  submit  to  an  examination  by  two  midwives, 
to  be  appointed  by  the  petitioner,  then  the  writ  not  to  go  till 
further  order;  otherwise  tiie  writ  to  issue. 

A  bastard,  says  Lord  Coke,  cannot  take  but  after  he  hath  when  bMtwd 
gained  a  name  by  reputation;   he  can  take  no  remainder  °^^ 

(0  Co.  Litt  8,  b.;  6  Ves.  260.  (o)  2  P.  W.  591 ;  Mos.  391. 

(m)   Tkeai^B  etue^  Cro.  Jac.  (p)  4  Bro.  C.  C.  99;  see  S.C., 

685 ;  Haig.  Co.  latt  9.  b,,  n.  (1 ).  Dick.  767. 
(n)  1  Cox,  dOO. 
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WKere  legacy 
given  to  nataral 
child  of  a  par- 
ticular woman ; 


but  not  where 
the  gift  is  to 
the  natural 
child  of  A, 
if  the  pater- 
nity be  a  con- 
dition prece- 
dent. 


limited  before  he  be  boni(7).  This  doctxine  piooeeds  upon 
the  ground  of  uncertainty  in  the  person  of  the  intend^  legBibee, 
m  the  case  of  a  bequest  to  an  unborn  natural  chfld,  described 
solely  as  the  child  of  the  testator;  and  it  is  therefore  become 
an  established  rule  of  construction  in  such  cases,  that  the  per- 
son of  the  legatee  must  be  certainly  described,  or  be  capable 
of  being  dearly  ascertained.  For  this  reason,  ^  W.  Griant 
ihou^t  that  if  a  legacy  was  ^ven  to  the  natural  child,  of 
which  a  particular  woman  was  enceinte,  without  referenoe  to 
any  person  as  the  iather,  there  would  be.  no  unoertaintj  in 
the  bequest^  and  it  would  probably  be  held  TEd]d(r).  Andin 
eonfoormity  with  this  opinion,  in  a  subsequent  case,  where  a 
testator  had  giren  an  annuity  for  the  education  of  the  child 
of  which  A.  M.  was  then  pregnant,  Lord  Eldon  decided 
that  the  bequest  was  good;  and  that  it  was  possible  to  hold, 
eonmstently  with  the  doctrine  of  Lord  Cioke,  that,  if  an  iUe- 
gitimate  child  in  ventre  sa  mere,  was  described  so  as  to  ascer- 
tain the  object  intended  to  be  pointed  out,  it  nught  take 
under  that  description  (<)•  But  there  is  a  diflSsrenoe  betwc^i 
giring  to  the  child  with  which  a  woman  is  pregnant 
generally,  and  as  being  the  child  with  which  she  is  pregnant 
by  a  particular  man;  and  hence  where  a  testator  gaye  a 
legacy  to  such  diild  or  children,  if  more  than  one^  as  A* 
might  hai^ien  to  be  enceinte  by  km;  and  A  at  the  date 
of  the  will  was  pregnant  of  a  dau^ter,  who  was  bom  shortly 
after  the  testator's  death :  Sir  W.  Grant  thought  he  could 
not  hold,  without  breaking  in  upon  the  rule  kid  down  by 
Lord  Coke,  that  there  was  suffident  certainty  in  the  descrip- 
tion o£  this  legatee  (<).  It  has  been  thought^  howerver,  in  a 
later  case,  that  this  deduion  went  too  fiur;   and  that  tiie 


(q)  Go.  Litt.  S.  b. ;  see  Ward  on 
Legacies,  66. 
(r)  17  Ves.  532. 
(«)  Gordon  v.  Gordon,  1  Mer. 


Ul;  BhrndM  v.  Dmmi,  oited  1 
Mad.  433;  and  see  2  Roll.  Ahr.  49. 
(0  Emrl$  V.   FPt^MM,  17  Ves. 
628. 
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tme  doctrine  is,  that  a  legacy  may  be  effectually  ^ven  to  a 
child  witli  which  an  unmarried  woman  is  pregnant,  unless  it 
be  made  a  condiiian  precedent  to  the  gifty  that  the  child  should 
actually  be  the  child  of  a  particular  individual,  as  the  father ; 
and  so  that  it  could  not  be  the  testator's  intention  that  the 
child  in  question  should  take  at  all^  unless  it  were  his  child  (ti). 

(«)  Ewws  V.  Moisey^  8  Pri.  22» 
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CHAPTER  XLIII. 


DIFFERENT   SYOTEMS   OF   LAW   AS  TO   INFANCY ^AND 

THEIR   CONFLICT. 


Age  of  major- 
ity, in  colonies 
and  in  the 
United  States. 


By  the  Civil 
Law ;  its  stages 
of  minority. 


Law  of  Spain. 
Scotland. 


Old  Uw  of 
France. 

Lower  Canada 
and  St.  Lucia. 


±N  thoee  British  Colonies  in  which  the  Dutch,  Spanish,  or 
French  law  does  not  prevail,  and  in  the  United  States  of  Ame- 
rica, the  age  of  complete  majority  is  tweniy-one.  In  some  of  the 
States,  females  have  an  enlarged  capacity  to  act  at  eighteen  (a). 

The  Soman  Dutch  Law  prevails  generally  in  British 
Guiana,  the  Cape  of  Good  Hope,  and  Ceylon;  the  law  of 
Spain  in  Trinidad ;  the  coiitume  of  Paris  in  Lower  Canada 
and  St.  Luda ;  that  of  Normandy  in  Guernsey  and  Jers^, 
and  the  Code  Civil  in  the  Mauritius. 

By  the  Civil  Law,  minority  extended  over  the  first  twenty- 
four  years  of  life,  and  was  divided  into  several  periods.  Males 
below  fourteen,  and  females  below  twelve,  were  termed  hnpu- 
beres;  above  that  age,  puberes;  eighteen  in  males,  and  four- 
teen in  females,  was  the  age  of  pubertas  plena;  and  at  twenty- 
four,  both  sexes  were  said  to  attain  pubertatem  plemssmanu 

In  these  particulars,  the  Spanish  agrees  with  the  Civil  Law. 

By  the  law  of  Scotland,  male  children  under  the  age  of 
fourteen,  and  females  imder  twelve,  are  termed  jouptb;  frcMn 
those  ages  till  twenty-one,  minora ;  at  twenty-one,  they  are  of 
full  age. 

Under  the  old  laws  of  France,  twenty-five  was  generally 
the  full  age  of  majority.  By  the  law  of  Lower  Canada,  and 
of  St.  Luda,  twenty-one  is  the  full  age. 


(a)  See  Burge  on  Colonial  and  Foreign  Laws,  part  1,  c.  4. 
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By  the  Coiitume  of  Normandy^  which  prevaile  in  Ghiemsey  Guenuey  and 
and  Jene jy  twenty  is  the  full  age,  but  there  are  some  restric- 
tions upon  marriage  till  twenty-five. 

Twenty-one  is  the  full  age  by  the  Code  CiviL    But  males  Code  CItU. 
imder  twenty-five,  and  females  under  twenty-one^  cannot 
contract  marriage  without  the  consent  of  their  parents  or  othei^ 
protectors:  and  even  above  those  ages  they  are  subject  to 
certain  restrictions. 

By  the  Boman  Dutch  law,  minority  ceases  on  the  attiun-  Roman  Dutch 

law 

ment  of  the  twenty-fifth  year. 

The  law  of  Holland  is  now  regulated  by  the  Code  Civil.      Law  of  Hol- 
land. 
In  some  ports  of  Grermany  twenty-one  is  the  full  age ;  in  Germany. 

some,  eighteen;  in  some,  twenty-five.     In  Saxony  twenty- 
one,  with  certain  disabilities  till  twenty-five^ 

In  those  British  Colonies  in  which  the  Dutch,  Spanish,  or  Testamentary 
French  law  does  not  prevail,  and  in  the  several  states  of  colonies  and  the 
America,  except  Louisiana,  the  doctrine  of  the  law  of  Eng- 
land,  respecting  the  appointaient  of  guiudiiins  by  deed  or  t^^ 
ment,  is  followed.    In  the  state  of  New  York,  where  an  in-*  New  York 
fimt  has  land,  the  father,  or,  if  the  father  is  dead  and  has  ap-  socage. 
pointed  no  guardian,  the  mother  or  nearest  and  oldest  relative 
has  the  custody,  during  minority,  with  the  powers  of  a  guar^ 
dian  in  socage ;  males  are  preferred  to  females  in  the  office  {b). 

If  tiie  fatiier  has  appointed  no  guaidian,  guardians  may  be  ©"^i^^'^p^^ 
i^pointed  in  the  British  colonies  just  mentioned,  (as  the  Court  of  governor  or 
of  Chancery  appoints  them  in  England),  by  the  governor,  ^  ^^* 
imder  an  express  power  granted  to  him  in  his  commission* 

In  the  several  states  of  the  Union,  except  Louisiana,  the 
appointment  is  made  by  judidal  authority,  by  the  Chancellor, 
OS  by  the  sum^tes  of  counties ;  and,  in  New  York,  suck 
appointment  supersedes  the  guardianship,  analogous  to  guar- 
dianship in  socage* 

There  are  three  kinds  of  guardianship  known  to  tiie  Civil  Three  kinds  of 


(b)  See  Bulge  on  Colonial  and  Foreign  Laws,  part  2,  c.  23, 
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guardianship 
by  the  civil 
law. 

Tefltamentarj. 


Legitimate. 


By  judicial  ap< 
pointment. 


Guardianship 
IB  Scotland. 


Spanish  law. 


Lower  Canada 
and  St.  Lacia. 


Law;  ttUela  testamentaria^  conferred  by  testament;  hgkimai 
by  the  law  itself;  daUvoy  by  the  aathority  of  the  jndge. 

By  the  Civil  Law,  the  father,  grBnd&tber,  or  other  ascendant, 
had  alone  the  power  of  appointing  guardians  by  testament 

If  this  power  was  not  exerdsed,  the  office  of  guardian  at 
law  devolved  upon  ihe  relatives  of  the  minor  on  either  side  of 
the  house,  in  the  order  in  which  they  wonld  suooeed  to  him 
in  case  he  died  intestate;  females,  except  the  mothtf  and 
grandmother,  were  excluded  from  the  guardianship. 

Where  there  was  no  testamentary  guardian,  and  no  idadon 
to  take  the  guardianship  at  law,  the  nomination  was  made  in 
Some,  by  the  judge  or  praBtor,  and  in  the  provinces  by  the 
provincial  residents  (c).  The  guardians  appointed  must  have 
been  within  the  jurisdiction  of  the  Court  by  which  thqr  were 
nominated. 

Li  Scotland,  afath^  may  by  deed  or  will  appoint  guaxdians 
or  tutoTB  nammaie  for  his  children,  during  pupiBarify;  if  there 
be  no  tutor  nominate^  the  nearest  male  relative  on  the  father^s 
side  is  ttttdr  ci  lato^  and  if  the  office  is  not  chimed,  the  Court 
of  Session  appoints  a  tutor  daHoe.  Th^  mother,  after  the 
fiither's  death,  has,  generally  speakings  the  custody  of  the  per- 
son till  the  age  of  seven. 

From  fourteen  the  minor's  pereoai  is  free,  but  hia  property 
may  be  under  the  management  of  eoiatom  appointed  dther 
by  ihib  fiither,  or  at  the  instanoe  of  the  minor,  by  the  Court 
Tutorship  or  cnmtory  is  determined  by  the  mannage  of  a 
female  minor. 

The  pro  visions  of  the  Spanish  law,  onthissubjeet,  are,  ge&e- 
nlly  speaking,  the  same  with  thoae  of  the  Scotdi  law^  bnt» 
under  the  former,  guardkuis  may  be  appointed  by  amotherer 
grandmother,  and  evM  by  etzangevB,  in  respect  of  property 
bequeathed  by  them  to  the  minor. 

The  tukia  datma  was  akme  known  to  the  old  Coiitome  de 


(e)  Ju8t.  Inst,  lib.  1,  tit.  20. 


Alfl>  THBIR  CONFLICT.  575 

which  obtains  in  Lower  Canada  and  St  Lucia.  A 
judge,  upon  request,  directs  the  cotivocation  of  a  council  of 
relatiTes  and  friends,  who  nominate,  upon  oath,  a  tutor  and 
tutor  surrogatBj  (the  latter  to  act  only  as  a  check  upon  the 
former,  and  to  act  for  the  interests  of  the  minor  when  opposed 
to  those  of  the  guardian) ;  the  tutors  thus  nominated  are  ap- 
pointed by  the  judge. 

By  the  Code  Civil,  the  guardianship  belongs  to  the  surviving  Code  Civil, 
parent,  who  may,  by  a  declaration  made  before  a  justice  of 
the  peace  assisted  by  his  registrar,  or  before  notaries,  appoint 
guardians  to  act  after  his  or  her  own  death  {d).    Various 
restrictions  are  imposed  upon  widows  who  many  again  («). 

After  the  person  i4)pointed  by  the  surviving  parent,  the 
paternal  grandfather  has  a  right  to  the  office  of  guardian  ai 
law;  then  the  maternal  grand&ther,  and  so  on,  the  paternal 
line  coming  before  the  maternal  in  the  same  degree.  A 
tuieur  sitbrogt  is  appointed  by  the  fiunily  coimcU,  (the  consti- 
tution of  which  will  be  stated  bdow),  at  the  time  when  the 
guanfian  at  law  enters  upon  his  (^ce. 

Li  the  absence  of  any  other  guardian,  a  tvtor  dative  is  i^ 
pointed  under  the  Code  Civil,  by  a  fiunily  council,  consisting 
of  tlie  justice  of  peace  of  the  domicile,  and  the  six  nearest  re- 
latives who  reside  in  the  neighbourhood,  selected  in  a  certain 
order;  or  in  their  absence,  of  intinurte  friends  of  the  parents: 
a  tuieur  mbrogi  is  also  appointed,  for  the  purposes  already 
mentioned. 

Most  of  these  provisions  are  in  force  in  the  State  of  Louis-  Louisiana, 
iana. 

By  the  Boman  Dutch  law,  a  guardian  may  be  appointed  Roman  Dntcb 

law ;  testaioeii- 

by  testament,  not  only  by  those  who  might  have  exercised  tai7  guardian. 
that  power  under  the  civil  law,  but  also  by  a  mother  or  grand- 
mother! and  even  by  strangers,  in  respect  of  prc^rty  be- 
queathed by  them  to  the  minor. 

{d)  Art.  302,  308.  (c)  Art.  402. 
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Guardian  ap- 
pointed by  the 
magiatrate. 


Emancipation 
before  nujor- 
ity- 

Civil  law. 


Code  Civil. 


Engliah  law  re- 
gains all  per- 
aoni  nnder  21 
aa  minors  while 
within  its 
limiU; 

and  aa  to  realty 
within  itt 
limiU. 


This  system  of  law  knows  no  tutela  legiiima;  but  in  the  ab- 
sence of  a  testamentary  guardian,  the  Orphan  Chamber  of  the 
place  where  the  minor  is  domiciled  (or  if  it  has  been  exdnded 
from  interposing  by  the  will  of  the  father  or  mother,  then  a 
magistrate)  selects  guardians  from  among  the  next  of  kiiL 

Under  some  systems  of  law,  the  rights  of  majority  may*  be 
wholly  or  partially  acquired  by  minors  (y). 

The  civil  law  sanctioned  a  grants  by  the  sovereign,  of  the 
venia  (Btaiis,  to  males  at  twenty-one,  and  to  females  at 
eighteen :  this  grant  did  not,  except  in  spedal  cases,  indnde 
the  power  of  disposing  of  real  property ;  but  it  conferred  all 
the  other  privileges  of  majority,  and  prevented  the  minor  firoia 
being  relieved  against  acts  done  by  him  after  he  had  ob- 
tained it. 

Grants  of  this  kind,  called  lettres  de  benefice  d'age,  were 
known  to  most  of  the  old  French  ooiitumes. 

Under  the  Code  Civil,  a  minor  is  emancipated,  and  attains 
the  rights  of  majority  at  once,  by  marriage ;  or  if  1»  has 
completed  his  fifteenth  year,  by  the  declaration  of  the  fiither, 
and  in  case  of  his  death,  of  the  mother,  before  the  justioe  of 
the  peace,  iittended  by  his  r^istnur;  or  if  the  parents  are 
dead,  it  may  be  effected  at  the  age  of  dghteen,  with  the  conr* 
sent  of  the  family  council  (A). 

The  venia  cetaiis  is  known  to  the  Spanish  and  to  the  Boman 
Dutch  law ;  but  its  grant  depends  upon  the  conduct  and  dBa- 
cretion  of  the  minor.  By  the  latter  system,  marriage  confers 
all  the  powers  of  majority. 

The  law  of  England  (t)  oondders  all  persons  under  twenty- 
one  as  minors,  while  they  are  within  the  limits  where  it  pre- 
vails, whatever  may  be  their  condition  in  the  country  where 
they  usually  reside;  and  it  does  not  permit  real  estate  in 
England  to  pass  by  the  will  of  any  person  under  twenty-one.. 


(Sf)  I  Bulge,  116.        (A)  Art.  477, 478.         («)  See  1  Barge,  c  4. 


AND  THEIB   CONFLICT  577 

'When  it  has  to  determine  the  Taliditj  of  oontracts,  into  Penonal  con- 
-whicfa  persons  under  twenty-one  have  entered,  out  of  England,  mined  by  the 
it  is  guided  by  the  law  of  the  country  in  which  the  contract  ^* 

was  made  (A).     And  as  personal  property  follows  the  law  of  P«^°°*j^^ 
the  dcMnidI,  it  seems,  that  personalty  atuated  in  England  by  will  o/^fo^ 

reigiier  under 

may  pass  by  the  will  of  a  person  authorized  to  bequeath  it  21,  mthorized 
by  the  law  of  the  country  where  he  is  domiciled.  to  make  will, 

So,  personal  property  will,  under  certain  circumstances,  be  ^!^nal  pro- 
paid  to  an  owner  who,  if  domiciled  and  rendent  in  England,  g^  ^^to 
would  not  be  allowed  to  receive  it  ford^  minor. 

On  a  late  occasion,  the  residuary  l^atee  was  a  minor,  mar- 
ried to  a  husband  who  was  a  minor,  both  being  subjects  of^ 
and  resident  in,  Portugal  But  it  appeared,  that  the  disabili- 
ties of  a  female  minor  cease  in  Portugal  on  marriage,  and 
that  the  husband,  as  holding  a  commission  in  the  army,  was 
considered  as  of  full  age.  Under  these  drcumstances,  admi- 
nistration with  the  wiU  annexed,  limited  to  the  receipt  of  cer- 
tain dividends  in  the  English  funds,  was  granted  to  the  wife  (/)• 

TheEnglish  law  recognises  the  paternal  authority,  even  in  sngiiBh  Uw  re- 
aliens  (m),  but  if  an  infant  has  a  guardian  appointed  by  any  temOriffhuof 
authority  (other  than  the  father's),  out  of  the  jurisdiction  of  '^^*°'» 
the  English  Courts,  (as  by  the  Grovemor  of  the  Leeward 
Islands),  the  appointment  fiiils  as  soon  as  the  infant  comes  to  y^^^  ^^  foreign 
Englan^  and  the  Court  of  Chancery  wiU  appoint  a  guardian  «»«««-«?• 
on  petition  (n).    It  seems  that  if  a  father  not  domiciled  in 
England  were  to  appoint  guardians  by  will,  manifestly  in- 
tending to  confer  upon  them  those  powers  whidi  belong  in 
England  to  the  office,  such  an  appointment  would  be  held 
good  in  England  (o). 

{i)  Dakymple  y.  DalrympU^  nh  {m)  De  MmmemUe  r.  De  Man- 

prOf   p.    179 ;    M(Ue  v.  BdberUy  neviUcy  iupra^  p.  146. 

mpray  p.  503.  (n)Et}parU  FratHiw,2  Ves.  470. 

(0  In  the  goods  of  the  ComUes$  (0)  Boatiie  v.  Johnstone^  19  L. 

J>a  OffOa,  1  Hagg.  237.  J.  300. 
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Guardianship 
of  land  U  local 
by  all  systems 
of  law, 

Guardianship 
of  the  person 
is  local  by  the 
English  Uw. 


Domicil  of 
fiither  is  do- 
micil of  child. 


Minor  cannot 
acquire  a  do- 
micil by  hit 
own  acts. 


Children  resid- 
ing with  mother 
may  acquire 


The  guardianship  of  immoveable  property  is  in  all  ooontries 
oonflidered  to  belong  to  the  person  appointed  according  to  the 
law  of  the  comitrj  where  the  property  is  situated ;  but  many 
foreign  jurists  differ  from  the  English,  in  oonsideriiig  the 
guardianship  of  the  person,  and  the  right  to  recdve  the  infiun^s 
personal  property,  to  be  quite  independent  of  the  place  in 
which  the  in&nt  and  his  guardian  may  happen  to  be. 

In  a  late  case,  administration  for  the  use  and  benefit  of  the 
minor  children  of  a  Frenchman  deceased,  was  granted  to  the 
guardian  appointed  by  the  French  authorities  (p). 

The  domicil  of  children  is,  in  the  first  instance,  that  of 
their  &ther,  and  generally  changes  along  with  his*  But  many 
questions  might  arise  on  this  subject  Supposing,  for  in« 
stance,  that  a  father  should  go  abroad,  and  acquire  a  fbre^ 
domicil,  and  should  carry  with  him  his  child,  a  ward  of 
Court,  under  the  conditions  which  the  Court  imposes,  whidi 
all  imply  the  right  of  the  Court  to  reclaim  the  child  at  any 
moment,  it  is  difficnlttobeUevethat  the  Court  would  deem  the 
child's  domicil  to  haye  been  altered  by  tiiis  permissory  resi- 
dence abroad,  so  as  to  affect  the  succession  to  his  property  if 
he  should  die. 

liord  Alvanley  has  said,  speaking  of  a  Scotch  boy  sent  to 
England  for  education  (jr),  <*It  cannot  be  contended,  that 
during  the  state  of  pupillage,  he  could  acquire  any  domicil  of 
his  own*  I  have  no  difficulty  in  laying  down,  that  no  domicil 
can  be  acquired  till  the  person  is  suijvris:  ^  that  is  to  say, 
(as  Sir  W.  Grrant  explained  it  (r)),  he  cannot  acquire  a 
domicil  by  his  own  acts. 

But  it  has  been  decided,  that  {s)  after  the  death  of  the 
father,  children  remaining  under  the  care  of  the  mother  follow 


(jp)  /n  the  Goodt  o/SartoHsy  1  (r)  In  PoUnger  y.  Wigkimtm, 

Curteis,  910.  3  Mer.  79. 

(q)  In  SomervUleY.  Lord  Samer-  {»)  Puingery.  Wightmtm. 

ville,  6  Ves.  787. 
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the  domicil  which  ahe  mar  acquire,  proTided  the  domicil  shall  new  domicii  if 
not  have  been  changed  for  the  fraudulent  purpose  of  obtaAmi^  good  fiuth. 
an  advantage  by  altering  the  rule  of  sucoeaeion  to  thdr  pro- 
perty: but  it  is  the  opinion  of  an  eminent  foreign  writer  {t\ 
that  such  fiaud  would  be  presumed  if  no  reasonable  motive 
could  be  assigned  for  the  change. 

Whether  the  same  rule  would  hold  in  the  case  of  a  child 
residing  in  the  family  of  a  legal  guardian  who  is  not  a  parent^ 
has  not  been  decided. 

Although  a  minor  cannot  acquire  anew  domicil  by  his 
own  acts,  yet  there  can  be  little  doubt  that  if  an  infant  at 
years  of  discretion  does,  with  the  approbation  of  his  father, 
any  act  which  would,  in  the  case  of  an  adult,  create  a  new 
domicil,  as,  if  he  proceeds  to  India  in  the  service  of  the  East 
India  Company,  he  would  thereby  acquire  a  new  domiciL 
Some  doubt  might  be  felt,  whether  an  infant,  who  has  neither 
father  nor  mother,  nor  legal  guardians,  could  acquire  a  new 
domicil  by  such  means. 

The  Scotch  law  allows  a  minor,  past  the  age  of  pupillarity,  to  Conflictof  laws. 
choose  his  own  domicil  (ti).  If  then  a  minor  of  this  description, 
having  lost  his  parents,  should  abandon  Scotland,  and  fix  him- 
self in  England,  and  die  there  under  age ;  the  English  law 
would  probably  consider  him  to  have  been  domiciled  in  Scot- 
land, and  the  Scotch  law  would  consider  him  to  have  been 
domiciled  in  England :  and  his  personal  property  situated  in 
England  would  be  distributed  according  to  the  Scotch  law  of 
succession,  and  vice  versd. 

Where  an  infant's  property  lay  wholly  in  Scotiand,  and 
certain  persons  residing  generally  in  that  country  had  been 
appointed  by  tiie  father  to  be  tutors  and  curators  to  take  care 
of  the  Scotch  estates,  they  were,  by  consent,  associated  in  the 
guaidianship  with  persons  residing  in  Engknd,  and  tiie  usual 

(t)  Pothiefy  cited  Ibid.  on  Peraonal  Succession,  201 ;  see 

(u)  Per  Lord  Cringletie  in  the    Ersk.  Inst.  b.  1,  tit.  7,  s.  14,  and 
Case  of  Wallace^  rited,  Robertson    the  authorities  there  referred  to. 
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reference  was  made  to  the  Master,  to  inquire  into  the  fortune 
and  approve  of  a  scheme  of  education  (x)» 

In  this  case,  the  tutors  and  curators  appeared  and  claimed 
the  guardianship  from  the  Court  of  Chancery;  butifiheyhad 
not  done  so,  the  in£mt's  property  being  in  Scotland,  the  Court 
would  not,  it  is  conceived,  have  charged  itself  with  respona- 
bility,  for  an  infant  having  no  accessible  property,  any  more 
than  it  would  for  an  infimt  having  no  property  at  a]l(y). 


(«}  BeatUe  v.  JohnsUme^  19  L.  J.  900 ;  see  p.  Ill,  Jifpro* 

(jf)  Supra^  p.  101. 


APPENDIX  IV. 
WALTON  r.  JEFFERIES  AND  PARSONS.— 16M/ttiMf,  1747. 

(11  HILL,  MSS.  338.) 

1  HE  bill  in  this  case  was  to  be  reliered  agaiiut  a  bond  entered  iv. 

into  by  the  plaintiff  as  auretj  for  the  defendant  Persons,  who  at  the       Walton 
time  of  entering  into  the  bond  was  an  infant.  Jcffbribb 

The  bond  was  for  paToient  of  an  annnitj  of  £100  a-year  to  the  and  Pamons. 
defendant  Jeffeiies  during  the  joint  lires  of  the  defondants  Jefferies  garety  on  bond^ 
and  Parsons;  and  an  injunction  was  prayed  to  sUy  the  defendant  ^J^^^j^^t 
Jeffieries's  proceeding  in  an  action  at  hur  upon  thb  bond  against  and  not  liable. 
the  pbintiff. 

And  now,  iqion  motion  for  an  injunction*  it  appeared  bj  the 
defendant  Jefferies's  answer,  that  £395  was  only  paid  to  the  defen- 
dant Parsc—i  as  a  oonsideration  for  this  bond,  bnt  that  the  whole 
coDsidenKbDn  was  £500,  m.  the  £395  in  money  paid  to  the  defon- 
dant  Parsons,  and  100  guineas  won  of  him  by  bets  at  a  cricket 
match,  and  other  50  guineas,  and  two  sums  of  25  guineas. 

And  in  giving  judgment  upon  the  motion,  Lord  Hardwicke,  Chan- 
cellor, declared,  that  he  took  a  bet  at  a  cricket  match  to  be  within 
the  Stat,  of  9th  Anne,  c.  14,  which  provides,  that  all  securities  given 
or  entered  into  where  the  whole  or  any  part  of  the  consideration  is 
for  money  won  at  play  shall  be  void,  and  amongst  the  games  men- 
tioned is  that  of  bowls,  which  is  very  similar  in  respect  of  the 
bowling  to  that  of  cricket:  but  the  general  words,  other  game  or 
games,  or  by  betting  on  the  sides  or  hands  of  such  as  do  game  at  any 
of  the  games  aforesaid,  are  very  strong  to  prove  the  game  of  cricket 
to  be  within  the  statute;  and  he  declared  his  present  opinion  to  be, 
bnt  without  prejudice,  that  cricket  is  a  game  within  the  statute; 
and  said,  that  to  constme  the  statute  otherwise  would  be  making  a 
most  rigid  and  unreasonable  construction,  when  all  former  resolu- 
tions had  been  otherwise  to  give  it  a  most  liberal  construction  for 
advancing  the  remedy,  as  in  a  case  which  was  mentioned  at  the  bar 
where  bets  at  a  cock-fighting  were  held  to  be  within  the  statute. 
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IV.  But  he  said,  that  exclusive  of  this,  he  took  it  to  be  such  a 

Walton  ^  i}^^  Clouit  ought  to  interpose  in,  for  that  there  is  nothing  that 

Jbpfbkies  this  Court  holds  a  stricter  hand  over  than  the  contracts  of  infants. 

AND  Parsons,  g^^^  ^^^  -j^^j^^  himself  has  entered  mto  a  bond  for  payment  of  this 

annuitji  and  the  bond  in  question  was  entered  into  by  the  plaintiff 
as  a  collateral  security;  and  if  such  collateral  bonds  were  suffered  to 
take  place,  it  might  be  a  means  to  avoid  all  the  care  which  this 
'Court  takes  of  infants'  contracts.  For  if  an  infant  near  of  age 
should  be  induced  to  enter  into  a  bond  with  such  security,  though 
he  might  reasonably  think  that  such  bond  might  be  avoided  in 
respect  to  himself  as  to  his  infancy,  yet  he  might  think  himself 
from  a  mistaken  principle  of  honour  obliged  to  pay  it,  rather  than 
throw  the  burden  upon  his  security,  and  so  deprive  himself  of  his 
property  before  he  has  experience  to  know  the  use  and  advantage  of 
it,  contrary  to  the  reason  of  law  and  the  rules  of  equity.  Therefore, 
upon  the  whole,  thinks  it  a  fit  case  for  the  Court  to  grant  an  injunc- 
tion until  the  hearing,  and  an  injunction  was  ordered  accordin^y; 
and  it  being  then  prayed  on  behalf  of  the  defendant  Jefferies  that 
the  plaintiff  might  give  judgment  upon  the  bond  in  question  with 
release  of  errors — 

Lord  Chancellor  at  first  refused  this,  but  upon  recollection  or- 
dered it,  saying  that  the  Court  might  nevertheless  send  the  matter 
to  be  tried. 
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I. 

Reference  as  to  Guardian  and  Mainienanee  on  Petition. 

It  is  ordered,  that  it  be  referred  to  Mr.  S  ,  one  &c.«  to  (a)  approve  v. 

of  a  proper  person  or  persons  to  be  appointed  guardian  or  guardians  Forms. 
of  the  person  and  estate  of  the  petitioner  daring  her  minority.  And 
it  is  ordered,  that  all  proper  parties  have  notice  to  attend  the  said 
Master  thereon,  and  be  at  liberty  to  propose  such  guardian  or 
guardians.  And  it  is  ordered,  that  the  said  Master  do  inquire  and 
state  the  petitioner's  age,  and  the  nature  and  amount  of  her  fortune, 
and  what  relations  she  has,  and  on  what  evidence  or  ground  he  ap- 
proves of  such  person  or  persons  so  to  be  appointed  guardian  or 
guardians.  And  it  is  ordered,  that  the  said  Master  do  inquire  and 
state  what  will  be  proper  to  be  allowed  for  the  maintenance  and 
education  of  the  petitioner  during  her  minority,  and  from  what  past 
period  such  allowance  should  commence,  and  out  of  what  fond  it 
should  be  taken.  And  after  the  said  Master  shall  have  made  his 
report,  such  further  order  shall  be  made  as  shall  be  just.  In  matter 
of  Arnold,  M,  R.,  1st  December,  1814;  Beg.  lib.  A.  1814,  fol.  50; 
Set.  Dec.  277. 


IL 

The  same  in  a  Suit^  with  referenioe  as  to  Maintenance  in  Time 

past. 

It  is  ordered,  that  the  Master  to  whom  this  cause  shall  be  re- 
ferred shall  approve  of  a  proper  person  to  be  appointed  guardian  or 
guardians  of  the  plamtiff,  the  infant,  during  his  minority,  and  all 
proper  parties  are  to  have  notice  to  attend  the  said  Master  thereon» 
and  be  at  liberty  to  propose  such  guardian  or  guardians.  And  it  is 
ordered,  that  the  said  Master  shall  state  the  said  infant's  age,  and 
the  nature  and  amount  of  his  fortune,  and  what  relatives  he  has, 

(a)  It  has  become  not  nnnsiul  of  late  to  rder  it  to  the  Maater  to  inquire  whe- 
ther the  petitioner  haa  or  haa  not  a  legal  gtfuirdian  or  guardianfl,  and  if  he  ahall 
find  that  ahe  has  not,  then  to  approve  &c.,  (aa  above). 
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v.  and  state  on  what  evidenGe  or  grounds  he  approves  of  any  particular 

FoBMs.  person  or  persons  to  he  such  guardian  or  guardians.  And  it  is 
ordered^  that  the  said  Master  shall  [inquire  and  state  who  has  main- 
tained the  said  plaintiff,  the  infant,  since  the  death  of  the  said  M.  F., 
and]  consider  what  allowance  ought  to  he  made  for  the  maintenance 
of  the  said  plaintiff,  the  infant,  [from  the  death  of  the  said  M.  F., 
and]  for  the  time  to  come  during  his  minority,  and  out  of  what 
fund  such  allowance  ought  to  he  paid,  and  to  whom.  And  it  is 
ordered,  that  the  said  Master  shall  state  the  result  of  the  said  in- 
quiries, with  his  opinion  thereon,  to  the  Court.  Lundin  v.  Darvill^ 
24th  June,  1S41;  K^.  Lih.  1840,  B.  fol.  761. 


III. 

Tke  same  in  a  Suit,  adapted  to  special  Circumstances. 

It  is  ordered,  that  it  be  referred  to  the  Vacation  Master  to  ap- 
prove of  a  proper  person  or  persons  to  be  appointed  guardian  or 
guardians  of  the  person  of  the  said  plaintiff  A.  A.,  the  in&nt;  and 
the  said  Master  is  to  inquire  and  state  to  the  Coiurt  what  relations 
the  said  plaintiff  has;  and  also  to  state  on  what  evidence  or  ground 
he  approves  of  any  particular  person  to  be  such  guardian  or  guar- 
dians; and  also  to  approve  of  some  person  or  persons  to  Move  ike 
custody  and  care  of  the  said  infant,  and  the  superintendenee  of  her 
education,  during  her  minority;  and  if  in  makinf  the  said  inquiries, 
the  said  Master  shall  Jind  that  J,  A,,  deceased,  the  survimng  parent 
of  the  said  infant,  has  left  any  written  request  or  direction  touching 
the  said  infantas  maintenance,  education,  or  residence,  it  is  ordered 
that  he  shall  be  at  liberty  to  take  such  special  circumstances  into 
consideration :  and  the  said  Master  is  also  to  consider  what  will  be 
proper  to  be  allowed  for  the  maintenance  and  education  of  the  said 
plaintiff,  the  infant,  and  far  the  expenses  of  her  residence  ai  B. 
House{a),  in  the  petition  mentioned,  to  commence  from  the  5th  day 
of  June  last  past,  the  day  on  which  die  said  infant's  mother,  the  said 
J.  A.,  cKed,  and  for  the  time  to  come  during  her  minority,  and  to 
state  out  of  what  fond  such  aUowRnoe  ought  to  be  paid;  and,  after 
the  said  Master  shall  have  made  his  repoit,  such  further  <Hder  shall 
be  made  as  shidl  be  just.  Knightley  v.  Leigh,  ISdi  July,  1833; 
Beg.  Lib.  1832,  A.  fol.  2383. 

(a)  The  lamily  mansion  of  the  iniant. 
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V. 

IV.  Forms. 

Eeferenee  in  a  8mi,  as  to  Maintenanee  past  andfitture. 

(1.) 

It  is  ordered,  that  it  be  referred  to  Mr.  Thomson,  one  of  the 
Masters  of  thb  Court,  to  inquire  and  state  to  the  Court  who  has 
maintained  and  educated  the  pkintifis  W.  P.  B.  C.  and  £.  P.  B.  C, 
the  infants,  since  the  death  of  the  said  W.  C,  their  father,  and 
what  has  been  properly  expended,  or  ought  to  be  allowed,  on  that 
account;  and  he  is  to  consider  what  will  be  proper  to  be  allowed 
for  the  maintenance  and  education  of  the  said  plaintiffs,  the  infants, 
respectivelj  for  the  time  to  come,  and  out  of  what  fund  the  same 
ought  to  be  paid,  and  to  certify  the  same  with  his  opinion  thereon 
to  the  Court;  and,  after  the  said  Master  shall  have  made  his  report, 
such  further  order  shall  be  made  relating  thereto  as  shall  be  just. 
Chatteris  v.  Young,  Reg.  Lib.  1819,  A.  fol.  189. 


(2.) 
It  is  ordered,  that  it  be  referred  to  the  Master  in  rotation  to  con* 
sider  and  state  to  the  Court  what  will  be  fit  and  proper  to  be  al- 
lowed for  the  maintenance  and  education  of  the  said  defendants,  the 
infants,  respectiyely  for  the  time  past,  since  the  death  of  the  said 
testator,  and  for  the  time  to  come,  during  their  respective  minori- 
ties, and  out  of  what  fund  the  same  should  be  paid.  Mills  t. 
Bobarts,  Beg.  lib.  1829,  A.  fo.  1958. 


V. 

Directum  for  Reference  whether  Father  of  Ability. 

His  Honor  doth  think  fit,  &c.,  that  it  be  referred  to  Mr.  A., 
one  &€.,  to  see  what  ia  fit  and  proper  to  be  allowed  for  the  mmn- 
tenance  and  education  of  the  defendants,  the  infants,  for  the  time 
past  and  to  come,  and  whether  the  plaintiff  William  Bailey,  the 
father,  is  of  sufficient  ability  to  maintain  the  said  defendants  the 
infants  or  not,  and  state  the  same  to  the  Court,  and  thereupon  such 
further  order  shall  be  made  relating  thereto  as  shall  be  just.  Bailey 
T.  Arstot,  M.  R.,  20th  May,  1747;  Reg.  lib.  A.  1746,  fol.  378; 
Set.  Deo.  285. 

Y* 
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V. 
Forms.  VI. 

Order  confirming  Report  of  Guardian  and  Maintenanee,  where  ike 
Reference  has  been  made  upon  Petition  only. 

His  Honor  doth  order  that  the  said  report,  bearing  date  the 
1 4th  day  of  March.  1815,  be  confirmed,  and  upon  the  said  J.  D. 
entering  into  a  recognizance,  to  be  approved  by  the  said  Master,  to 
be  answerable  for  what  he  shall  receive  of  the  fortane  of  the  said 
£.  A.,  the  infant,  it  is  ordered,  that  the  said  J.  D.  be  appointed 
guardian  of  the  person  and  fortune  of  the  said  E.  A.,  the  iniknt, 
during  her  minority,  or  until  the  further  order  of  this  Court;  and 

it  is  ordered,  that  the  sum  of  £ ,  certified  by  the  said  Master's 

said  report  as  proper  to  be  allowed,  be  allowed  for  the  board  and 
maintenance  of  the  said  £.  A.,  the  infant,  firom  the  6th  day  of 
January,  1813,  until  such  time  as  she  shall  be  removed  from  the 
said  T.  C* ;  and  it  is  ordered,  that  the  said  T.  C.  do  retain  such 

sum  of  £ out  of  the  arrears  of  rent  due  from  him;  and  it  is 

ordered,  that  the  sum  of  £ be  allowed  for  the  maintenance  and 

education,  clothing  and  entrance-money  for  the  said  E.  A.,  the 
infant,  for  the  first  year  she  shall  be  with  the  said  Mesdames  &c.; 

and  it  is  ordered,  that  the  sum  of  £ a-year,  certified  by  the 

said  Master's  said  report  as  proper  to  be  allowed,  be  allowed  for  the 
maintenance  and  education  of  the  said  E.  A.  during  her  minority, 
or  so  long  time  as  she  shall  remain  imder  the  care  of  the  said  Mes- 
dames, &c. ;  and  it  is  ordered,  that  such  sum  be  paid  out  of  the 
rents  and  profits  arising  from  the  real  estate  to  which  the  said  E.  A. 
is  entitled;  and  it  is  ordered,  that  it  be  referred  back  to  the  said 
Master,  to  whom  this  cause  stands  referred,  to  tax  the  petitioner  and 
all  other  parties  their  costs  of  obtaining  the  order  dated  the  1st  day 
of  December  last,  and  of  the  proceedings  had  thereupon,  and  also  of 
this  application,  and  the  subsequent  proceedings  to  be  had  thereon, 
as  between  solicitor  and  client;  and  it  is  ordered,  that  such  costs, 
when  taxed,  be  retained  by  the  said  J.  D.  out  of  the  rents  and  pro- 
fits of  the  said  estates.    Re  Arnold^  Reg.  Lib.  1814,  A.  fol.  699. 


VII. 

ill  a  Suit,  confirming  Report  of  Guardian  and  Mamtenanee. 

[is  Lordship  doth  order,  that  the  Master's  separate  report,  bear- 
ing date  the  26th  February,  1842,  in  the  said  petition  mentiooed,  be 
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oonfinned.  And  it  is  ordered,  that  H.L.,  the  mother  of  the  petitioner,  V. 

the  infant  plaintiff,  be  appointed  the  guardian  of  the  petitioner  daring       Pokm •. 
his  minority,  or  until  the  farther  order  of  this  Court ;  and  it  is  ordered, 

that  the  sum  of  £ ,  certified  by  the  said  Master  as  proper  to  be 

allowed  to  6.  W.,  in  the  petition  named,  for  money  paid  by  him  for 
the  past  maintenance  of  the  said  infant,  as  in  the  petition  mentioned, 
to  the  16th  day  of  January,  1842,  be  paid  to  the  said  G.  W.,  by 
the  receiver  appointed  in  this  cause,  out  of  the  rents  and  profits  of 
the  leasehold  houses  in  the  petition  mentioned.     And  it  is  ordered, 

that  the  annual  sum  of  £ ,  certified  by  the  said  Master  as  proper 

to  be  allowed  for  the  maintenance  of  the  petitioner,  from  the  said 
16th  day  of  January,  1842,  for  the  time  to  come,  be  paid  to  the 
said  H.  L.  during  the  minority  of  the  petitioner,  or  until  the  further 
order  of  this  Court,  by  the  said  receiver,  out  of  the  rents  and  profits 

of  the  said  leasehold  houses,  by  weekly  payments  of  £ ;  and  it 

is  ordered,  that  it  be  referred  to  the  said  Master  to  tax  the  costs  of 
the  petitioner  of,  and  to  be  occasioned  by,  the  inquiries  in  the  said 
petition  mentioned  by  the  said  decree  directed  of  this  application. 
And  it  is  ordered,  that  such  costs,  when  taxed,  be  paid  to  the  said 
G.  W.,  the  petitioner's  next  friend  and  solicitor,  by  the  said  re- 
ceiver, out  of  the  said  rents  and  profits  of  the  said  leasehold  houses; 
and  it  is  ordered,  that  the  several  payments  hereby  directed  to  be 
made  by  the  said  receiver,  be  allowed  him  in  passing  his  accounts 
before  the  said  Master.  Lundin  v.  BarmUy  Rolls,  22nd  March, 
1842;  Beg.  lib.  1841,  B.  fol.  614. 


VIII. 

Appointment  of  Guardian^  without  Suit  or  Referencey  for  a  special 

purpose. 

This  Court  doth  order,  that  T.  P.  C,  the  son,  in  the  said  petition 
mentioned,  be  appointed  the  guardian  of  the  persons  and  estates  of 
the  said  infants,  H.  B.  C.  and  J.  C,  for  the  purpose  of  consenting 
before  the  respective  Committees  of  the  Bight  Honourable  the 
House  of  Lords  and  the  Honourable  the  House  of  Commons,  for 
and  in  behalf  of  the  said  H.  B.  C.  and  J.  C,  and  each  of  them,  to 
the  passing  into  a  law  of  the  bill  in  Parliament  in  the  said  petition 
mentioned,  intituled  **  An  act,"  &c.,  and  to  all  such  clauses  and 
provisions  to  be  therein  contained  as  Parliament  shall  deem  requisite, 

y2 
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V.  and  B8  the  udd  T.  P.  C,  the  son,  shall  approTe  of  on  hehalf  of  the 

Forms.        ^^  infants  respeetiyely.     Ex  parte  Courtenay,  Reg.  lib.  1841,  A. 
fol.  822. 


IX. 

Appointment  of  Guardians  in  a  Suit,  without  Reference. 

His  Honor  doth  order,  that  the  said  defendants,  B.  T.,  £.  W., 
and  W.  £.,  be  appointed  guardians  of  the  plaintifis  W.  P.  B.  C.  and 
£.  P.  B.  C,  the  infants,  during  their  respective  minorities^  or  ontil 
the  fnrther  order  of  this  Court.  Chatteris  t.  Toungf  Beg.  Lib*  1 8 1 9» 
A.  fol.  189. 


X. 

Order  far  Maintenance,  made  without  a  Reference, 

It  is  ordered,  that  the  said  petitioner,  S.  C.  [the  guardian  appointed 
by  the  same  order]  do  apply  the  rents  and  profits  of  the  copyhold 
estate  in  the  petition  mentioned,  received  by  him,  in  or  towards  the 
maintenance  and  education  of  the  petitioner  J.  6.,  the  infant,  during 
his  n^inority,  or  until  the  further  order  of  the  Court.  Ex  parte 
Green,  Beg.  Lib.  1819,  A.  fol.  1248. 


XL 

Order  for  Liberty  to  take  Infants  abroad. 

His  Lordship  doth  order  that  the  petitioner,  as  the  father  of  the 
said  infants,  plaintiffs,  be  at  liberty  to  remove  the  said  in&nts, 
plaintiffs,  with  him  to  America  aforesaid,  or  to  such  other  parts  and 
places  beyond  the  seas,  and  out  of  the  jurisdiction  of  this  Court,  in 
which  he  shall  in  the  execution  of  his  duty  be  ordered  or  find  it  ne- 
cessary to  reside,  there  to  remain  with  the  petitioner  in  cam  the 
petitioner  shall  so  think  fit;  the  petitioner,  by  his  said  petitioi^ 
undertaking  to  bring  the  said  in&nts,  pkintiib,  or  such  of  them  as 
shall  then  be  living,  back  with  him,  on  his  return  to  thia  countsy, 
on  the  folfilment  of  his  mission  in  the  petition  mentioBed,  unless 
the  petitioner  shall  in  the  mean  time,  from  any  unforeseen  cirvum- 
stance,  deem  it  advisable  to  send  ihem,  or  any  of  them,  back  to  this 
country.  But  the  petitioner  is  half-yearly  to  transmit,  properly 
vooehed,  to  be  laid  before  the  Court,  the  plan  of  tuition  and  edi 
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XII. 
ORDERS   CONNECTED   WITH   THE   WRIT   OP   HABEAS   CORPUS. 

Order  for  Habeas  Corpus /or  Delivery  of  Children  to  Father. 

Bjb  Lordship  dodi  order  that  a  writ  of  habeas  eorpos  do  issne^ 
retmnable  immediately,  directed  to  the  said  Emilj  Mazy  Mar- 
chioness of  Salisbury,  and  Emily  Anne  Bennett  Elizabeth  Coontess 
of  Westmeath,  to  brii^  before. his  Lordship  the  bodies  of  Ix>rd 
Ddvin  and  Lady  Rosa  Nngent,  at  his  Lordship's  room  atWestmin* 
ster,  on  Saturday  morning  the  19th  instant,  at  11  o'clock.  In  the 
Matter  of  the  Children  of  the  Earl  of  Westmeath,  L.  C,  16th  Jane, 
1819;  Reg.  lib.  A.  1818,  foL  1359;  Set.  Dee.  281. 

Order  on  Habeas  Carpuefar  delwery  of  Children  to  Father. 

His  Lordship  doth  order  that  the  bodies  of  the  said  Lord  Delrin 
and  Lady  Rosa  Nugent,  the  children  of  the  said  Earl  of  Westmeath, 
be  delivered  to  him.  In  Matter  of  Children  of  Earl  of  Weet- 
meath,  L.  C,  23rd  June,  1819;  Reg.  Lib.  A.  1818,  fol.  1534:  S.  C. 
Jac.  251,  note;  Set.  Dec.  281. 

Order  for  Habeas  Corpus  for  brin{fiMg  up  Children  o»  appUcaHon 

of  Father. 

His  Lordship  doth  order  that  a  writ  of  habeas  corpus  do  issue, 
directing  the  said  defendants,  George  Blenkin,  and  Mary  his  wife, 
to  bring  into  this  Court  the  plaintiffs,  Mary  Lyons,  Francis  Lyons, 
and  Jane  Reatson  Lyon%  the  infant  children  of  the  said  John  Lyons^ 
at  the  sitting  of  this  Court,  at  Westminster  Hall,  on  the  10th  of 
February  next.  Lyons  t.  Blenkin,  L.  C,  15th  January,  1820; 
Beg.  lib.  B.  1819,  fol.  208:  S.  C,  Jac.  247;  Set.  Dec.  281. 

Writ  of  Habeas  Corpus  in  the  above  Case. 

George  the  Third,  &c. — ^To  George  Blenkin,  and  Mazy  his  wife, 
greeting.  We  command  you,  chat  you  do  on  Thursday,  the  15th 
day  of  February  next,  bring  before  us  in  our  Court  of  Chancery,  at 


FOAMH. 


tion  for  eacb  of  the  said  infimts,  actually  adopted  and  in  practioe  at  v. 

the  time  of  sjodi  half-yeariy  retnm,  and  specifying  particulariy 
where  and  with  whom  they  reside.  Jaekson  v.  Hankey,  L.  C,  15th 
BXay,  1823;  Reg.  Lib.  A.  1822,  foL  1088:  S.  C.  Jac  265,  note; 
Set.  Uec*  288. 
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v.*  the  sitting  thereof,  at  Westminster  Hall,  the  bodies  of  Mary  Lyona, 

FoEMB.  Frances  Lyons,  and  Jane  Beatson  Lyons,  or  by  whatsoever  name  or 
addition  they  are  known  or  called,  who  are  detained  in  your  cus- 
tody, to  perform  and  abide  such  order  as  our  said  Court  shall  make 
in  their  behalf.  And  hereof  fail  not,  and  bring  this  writ  wiUi  yon. 
Witness  ourself,  at  Westminster,  the  29th  day  of  January,  in  the 
60th  year  of  our  reign.  From  a  MS.  of  Mr.  Jacob.  Set.  Dec. 
282. 

The  Return  to  the  above  Writ, 

The  within-named  George  Blenkin,  and  Mary  his  wife,  do  hereby 
certify  to  the  Bight  Honourable  the  Lord  High  Chancellor  of  Great 
Britain,  that  the  within-named  plaintiffs,  Mary  Lyons,  Frances 
Lyons,  and  Jane  Beatson  Lyons,  are  detained  by  and  are  under  the 
protection  of  the  said  Mary  Blenkin,  in  the  parish  of  Scnlooates,  in 
the  county  of  York,  for  the  purpose  of  their  being  educated  and 
maintained  by  her  as  their  guardian,  under  the  will  of  their  grand- 
mother Mary  Beatson,  deceased,  and  according  to  the  trusts  and 
directions  for  those  purposes  contained  in  the  said  will.  Dated  the 
9th  of  February,  1820.  From  a  MS.  of  Mr.  Jacob:  S,  C.  Lyant  y. 
Blenkin,  mipra ;  Set.  Dec.  282. 


XIII. 

Reference /or  Marriage  of  Ward. 

Whereas  the  said  defendants,  John  Middlemarsh  and  Thomas 
Dawson  did,  on  the  27th  instant,  prefer  their  petition  unto  the  Bight 
Honourable  the  Master,  &c.,  shewing,  among  other  things,  that  &c.; 
and  therefore  it  was  prayed,  that  &c. ;  whereupon  the  parties  con- 
cerned were  ordered  to  attend  his  Honor  on  the  matter  of  the  said 
petition.  And  counsel  for  the  defendants  the  petitioners^  the  de- 
fendant Hester  Williams,  and  the  plaintiffs  this  day  attending 
accordingly.  Upon  hearing  the  said  petition  read,  and  what  was 
alleged  by  the  counsel  for  the  said  parties,  hb  Honor  doth  oider 
that  it  be  referred  to  the  said  Master  to  see  whether  the  match  pro- 
posed for  the  defendant  Hester  WiUiams,  the  infimt,  be  a  fitting 
match  for  her  or  not.  And  the  said  John  Le  Keux  is  to  lay  pro- 
posals before  the  said  Master  of  what  settlement  he  intenda  to 
make  on  the  said  defendant  Hester.    And  the  said  Master  is  to 
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state  the  same,  with  hit  opinion  thereon,  to  the  Court.     And  after  V. 

the  said  Master  shall  have  made  his  report,  such  further  order  shall        Forms. 
he  made  relating  thereto  as  shsU  be  just.  Lawrence  v.  Middlemarsh^ 
M.  R.,  31st  October,  1746;  R^.  lib.  B.  1746,  fol.  2;  Set.  Dec. 
287. 


XIV. 

Order  on  Confirming  Report. 

[Inter  aUaJ\  His  Lordship  doth  order  that  the  said  Master's 
report  stand  confirmed,  and  tliat  the  articles  be  entered  into  in  order 
to  the  carrying  the  said  proposals  into  execution,  as  far  as  the  nature 
and  drcumstanoes  of  the  case  will  admit,  with  the  approbation  of 
the  said  Master.  And  it  is  further  ordered,  that  the  plaintiff  be  at 
liberty  to  marry  the  said  Katherine  Archer  on  the  footing  of  the 
said  proposals.  Earl  of  Plymouth  t.  Lewis,  L.  C,  24th  April, 
1750;  Reg  lib.  A.  1749*  fol.  256:  S.  C.  2  Dick,  801;  Set.  Dec. 
288. 


XV. 

Reference  to  inquire  whether  a  Suit  is  for  the  In/anfe  benefit,  and 
whether  the  next  Friend  is  a  fit  Person  to  conduct  it. 

It  is  ordered,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  inquire  and  state  to  the  Court  whether  this  suit  is  for 
the  benefit  of  the  plaintiffs  the  infants,  and  whether  H.  B.,  the  next 
friend  of  the  plaintiffs  the  infants,  is  a  fit  and  proper  person  to  be 
the  next  friend  of  the  said  plaintiffs.  And  in  case  the  said  Master 
shall  find  that  this  suit  is  for  the  benefit  of  the  plaintiffs,  and  that 
the  Master  shall  find  that  the  said  H.  B.  is  not  a  fit  and  proper 
person  to  be  the  next  friend  of  the  said  plaintiffs,  then  and  in  such 
case  it  is  ordered,  that  the  said  Master  do  inquire  and  state  to  the 
Court  who  will  be  a  proper  person  to  be  appointed  the  next  friend 
of  the  said  plaintiffs  to  conduct  this  suit,  and  the  said  Master  is  to 
be  at  liberty  to  state  any  special  circumstances  as  he  shall  think  fit, 
and  after  the  said  Master  shall  have  made  his  report,  such  further 
order  shall  be  made  as  shall  be  just.  Nalder  y.  Hawkins,  Reg.  Lib. 
1833^  B.  fol.  464,  16th  November,  1833. 
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V. 
Forks.  XVI. 

Reference  to  inquire  whether  two  Suits  relate  to  the  same  Matter, 

andy  ifeo,  which  m  the  more  benefieial. 

This  Court  doth  order  that  it  be  referred  to  Mr.  Cox,  one  of  die 
Masters  of  this  Court,  to  whom  some  matters  in  the  first-mentioned 
cause  stand  referred  to,  to  look  into  the  plaintiff's  bills  filed  in  each 
of  the  aboTC-mentioned  causes,  and  ascertain  whether  they  are  both 
for  the  same  matters;  and  if  the  said  Master  shall  find  thej  are  90» 
then  it  is  ordered  that  the  said  Master  do  certify  to  the  Court 
whidi  of  the  said  bills  is  most  proper,  and  for  the  benefit  of  the 
said  infants  to  be  prosecuted;  and  the  said  Master  is  to  be  at  liberty 
to  state  any  special  circumstances  to  the  Court;  and  it  is  oideied 
that  an  further  proceedings  in  these  causes  be  stayed  until  after  the 
said  Master  shall  haye  made  his  report,  whereupon  such  further 
order  shall  be  made  as  shall  be  just.  Mortimer  t.  West,  Forde  t. 
Weet,  Reg.  lib.  1817,  B.  106  (a). 


XVII. 

Decree  o/ Forecloeure  against  Infants, 

This  is  the  common  decree  of  foreclosure,  with  the  addition  of 
the  words  **  and  this  decree  is  to  be  binding  on  the  said  defendants, 
the  infants,  unless  they  respectively  being  served  with  a  subpoena  to 
shew  cause  against  the  same,  they,  or  any  or  either  of  them,  shall, 
within  six  months  after  he,  she,  or  they  shall  have  attained  respec- 
tively the  ages  of  twenty-one  years,  shew  unto  this  Court  good  cause 
to  the  contrary."  WilUamson  v.  Gordon^  Reg.  Lib.  1810,  B.  fi)l. 
644. 


XVIII. 

Order  to  make  Foreclosure  absolute. 

liCt  the  defendants  J.  W.  K.  &c.  (adults)  stand  from  henceforth 
absolutely  barred  and  foreclosed  of  and  firom  all  right,  title,  interest, 

(d)  See  p.  371»  ntpra.  If  it  can  be  shewn  olearlj  to  the  Court,  that  die  smts 
are  not  for  the  same  purpose,  the  order  for  the  reference  will  be  diacharged  on  mo- 
tion, with  costs.  If  the  Master  finds  that  they  are  not  for  the  same  pnrpoae,  the 
party  who  obtained  the  order  will  be  made  to  pay  the  ooata  of  the  rcfonnoe. 
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and  eqmtj  of  redemptioii  of,  in,  and  to  the  said  mortgaged  pte-  V. 

mises,  and  alio  let  the  defendants  M.  K.  See.,  the  infimta,  in  like  Poems. 
manner  stand  absolutelj  debarred  and  foredosed  of  and  from  all 
right,  title,  interest,  and  eqnity  of  redemption  of,  in,  and  to  the 
said  mortgaged  premises,  unless  th^  bemg  served  with  a  subpoena 
to  shew  cause  against  the  same  shall,  within  six  months  after  they 
shall  respectively  attain  their  respectiTe  ages  of  twenty-one  years, 
shew  unto  this  Court  good  cause  to  the  contrary.  WiUiamton  t. 
Gordon,  Beg.  Lib.  1811,  B.  fol.  829  &  845. 


XIX. 

Decree  of  Foreeloemre  againet  Infants  {hating  ike  legal  Estate  in 

them)  in  favour  of  Eatable  Mortgagee. 

His  Lordship  doth  order  and  decree,  that  it  be  referred  to  the 
Master  of  this  Court  in  rotation  to  take  an  account  of  what  is  due 
to  the  plaintiff  for  principal  and  interest  in  respect  of  the  mortgage 
security  in  the  pleadings  mentioned,  and  to  tax  the  costs  of  this 
suit.  And  upon  the  defendants,  or  any  or  either  of  them,  paying 
to  the  plaintiff  what  the  said  Master  shall  find  due  to  her  for  such 
principsl  and  interest  as  aforesaid,  and  for  the  costs  of  this  suit, 
within  six  months  after  the  said  Master  shall  have  made  his  report, 
at  such  time  and  place  as  the  said  Master  shall  appoint,  it  is  ordered 
that  the  plaintiff  do  deliver  up  to  the  defendants  so  paying  her,  the 
memorandum  in  the  bill  mentioned,  and  do  execute  all  necessary 
acts  and  deeds  for  releasing  and  discharging  the  prenuses  in  ques* 
tion  tnm  payment  of  the  principal  and  interest  secured  on  the 
same,  and  from  any  incumbrances  done  by  her,  or  any  claiming 
under  her,  and  deliver,  upon  oath,  all  the  title-deeds  and  writings 
in  her  custody  or  power,  relating  to  the  said  premises,  to  the  de- 
fendants, or  as  they  shall  direct.  But  in  default  oi  the  defendants, 
or  any  of  them,  so  paying  to  the  plaintiff  what  shall  be  found  due 
as  aforesaid,  at  the  time  aforesaid,  the  defendants  are,  from  thence- 
forth, to  stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title,  interest,  and  equity  of  redemption,  of,  in,  and  to  the 
said  premises.  And  in  ease  of  such  foredosure,  the  defendants  are 
to  deliver  up  to  the  said  plaintiff  the  possession  of  the  said  mort- 
gaged premises.  And  the  defendants  Thomas  Carver  and  Maiy  his 
wife,  John  Dodwdl  and  William  Dodwell,  and  the  defendants  the 
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V.  infants,  William  Dodwell  the  yonnger,  Sanh  Dodwell,  Maiy  Dod- 

Fouf  8.  ^^^  g^^  Theresa  Dodwell,  on  their  attaining  twenty-one,  are  to  do 
all  necessary  acts,  so  as  duly  to  convey,  surrender,  and  assure  the 
same  to  the  plainti£f.  And  this  decree  is  to  be  binding  on  the  de- 
fendants the  infimts,  unless  on  being  served  with  subpoena  they 
shall,  within  six  months  after  they  shaU  attain  the  age  of  twenty- 
one,  shew  unto  this  Court  good  cause  to  the  contrary.  And  for  the 
better  taking  of  the  said  accounts,  the  parties  are  to  produce  before 
the  said  Master,  upon  oath,  all  deeds,  papers,  and  writings  in  their 
custody  or  power  relating  thereto;  and  are  to  be  examined  upon 
interrogatories  as  the  said  Master  shall  direct,  who,  in  taking  the 
said  account,  is  to  make  unto  the  parties  all  just  allowances^  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  thej 
may  be  advised.    Prtce  v.  Carver,  3  M.  &  C.  163. 


XX. 

Permiuionfor  Infant  on  coming  of  Age  to  put  in  a  new  Jntwer  and 

make  a  new  Defence, 

His  Lordship  doth  order,  that  the  defendant,  John  Kelsall,  be  at 
liberty  to  put  in  a  new  answer  to  the  plaintifiTs  bill;  and  it  is 
ordered,  that  the  plaintiff  be  at  liberty  to  reply  to  such  answ^,  and 
bring  on  the  cause  again  to  a  hearing  as  to  the  said  defendant;  and 
it  is  ordered,  that  the  said  defendant  be  at  liberty  to  proceed  with 
the  examination  of  his  witnesses,  and  the  plaintiff  is  to  beat  liberty 
to  cross-examine  such  witnesses,  and  make  use  of  depositions  of  the 
witnesses  already  examined  at  the  hearing  of  this  cause;  but  he  is 
not  to  examine  any  further  witnesses  on  his  part. 

Ordered,  that  the  costs  of  the  plaintiff,  and  of  the  said  defendant 
John  Kelsall,  of  this  application  and  consequent  thereon,  be  costs  in 
the  cause.  KeUall  v.  KeleaU,  Beg.  lib.  1833»  A.  fol.  913;  «iipr^ 
p.  416. 


XXI. 

Order  for  Infant  to  convey  on  coming  of  Age. 
Upon  opening  of  the  matter  this  present  day  unto  the  Bi^t 
Honourable  the  Lord  High  Chancellor,  &c.,  by  Mr.  C.  of  ooimsel 
with  Edmund  Garforth,  it  was  alleged  &c.,  that,  by  the  decree  made 
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in  these  caiues,  the  said  manor  of  Grimstone  was  directed  to  he  V. 

sold,  &€.;  in  pursuance  whereof  William  Garforth  hath  heen  re- 
ported, and  stands  absolutely  confirmed,  the  best  purchaser  of  the 

said  manor,  at  the  sum  of  £ ;  that  the  said  William  Garforth 

afterwards  paid  his  purchase-money,  &c,,  and  all  parties  executed 
the  oonveyance  of  the  said  premises,  except  the  said  Edward  Wright 
Stanhope;  that  the  said  Master,  by  his  report,  dated  the  9th 
instant,  (among  other  things),  certified,  that  he  conceived  that  the 
said  Edward  Wright  Stanhope,  being  devisee  of  the  said  real  estate, 
was  a  proper  party  to  join  in  the  conveyance  of  the  said  estate  to 
the  heirs  or  assigns  of  the  said  William  Garforth,  (he  being  then 
dead);  and  that  it  appeared  to  him,  by  the  affidavit  of  &c.,  that  the 
said  Edward  Wright  Stanhope  had  then  attained  his  age  of  twenty- 
one  years;  and,  therefore,  it  was  prayed,  that  the  said  Edward 
Wright  Stanhope  might  be  directed  to  execute  the  conveyance,  &c. : 
Whereupon,  and  upon  hearing  an  affidavit  of  notice  of  this  motion 
to  the  said  Edward  Wright  Stanhope,  the  said  Master's  report,  and 
an  order  dated  the  3rd  day  of  March,  1 744,  read,  and  what  was 
allied  by  the  counsel  for  the  said  Edward  Garforth,  his  Lordship 
doth  order,  that  the  said  Edward  William  Stanhope  do  join  in  the 
conveyance  of  the  said  premises  to  Edward  Dring,  now  Garforth, 
pursuant  to  the  said  report,  on  his  being  served  with  this  order. 
Stanhope  v.  Stanhope,  L.  G.,  23rd  July,  1 748;  Reg.  lib.  B.  1747, 
fol.  401 ;  Set.  Dec.  272. 
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ABDUCTION, 

guardian  for  nurture  has  action  of  trespaas  Ibr,  00. 

ofcity  orphan,  51. 

foreible,  of  heirefls,  180. 

forcible,  or  not»  of  girl  under  sixteen,  180, 181, 182,  562. 

Irish  statutes  on  same  subject,  183,  569 

forcible  abduction,  189,  563. 

frandulentlj  taking  away  girl  under  eighteen,  haying 

property,  183. 
abduction  of  g^l  under  sixteen,  184. 

See  Habeas  Cobpus,  Marbiaob,  Ofvrvces 

CX)irNBCTED  WITH  MaBRIAOB,  RaYISHMBNT 

o»  Ward. 
ABILITY 

ofFaOier  to  aumiAitfi  Child. 

where  it  exists,  he  must  nudntain  child,  210. 

notwithstanding  provision  for  maintenance,  221,  222. 
otherwise  where  fund  grren  to  fiither  for  maintenance,  220. 
or  where  he  has  contracted  that  property  should  be  so  applied, 
220. 
where  &ther  unable,  maintenance  allowed,  220. 
ability,  how  estimated,  220,  222,  223. 
reference  as  to,  220. 

form  of,  App.  p.  xr. 
where  dispensed  with,  220. 
maintenance  for  time  past,  on  ground  of  fiither's  inability,  allowed  on 

special  case,  246,  247. 
past  payments  by  trustees,  on  ground  of  other's  inability,  allowed, 

338. 
how  fax  considered  in  questioBs  as  to  custody  of  child,  142, 145. 
not  considered  where  child  has  been  taken  from  fisither,  146,  224. 
ability  of  mother  not  considered,  224. 

next  friend  to  pay  costs  in  action  at  law,  354. 

in  suit  in  equity,  375. 
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ACCEPTANCE, 

by  infimt  lessor,  of  rent,  at  full  age,  470, 
See  Bill  of  Exchanob. 

ACCESS 

of  parents  to  child  in  other  custody,  139. 

of  mother  to  child  in  other  custody,  160, 151, 164. 

where  stipulated  for  on  separation,  159,  653. 
where  there  are  religious  differenoes^  123^  127. 
of  mother  to  illegitimate  child,  120. 
of  friends  to  child,  120, 121. 

of  wife  to  husband,  and  husband  to  wife,  restrained,  where  there  has 
been  a  marrisge  in  contempt,  197* 

ACCOUNT 

should  be  rendered  on  ward  coming  of  age,  348. 

guardian  not  to  meddle  where  he  cannot  render,  32. 

action  of,  348. 

against  guardian  in  socage,  38. 

in  what  capacity  any  one  is  liable  to,  38, 39,  64. 

how  taken,  where  woman  guardian  in  socage  marries,  39. 

mode  of  taking,  in  gavelkind,  44. 

custom  for  lord  to  take  profits  without  rendering,  47. 

how  lord  in  possession  must  render,  327. 

action  o^  within  what  period  it  must  be  brought,  640. 

bill  in  equity  for,  40, 117,  103,  n.,  348,  363. 

how  it  may  be  obtained  from  guardian  or  receirer,  106,  348. 

how  from  administrator  durante  minare  cetate^  346. 

must  be  passed  regularly  by  receivers,  348. 

specific,  of  maintenance  money,  not  required,  unless  in  case  of  miscon- 
duct, 348. 

receiver's,  examined  on  application  of  stranger,  349. 

guardian  not  to  sue  his  ward  at  law  before  passing,  349. 

accounting  parties  not  discharged  by  payment  before  report,  348. 

receiver  having  rendered  to  guardians,  need  not  render  to  infimt,  349. 

in  taking,  all  proper  outgoings  allowed,  350. 

but  not  charges  for  trouble  taken  without  order,  350. 

already  passed,  reviewed  on  errors  stated,  350. 

protection  to  persons  settling,  while  under  influence  of  guaidianship, 
261,  264,  350. 

restricted  where  complaint  tardy,  350. 

guardian  privil^ed  while  rendering,  351. 

stranger  entering  on  land,  compeUed  to  render,  351. 

father  may  file  bill  for,  of  his  children's  estate,  370. 

by  executrix,  dispensed  with  on  compromise,  545. 

fVom  what  time  in&nt  may  have,  of  profits,  385,  540. 

already  taken  in  a  suit,  where  adopted  on  infant's  behalf  406. 

must  be  taken,  before  sale  directed  against  infiuit,  419. 

stated,  infimt  not  bound  by,  478. 

writ  o^  does  not  lie  against  infimt,  24. 

not  directed  against  infant  administrator,  496. 
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ACCOUNTING  PARTY 

ought  not  to  be  next  friend,  373. 
ought  not  to  be  plaintiff^  372. 

ACCUMULATION, 

nuiintenance  allowed  notwithstanding  direction  for,  223,  234. 

ACQUIESCENCE, 

Efftti  ofy  tfi  barring  the  Claimg  of  InfomU, 

laches  not  imputed  to  infant,  638. 

exceptions,  538. 

lapse,  638. 

condition,  638. 

condition  for  payment  of  double  rent,  638. 

operation  of  fine  and  non-claim,  638. 

consequences  to  infant  remainderman,  of  ouster  of  tenant  for  life, 
under  Irish  Ejectment  Act,  639. 

in&nts  bound  by  statutes  of  limitations,  639. 

exemptions  by  stat.  21  Jac.  c.  16 ;  639. 

statute  3  &  4  Will.  4,  c.  27 ;  639. 

exceptions  in  £ftYOur  of  infants,  639. 

suits  for  legacies ;  time  of  limitation,  640. 

suits  in  equity  barred  by  time,  640. 

statute  does  not  bar  a  trust  estate  as  between  trustee,  and  culm  que 
trusty  640. 

it  bars  infimt's  claims  as  between  him  and  strangers,  641. 

infant's  money  left  by  guardian  in  hands  of  bankrupt,  641. 

where  time  is  a  bar,  notwithstanding  infancy,  641. 

relief  sometimes  given,  notwithstanding  laches,  641. 

payment  may  be  confirmed  by  acquiescence  after  majority,  273. 
exception,  273. 
of  fiither,  where  stranger  appoints  guardian,  136. 

ACTION  AT  LAW, 

On  bbbalf  of  Ikfai«tb. 
process,  362. 

infimt  sues  by  proehein  am^,  362. 
origin  of  the  office,  362. 
appointed  by  the  court,  362. 
infimt's  concurrence  not  requisite,  362. 
or  infant  may  sue  by  guardian,  362. 
what  authority  is  conferred  by  admission,  363. 
infimt  must  not  sue  by  attorney,  363. 

practice  as  to  the  appointment  of  proehein  amy  or  guardian,  363. 
liability  of  prochem  amy  for  costs,  364. 
defendant  entitled  to  know  his  residence,  364. 
defendant  in  ejectment  entitled  to  haye  a  responsible  plaintiff,  364. 
so  in  other  actions,  eembley  364. 
'  how  the  proehein  amy  may  be  removed,  366. 
form  of  declaration,  366* 
service,  366. 


XXX  INDEX. 

ACTION  AT  LAW—^cantinued). 

prochein  €imy  cannot  be  witness  for  plaintiiFy  366. 

infieint  cannot  sue  as  informer^  356. 

costs  of  in£euit  plaintiff,  366. 

prochein  <tm^  liable,  356. 

in  ejectment  plaintiff  liable,  356. 

his  liability  in  other  actions,  356. 

infiEUit  suing  by  guardian  not  liable,  367. 

Against  Infants. 
process,  368. 

where  infant  not  held  to  bail,  368. 
outlawry,  368. 

in&nt  defends  by  guardian,  358. 
proceedings  where  defendant  does  not  appear,  368. 
infant  must  not  appear  by  attorney,  369. 
appearance  by  attorney  is  error,  359. 
except  in  ejectment,  369. 
parol  demurrer,  360. 
what  it  was,  360. 
the  principle,  360. 
parol  demurrer  abolished,  361. 
costs  of  defendant,  361. 
guardian  liable,  361. 

defendant  may  be  taken  in  execution,  361. 
effect  of  judgment  signed  upon  warrant  of  attorney,  961. 
warrant  of  attorney  not  set  aside  without  proof  of  in&noy,  362. 

ADMINISTRATION  dunmte  minore  aekOe. 

where  next  of  kin  is  an  infant,  74,  342. 

to  whom  granted,  342. 

where  executor  is  an  infant,  343. 

how  the  office  is  determined,  343. 

effect  of  coverture,  344. 

effect  of  in&nt's  attaining  majority  ;--on  suit  in  equity,  344. 

on  action  at  law,  344. 

powers  of  administrator  durmnte  mincre  atate^  346. 

how  in&ncy  affects  action  by  adminittrator  dmwUe  mmon  vMe^  345. 

and  actions  against  him,  346. 
how  he  is  chaiged  for  waate,  346. 
how  the  infant  can  make  him  aocount,  346. 
representation,  347« 

ADMINISTRATOR, 

infant  cannot  be,  74,  342,  343. 

account  of  receipts  as,  not  directed  against  infemt,  496. 

ADMISSION, 

by  lessee,  of  guardian's  power  to  make  a  new  lease,  37. 
of  facts  on  behalf  of  in&nts  in  a  suit,  385,  407,  408,  410,  433. 
of  will,  by  ancestor ;  where  binding  on  infimt  heir,  408. 
Sm  Copyhold. 
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ADOPTION 

of  contnct  at  fnU  age,  487* 
of  feoffment  ,,  „  ,  466. 
of  in&nt's  contract  by  fitther,  512. 

ADULTERY 

of  fiither,  how  iar  it  is  a  ground  of  interference,  160, 157>  168, 100. 
mother,  166.    jS^  p.  209,  224. 

ADVANCEMENT 

and  maintenance,  principal  broken  for,  though  not  Tested  nor  pay* 

able,  262. 
whether  principle  of  compensation  applies  to,  264. 
circnmstances  under  which  it  may  be  sanctioned,  266,  336,  337* 
for  commlsrion  in  army,  264. 
for  apprentice  fee,  266,  337-    Sm  p.  610. 
for  Toyage,  263. 
for  outfit  on  marriage,  336. 
reference  for,  336,  336. 

marriage  does  not  preclude  from  receiying,  336. 
how  far  discretion  of  trustees  in  making,  will  be  controlled,  213,  214^ 

336,337. 
gift  for  benefit  of  infimt  in  one  way,  belongs  to  him  at  all  events,  333. 
presumptive,  of  infant  child  by  parent,  662. 
of  money  by  stranger  for  maintenance,  213,  214. 
See  Maintbnancb,  Nbcbssabibs. 
ADVOWSON, 

guardian  in  chivalry  might  present,  3. 

wardship  o^  could  not  be  granted  without  deed,  10. 

cannot  be  accounted  for,  32. 

rights  and  duties  of  guardian,  as  to  presentation,  32,  33,  34^  36. 

infimt  patron  may  present  or  nominate,  32,  467^  638. 

guardian  o^  may  agree  as  to  patronage  of  augmented 

cures,  321. 
convey  land  for  ecclesiastical  pur- 
poses, 321,  322, 323. 
endow  chapels,  &c.,  321,  322, 323. 
AFFlDAYrr.-^See  Evidbnok. 

AFFIRMATION, 

at  full  age,  of  transaction  during  infimcy,  466,  467, 486,  4879  642. 

See  Adoption  ;  Gomtract. 
AGE, 

1.  of  the  sovereign,  446. 

2.  of  subjects^ 

stages  of  legal  capacity  in  male  and  female,  44, 76, 94, 168, 

447, 462,  460,  472,  630. 
under  foreign  laws,  672. 
responsibility  for  criminal  acts,  460. 
how  tried,  461,  463. 
full,  when  it  is  attained,  447. 

Z  * 
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AG£-<<xMlffiiiei). 

full,  efFect  of  attaining,  on  suits  by  infitnt  plaintiff,  364, 

887,  S92,  409, 416,  490,  642. 
proof  of  attainment  of,  416. 
taking  fund  out  of  Court  upon  attaining,  668, 669. 
protection  of  ward  of  Court  after  attaining,  203,  668, 669. 
general  protection  after  attaining,  260,  661. 

AGRE£M£NT.-^iS^  Coitfraot. 
ALIEN 

father,  rights  of,  677. 

See  FoRBioN  Laws. 

ALIENATION, 

infant  genendly  incapable  of,  461. 

of  property  of  ward  of  Court,  husband  restnuned  from,  197. 
By  matter  of  record, 
fine,  461. 
recovery,  462. 
privy  seal,  463,  464. 

recognizance  voidable  during  minority,  464. 
bargain  and  sale  enrolled,  void,  464. 
^  acts  not  of  record. 

feoffment  with  livery,  by  in&nt  in  person,  466. 
how  it  may  be  avoided,  466. 

by  infimt,  466. 
by  heir,  466. 
lord  has  no  benefit  of  escheat,  466. 
feofiment  to  guardian,  466. 
effect  of  feofiinent  by  infimt  joint-tenants,  406. 

one  of  infimt  joint-tenants,  466. 
adult  and  infimt  joint-tenants,  466. 
consequences  of  alienation  by  infant  husband  of  his  wife's  estat*,  467. 
conveyances  by  acts  not  of  record,  other  than  feoflfinents,  467* 
infimt  may  execute  deed  for  his  benefit,  467. 
exchanges  only  voidable,  467. 
effect  of  deed  delivered  by  infimt,  467. 

distinction  between  things  taking,  and  things  not  taking  effect  by  de- 
livery, 468. 
reconveyance  by  infimt  heir  of  mortgage  by  lease  and  release,  469. 
transaction  wearing  semblance  of  benefit,  ^9. 
trustee  not  to  avoid  a  voidable  conveyance  made  during  infimcy,  470. 
such  conveyances  not  practically  relied  on,  470. 
StaMee  enabling  infant  trustees  to  eonv^. 
provisions  of  stat,  7  Awne^  c,  19;  436. 

infants  seised  in  trust,  or  by  way  of  mortgage,  to  convey  by  direction 

of  Court  of  Chancery,  436. 
although  he  may  have  a  beneficial  interest,  436. 
act  applies  to  heir  of  one  who  has  contracted  to  sell,  and  of  nominal 
purchaser,  437. 
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ALIENATION— (ean^tmretf  . 

to  husband  of  female  tnutee,  437. 

how  the  direction  of  the  Court  is  to  be  obtained,  437. 

Lord  ChanceUor  may  direct  biU  to  be  filed,  438. 

where  conveyance  will  be  directed  without  petition,  438. 

practice  under  the  act,  438. 

coeta,  439. 

costs  of  reference  on  reconyeyance  by  heir  of  mortgagee,  439. 

where  the  Court  will  appoint  new  trustees  on  petition,  439. 

how  infants  may  be  compelled  to  convey,  440. 

how  conveyance  may  be  obtained  if  they  refuse,  440. 

heir  of  assignee  in  bankruptcy,  440. 

when  act  extends  to  constructive  trusts,  440. 

when  heir  of  mortgagee  is  within  the  act,  441. 

conveyance  by  deed  substituted  for  fines  and  recoveries,  441. 

form  of  certificate,  where  acknowledgment  of  female  infiiut  has  been 

taken,  441. 
how  conveyance  is  obtained  where  infants  refuse  to  convey  under 

decree,  442. 
exchanges  not  within  the  act,  442. 
nor  stock,  442. 

infiuit's  money  paid  into  bank,  442. 
conveyance  of  estate  which  in&nt  gives  up  by  election,  660. 
difficulties  as  to  heirs  of  mortgagees,  442. 
construction  of  later  enactments,  443. 

ALLOWANCE, 

annual,  to  infiut,  its  effect  on  fiither's  liability,  612. 

infant's  contract  for  necessaries,  509. 
for  maintenance,  where  two  are  given,  242. 

^  MAINTKNAIfOS. 

ALLOWANCES 

in  taking  accounts,  214,  217,  360. 

ANNUITY, 

contracts  with  infant  for  purchase  of,  void,  484. 
attempt  to  procure  from  infant,  a  misdemeanor,  484. 
joint  and  several  grant  of,  by  infant  and  adult,  486. 
joint  only,  486. 

ANSWER.—^  Suit  ih  Equity. 

APPEARANCE 

of  infant,  in  action  at  law,  368,  369. 

suit  in  equity,  396,  401,  404. 
APPOINTMENT.— jSfee  Poweb  ;  Guardian  ;  Rsceivkr. 
APPORTIONMENT 

of  maintenance,  243. 

APPRENTICE, 

how  infant  may  bind  himself,  479. 
no  action  on  his  covenant  in  indenture,  479. 

z2 
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APPRENTICE— (eofKmtMxf). 

friends  bound  for  hun,  480, 

parish,  480. 

chimney-sweeper's,  480. 

efiPect  of  indentures  on  parental  authority,  164. 

fee,  where  it  is  necessaries,  610. 
See  Adyancembnt. 
APPROPRIATION 

of  stock  to  answer  legacy  to  infant,  275. 
ARBITRATION, 

reference  to  inquire  whether  beneficial,  that  cause  be  referred  to,  647< 

award  will  be  enforced,  547* 

how  fur  infant  is  bound  in  equity  by  submission,  547. 

distinction  between  submission  out  of  Ck>urt  and  in  Court,  547. 

in&nt  not  bound  by  award  to  convey  real  estate,  without  day  to  she 
cause,  548. 

award  supported,  where  beneficial  to  infant^  549. 

infiint  not  bound  at  law  by  submission,  549. 

if  adult  binds  himself  for  infant,  the  award  is  good,  550. 

how  far  a  submission  on  the  part  of  an  infiint  is  regarded,  550. 

notice  given  to  him,  550. 
ARREST, 

money  advanced  to  procure  infant's  discharge  firom,  502. 

See  ExBCunoir. 
ASSUMPSIT, 

action  o^  477,  482. 

against  infant  for  necessaries^  409. 

for  money  lent  for  necessaries^  505. 
for  fine  on  copyhold,  505. 
/Sm  Contract. 

ATTAINDER 

of  guardian  in  chivalry,  13. 

socage,  24. 
of  adviser  of  testamentary  guardian,  113. 
ATTORNEY, 

for  what  purpose  infimt  can  be,  449,  457* 
infiint  cannot  appoint,  457* 

exceptions,  326,  457,  458. 
appearance  by,  in  action  at  law,  359. 
action  on  behalf  of  infimt  by,  353. 
recovery  by,  463. 
warrant  of,  to  confess  judgment,  361,  362. 

by  infimt  insolvent,  498. 

See  Action  at  Law. 
ATTORNMENT 

by  infant  to  grant.  466. 
See  Tenant. 
AUTHORITY, 

infimt  may  perform  acts  taking  effect  from,  457* 
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AVOIDANCE 

of  Toidable  acts  in  genenl,  461,  470. 
of  Toidable  leMes,  90,  309,  470,  471,  472. 

AWARD. — See  Abbitiution. 

B. 

BALANCES, 

guardian  &c.  retaining,  pays  interest,  269,  277. 

BANKRUPT, 

in£uit  cannot  be,  490,  434. 

where  commisrion  against  him  will  be  superseded,  490. 

it  is  Toid  at  law,  490. 
how  commission  issued  after  21,  for  debt  contracted  during  in&ncy, 

may  be  supported,  490. 
debt  from,  to  infemt,  how  proved,  277. 

how  barred,  277. 

See  COMTBACT. 

BANKRUPTCY, 

in&nt  cannot  be  petitioning  creditor  in,  491. 

may  dispute  fiict  of,  without  notice,  408. 
eiiect  of,  on  infimt's  money  in  hands  of  bankrupt,  541. 
testamentary  guardian  sapeiseded  on,  129. 
of&ther,  142, 14i$. 
how  couTeyance  may  be  obtained  from  heir  of  assignee  in,  440. 

BANNS, 

marriage  by,  174. 

how  it  may  be  pieyented,  174. 

BARGAIN  AND  SALE.— iS^  Auenation. 

BASTARD.—^  iLLBorniffATB  Chiu>. 

BENEFICK— iSte  Adtowbon. 

BIGAMY, 

at  what  age  marriage  must  have  taken  place  to  support  prosecution 
for,  451. 

BILL  OF  EXCHANGE, 

liabilities  of  infant  on,  478,  479. 

who  may  plead  in&ncy  to  action  on,  478. 

BILL,  SINGLE, 

by  infant  for  necessaries,  498. 

BILL  IN  EQUITY.— iSte  Sun  in  Equitt. 

BLASPHEMY, 

habitual,  of  father,  146. 
See  p.  115. 

BOND 

by  in&nt,  with  penalty,  478, 498.    See  p.  638. 
without  penalty,  for  necessaries,  496. 
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BREACH  OF  THE  PEACE, 

responsibility  of  infant  for,  451. 

BROTHERS  AND  SISTERS 

of  infant,  allowance  for  their  muntenance  and  education,  250. 
the  Court  requires  information  as  to  their  education,  656. 

BURGAGE  TENURE,— BOROUGH  ENGLISH,  53,  465. 

See  Custom. 


c. 

CAPITAL.—^  AdVANCKMENT,  MAIMTBNUfCK. 

CAUSE. — See  Day  to  bhkw  Cause. 

CAVEAT.—^  Ma&biaoe. 

CHARGE 

on  infant's  estate.    See  Convbbsiokof    Infant's  Pbopbrty. 

CHARITY, 

allowance  for,  out  of  infimt's  property,  387. 
information  against  infant,  costs  of,  433, 434. 

CHATTELS, 

delivery  of,  to  infant's  &ther,  273. 

by  in&nts,  458. 
real,  of  female  in£Euit,  how  for  bound  by  marriage  settlement,  525, 527- 
of  ward  of  Crown,  how  secured,  13. 

CHILD, 

powers  of  &ther  with  regard  to,  11,  20,  25,  53,  61,  62. 

mother,  20,  52,  60,  66,  67. 
and  father,  interference  between,  135, 142.. 
who  may  appoint  guardians  for,  83. 
maintenance  on  legacy  to,  234. 
and  parent,  eflFect  of  acquiescence  as  between,  273. 

See  A.ocEs&\  Father;   Habeas  Corpus;    Infant;  Illegiti- 
mate Child. 

CHILDREN, 

labour  of,  in  factories  and  mines,  480,  n. 

CHILD-STEALING, 

penalties  for,  162. 

CHIVALRY.— iSjc  Guardian. 

CHOSE  IN  ACTION 

of  female  infant,  how  tax  bound  by  marriage  settlement,  525. 

CHURCH-BUILDING  ACTS.— 321. 

CHURCH  OF  ENGLAND.—^  Reuoion. 
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CLERGYMAN 

acts  for  residence  of,  822. 
improperly  marrying  infimt,  104, 199. 
See  Mabsiaob. 

COLONIES.— iSm  FoBEiGir  Laws. 

COMMISSION. — See  Adtamcbmsnt  ;  Bankkuft  ;  Lunatic. 

COMMITMENT.— »S^  Coiitbmpt. 

COMMON  FIELDS, 

act  to  facilitate  exchange  of  lands  in,  320. 

COMMUTATION  OF  TITHES.—^  Tithes. 

COMPENSATION, 

rule  of,  in  allowing  maintenance,  226. 

on  sale  of  infant's  property  felling  short  of  representation,  494. 

COMPOSITION 

or  release,  by  guardian  &c.,  of  debt  to  infimt^  272. 

See  Ck>MPB0MisB. 
for  land-tax.-— ySlse  LAin>-TAx. 

COMPBOMISE, 

decree  after  reference  to  inquire  whether  beneficial,  644. 

without  reference  in  clear  case,  644. 

terms  of  oompromiae,  644. 

where  day  to  shew  cause  is  given,  646. 

what  force  belongs  to  decree  for,  646. 

deeds  to  be  executed  at  twenty-one,  646. 

how  &r  in&nt  is  affected  by  decree,  where  not  a  party,  646. 

validity  of  decree  without  reference,  647. 

CONCEALMENT 

of  death  of  ward  in  socage,  42. 
See  PRODtJcnoN. 
CONDITION, 

beneficial,  infimt  may  perform,  468. 

may  lose  land  by  breach  of,  468,  638. 

performance  of,  by  guardian,  284,  340. 

for  payment  of  double  rent  on  de&ult,  638. 

in  law  and  in  fact,  468. 

in  law ;  either  at  common  law  or  by  statute,  469. 

two  kinds  of,  at  common  law,  469. 

two  kinds  of,  by  statute,  469. 

waste,  469. 

conditions  in  restraint  of  marriage,  460. 

CONFIRMATION. — iSSse Acquiescence;  Adoption  ;  Affirmatiok;  RATincA- 
noN. 

CONFLICT  OF  LAWS.— /Sse  Foreign  Laws. 

CONSENT 

of  guardian,  in  suit  against  infimt,  409. 
decree  taken  by,  644. 
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CONSENT— (cotil»ntf0(7). 

to  marriage^  age  of,  168,  447>  461. 
of  parents,  &c.,  560. 
See  Marriage. 
of  trustees  to  expenditure  for  maintenance,  337> 
of  guardians,  on  behalf  of  in&nts,  296,  318—329,  663. 

CONSIGNEE, 

appointment  o^  267* 

CONSPIRACY 

to  procure  clandestine  marriage  of  minor,  169. 
prosecution  ordered  for,  194. 

CONTEMPT 

of  Court  of  Orphans,  61. 

of  Court  of  Chancery,  124^  182, 194^  204*  4D1,  402,  426,  432,  440, 

666,  667. 
S^  Marbiaoeof  Ward  op  Court  ;  Sbttlbmeht  on  MARBiAas 
OF  Ward  of  Cottrt  ;  Suits  in  Equitt  a(iain8T  Infants. 

CONTINGENT  INTERESTS, 

where  maintenance  or  advancement  allowed. 

/S^  AdYANCEICENT  ;    MAINTENANCai. 

CONTINGENT  REMAINDERS, 

duty  of  trustee  to  preserve,  340. 

CONTRACT, 

Liabilities  of  Infant  in  respect  of, 

with  in&nt,  person  of  fiill  age  bound  by,  477. 

promise  of  infant,  477> 

in&ncy  pleaded  to  action  of  aseumpiit,  477- 

by  whom,  478. 
effect  of  payment  of  money  into  court,  477* 
account  stated,  478. 
negotiable  instrument,  478. 
bond  with  penalty,  478. 
bill  of  exchange,  478. 

whether  holder  of  infant's  note  can  insure,  479. 
infant  cannot  be  proceeded  against  in  tort  for,  481. 

but  may  on  contract  for  tort,  482. 
of  infant  master  of  ship,  481. 
action  on  joint  contract,  how  condi^cted,  482. 
by  infiemt  for  sale  or  purchase,  484. 
deposit,  484. 
for  purchase  of  annuity,  484. 

See  Annuity. 
how  ratified  at  full  age,  486,  486. 

effect  of  bond  given  during  minority  for  ample  contnct  debty  486* 
defendant  must  prove  his  infemcy,  486. 
adoption  of,  at  full  age,  487. 
to  enter  into  trade,  voidable  at  full  age,  488. 
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deposit  for  trading  puipoBeSy  488. 

for  what  puipoaes  infiuit  maj  be  a  partner^  489. 

when  infiint  becomes  responsibley  488. 

he  must  join  in  actiona  by  the  firm,  4B9. 

may  contract  debts  in  the  name  of  the  finn,  489. 
infuicy  pleaded  to  action  on  joint  contncti  482,  489^  484. 
whether  infimt  should  be  joined  in,  484. 
joint  and  seyeral  grant  by  infiuit  and  adult^  486,  App.  p«  zi. 
joint,  486. 

iSwp.489. 
liability  of  infimt  as  member  of  friendly  sodefy,  493. 

Or  IlfTAMTB  ON  MaBRIAOB. 

1.  JVhere  Infants  Property  ii  not  bavnd» 

real  estate  of  female  not  bound,  619. 

history  of  the  doctrine,  619. 

law  settled,  and  the  reason,  620. 

personalty  given  to  separate  use  of  female  not  bound,  622. 

wife  may  affirm  settlement  at  full  age,  and  husband  must  not  aid  in 

defeating  it,  622. 
real  or  personal  estate  of  male  not  bound,  623. 
seeming  exceptions,  624. 
infimt  husband  bound  by  covenant  of  adult  wife  as  to  her  estate,  624. 

2.  Whert  Infom^i  Property  it  bound, 

general  personal  estate  of  female  bound,  626. 
chose  in  action  reduced  into  possession  is  bound,  626. 
how  Ua  chose  in  action  not  reduced  is  bound,  626. 
chattels  real,  surviving  at  law,  are  bound,  627. 

3.  Am  to  the  aeeent  of  Parenti  and  Quardiam^  628. 

in  what  respect  assent  is  important,  628. 
remarks,  629. 

assent  does  not  afiect  rights  of  property,  629. 
nor  does  sanction  of  court,  629. 

4.  Ae  to  barring  Ltgal  Rights  by  Joiniurey  630. 

ages  of  dower,  630. 

1.  at  common  law,  630. 

2.  ex  aaeensu  patriSf  630. 

3.  ad  oetiuM  eedeeioBy  630. 
jointures  before  the  Statute  of  Uses,  630. 
provisions  of  statute ;  l^gal  jointure  to  bar  dower,  630. 
infiuit  is  barred  of  dower  by  antenuptial  jointure,  631. 
principle  of  the  rule,  631. 

jointure  must  not  be  illusory,  631. 
fraud  pleadable  at  law,  632. 

and  noticed  in  equity,  632. 
doctrine  of  equitable  jointure,  632. 
competence  considered,  633* 
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equitable  jointure  of  copyhold  bars  free-bencli,  633. 

leasehold  and  stock  ban  dower,  633. 
uncertain  or  precarious  jointure  no  bar,  634. 
as  where  interest  not  immediate^  634. 
if  title  to  jointure  property  defectiye,  jointure  binds  only  pro  iatUOy 

636. 
review  of  the  cases,  636. 

whether  assent  indispensable  to  equitable  jointure,  636. 
efiect  of  Stat.  3  &  4  W.  4»  c.  106 ;  636. 
infiint  barred  of  distributoiy  and  customary  share  by  antenuptial 

agreement,  637. 
where  no  provision  for  her,  637« 
election  where  jointure  post-nuptial,  637* 

See  Bankrupt  ;  Forbion  Laws;  Nbcbssabijs  ;  Land  Tax* 

CONVERSION  OF  INFANTS'  PROPERTY. 

The  nature  of  the  property  must  not  be  changed,  278. 

reason  of  the  rule,  as  regards  conversion  of /MTMfui/fliild  rni/ estate,  278. 
with  what  qualification  change  of  investment  is  permitted,  279. 

1.  Comeereion  o/PenonaUy  itUo  Realty  by  Purchase  of  real  EeUOej  280. 

proper  form  of  declaration  by  Court  where  real  estate  is  purchased,  280. 

S.  P.,  where  Court  puts  construction  on  what  has  been  done,  281. 

purchase  of  lands  by  trustees,  with  election  for  infant  at  full  age,  281. 

renewal,  for  lives,  of  lease  for  years,  281. 

declaration  of  trust,  on  renewal  of  lease,  282. 

application  of  sum  raised  by  subscription,  to  rebuild  infimt's  house,  282. 

where  conversion  has  been  supported,  282. 

against  party  concurring,  282. 
where  supported  against  husband  of  infiint,  284. 

to  secure  for  infiint  the  benefit  of  a  condition,  284. 

2.  Qmvernon  of  Personal^  into  Realty  by  Diackarge  of  IneumbroHcet  on 

Land  generally^  286. 
guardians  ought  to  pay  interest  on  incumbrances^  286. 

and  may  discharge  the  principal,  286. 
reference  as  to  incumbrances  in  a  suit,  286. 
receiver  not  ordered  to  pay  interest  till  debt  reported  due,  286. 
reference  as  to  investing  infimt's  money  on  mortgage  of  his  real 

estate,  286. 
rule  as  to  conversion,  applied  to  incumbrances  on  infimt's  land, 

286,287. 
redemption  of  land-tax,  288. 

3.  LiahHity  of  Infant  Tenantin  TbU  to  teepdoum  Interest  of  Inenmbrancetf 

he  must  keep  it  down,  291. 

but  only  out  of  rents  and  profits,  and  not  out  of 
personal  estate,  292. 
in  what  case  not  forced  to  keep  down  interest,  292. 

adult  tenant  in  tail  need  not  keep  down  interest,  292. 
the  reason,  293. 


INDEX.  Xli 

CONVERSION  OF  INFANTS'  PROPERTY— («m«mii«l). 

the  obligation  to  keep  down  interest  can  only  be  enforced  by  re^er- 

sioner  or  remainderman,  294. 
order  on  receiver  to  keep  down  interest  does  not  amount  to  appro- 
priation, 294. 

4.  Qmt^ahn  o/Pergonalty  into  Realty  Ijf  ExpendUure  in  Bepain  and  /m- 

provmnmiSf  290. 
houses  and  gardens  kept  np  out  of  personalty,  295. 
reference  as  to  repairs,  296. 

adyantageous  expenditure  in  improrements  protected,  295. 
improvements  ordered  by  Court,  296. 
whether  real  estate  charged,  296. 
act  for  the  drainage  of  settled  estates,  296. 
guardians  may  petition  for  leave  to  improve  by  draining,  296. 
petition  served  on  remainderman,  296. 
lands  dunged  with  money  expended,  296. 
to  be  paid  off  by  instalments,  297. 

5.  ConverHon  ofReaUy  into  PenonaUjf^  297. 

general  prohibition,  297. 

conversion  of  realty  into  personalty  by  felling  timber,  296. 
where  the  guardian  ought  to  fell  in  due  course,  296. 

the  produce  personalty,  298. 
remainderman  cannot  obtain  injunction  against  fell- 
ing by  guardian  of  tenant  in  tail,  298. 

but  it  must  be  for  benefit  of  infant,  298. 
S.  P.  applies  to  opening  a  mine,  298. 
who  has  timber  severed  by  trespasser  or  tempest,  299. 

trespasser  himself  not  to  profit,  299. 
alleged  distinction  between  tenant  in  tail,  and  in  fee,  300,  801. 
where  the  Court  will  bring  back  the  purchase-money  of  timber  for 

the  heir,  302. 
where  guardian  must  not  cut  timber,  803. 
disposal  of  money  where  there  is  tenant  for  life  not  S.  W.  and  infimt 

remainderman,  303. 
what  sort  of  timber  will  be  allowed  to  be  cut,  303. 
infimt's  estate  sold  for  payment  of  debts ;  how  far  produce  of  sale  is 
personalty,  420,  and  see  the  Addknda  et  Corriobnda. 

6.  Ouardian  eannoi  elect  for  Infant  to  change  the  Nature  of  his  Property  303. 

7.  Where  Guardian  might  change  the  Order  of  Succession,  hit  not  the  Na- 

ture of  the  Property y  303. 

where  acts  changing  the  order  of  succession,  but  not  the  nature  of  the 
property,  have  been  sanctioned,  304. 

new  leases  go  to  the  old  uses,  305,  316. 

order  of  succession  not  changed  unnecessarily,  305. 

8.  Operation  of  Stat,  1  Viet,  c,  26,  on  the  Rule  against  Conversion, 

principal  reason  of  the  rule  destroyed  by  stat.  1  Vict.  26  ;  306. 
reasons  upon  which  the  rule  may  be  supported,  306. 
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how  ixifant's  estate  will  be  treated  if  statute  of  wills  has  cbanged  the 
system,  307. 

distinction  between  infant's  and  lunatic's  estate,  907. 
of  ancient  pasture  into  plough-land,  diO. 
CONVEYANCE.— iSw Alienation;  Costs. 

COPYHOLD, 

admission  to,  by  inflEmt  lord,  456. 

guardian  in  socage,  90. 
of  infant  copyholder,  326,  456. 
of  his  guardian  or  attorney,  46,  326, 327. 
fine  upon,  327y  605. 

how  lord  may  raise,  327. 
guardian  advancing,  has  lien  on  land  for,  328, 
purchase-money  not  retained  to  defiray,on  sale  by  Coiiit,424. 
surrender  of,  474. 

to  use  of  infant  in  wnlrv  M  mertf  666. 
execution  of  power  over,  474* 
lease  for  years  of,  474. 

may  be  surrendered  to  guardian  in  socage  of  the  manor,  30. 
escheating,  may  be  regranted  by  him,  30. 
enfranchisement  of,  328. 
application  of  enfranchisement-money,  329. 
See  Custom  ;  Guardian  bt  Custom. 
COSTS 

of  proceedings  for  appointment  of  guardian,  666. 
Cf  Action  <U  Law  on  beheUf  of  Infant, 

prochein  amy  or  guardian  liable  foTyprimdfacie,  354. 
right  of  defendant  to  exact  security  for,  354. 
against  whom  defendant  may  proceed  for,  366. 
proper  course  where  in&nt  taken  in  execution  for,  366. 
where  infant  sues  by  guardian,  357. 
CfAdion  at  Law  againtt  Infant. 
liability  of  guardian,  361. 
infanty  361. 
CfSuU  in  Equity  on  behalf  of  Infant, 

infimt  cannot  make  himself  liable  to,  363. 
next  friend  primarily  liable  for,  374^  389. 

though  name  used  without  authority,  392. 
security  formerly  giyen  for,  376. 
o^  motion  to  make  next  friend  give  security,  377* 
who  ultimately  liable  for,  389. 
in  what  cases  next  friend  is  not  chargeable  with,  389. 
solicitor's  lien  for,  on  frmd  in  Court,  390. 
given  to  person  who  had  acted  t»  ^ed  as  next  friend,  390. 
of  reference  to  inquire  which  of  two  suits  is  the  more  beneficial,  STly 

App.  p.  xxii. 
who  is  liable  when  suit  improper,  390,  391. 
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where  there  hare  been  improper  prooeedhigB  m  conne  of  sait,  391. 
where  bill  wholly  or  partially  diamiflsed  on  the  merits,  381. 
next  friend  not  allowed,  where  salt  caused  by  himself,  992. 
of  plaintiff  withdrawing  at  fuU  age,  392. 

of  unsncoessful  petition  of  plaintiff  at  foil  age  for  leaye  to  with- 
draw, 365. 
of  next  friend,  how  estimated,  393. 
infimt  heir,  impeaching  will,  pays,  394. 
g^yen  against  heir  of  mortgagor  acting  yexationaly,  394. 
of  reference  for  guardian  &c.  in  suit  by  infant,  specific  legatee,  394. 
where  costs  of  suit  for  legacy  will  be  dlowed,  394. 
OfSmt  tn  Eqm^  againtt  Infant. 

guardian  liable  for,  primd  facie^  397. 
of  scandal  or  impertinence,  397>  432. 
of  assigning  guardian,  where  ia&aii  is  in  contempt,  432. 
solicitor  yolunteering  to  e^ter  appearance  made  to  pay,  432. 
six-clerk,  guardian,  indemnified  against,  432. 
of  infimt  heir  of  equitable  mortgagor,  on  sale  by  Court,  433. 
who  bears,  of  proof  rendered  necessary  by  infiincy,  433. 
of  unsuccessfrd  information  against  infimt,  433. 

defence,  where  infimt  pays,  434. 

of  partition,  434. 

arising  out  of  trading  by  infimt^  434. 

of  proceedings  for  obtaining  conreyance  from  infimt  trustee,  439. 

on  conveyance  by  heir  of  vendor,  439. 

on  reconveyance  by  heir  of  mortgagee,  439. 
of  suit  for  nullity  of  marriage  of  ward,  197, 199. 
of  contempt  generally,  198. 

of  person  in  contempt  for  procuring  marriage  of  ward,  198. 
of  husband  of  ward,  connected  with  the  settlement,  199. 
of  other  parties,  199. 

of  inquiry  whether  beneficial  that  commission  of  lunacy  should  issue 
against  in&nt,  660. 

CRIMINAL  ACTS, 

responsibility  of  infant  for,  450. 

fully  responsible  after,  14,  450. 

from  seven  to  fourteen,  malice  must  appear,  450. 

bigamy,  451. 

breach  of  the  peace,  451. 

nonieasance,  451. 

CRIMINAL  INFORMATION.—^  Information. 

CUSTODY  OF  INFANTS  under  2  &  3  Vict.  c.  54. 
order  for  access  of  mother  to  child,  164. 
for  delivery  of  child  under  seven  to  mother,  164. 
parties  deposing  fidsely  guilty  of  perjury,  165. 
orders  enforced  by  process  of  contempt,  165. 
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mother  against  whom  adultery  has  been  established,  not  entitled  to 

order,  166. 
effect  of  order  where  children  are  abroad,  166. 
Vice-Chancellor  has  jurisdiction,  166. 
discussion  as  to  the  principle  of  the  act,  166. 
Cusiody  oflnfani  FekmSy  188. 

CUSTOM 

for  lord  to  take  profits  without  account,  47. 
of  London,  maintenance  by,  49. 

suryiYorship  of  orphan's  share  by,  562. 
Customary  Rights  of  Infaitts. 

how  tenant  in  gaYelkind  may  alien  at  fifteen,  472. 
not  by  couYeyance  under  statute  of  uses,  473, 
under  what  circumstances  he  may  alien,  473. 
what  estates  may  be  created,  473. 
for  infimt  to  make  lease  at  fifteen,  473. 

to  sell  lands  of  buigage  tenure,  473. 
of  the  realm,  infant  innkeeper  not  bound  by,  479. 
See  Copyhold  ;  Guabdian. 

D. 

DAY  TO  SHEW  CAUSE.— /S»  Dbcrbe. 

DEATH 

of  ward  in  socage,  holding  on  after,  42. 

of  next  friend  in  suit,  380,  392. 

of  infant,  pending  arbitration,  550. 

of  guardian  in  socage  before  accounting,  88. 

DEBTS, 

sale  for  payment  of,  420. 
See  Dbcbbb. 

DECREE 

is  binding  on  infimt  plaintiff,  386. 

reference  after,  to  inquire  which  suit  is  more  beneficial,  372. 
remoYal  of  next  Mend  after,  373. 
upon  what  matter  infant  may  haYe,  382. 
effect  of,  on  interestB  of  in&nt  plaintiff,  386. 
day  giYon  him  to  shew  cause,  387. 
decree  for  partition,  386. 

infant  attaining  twenty-one  before,  may  make  a  new  defence,  400. 
Decreet  by  which  a  Day  it  given  to  Infant  Defendant  to  ahew  Came, 
in  what  cases  day  giYen,  412. 
infent  bound,  if  no  cause  shewn,  412. 
distinct  from  parol  demurrer,  412. 
infimts  now  enabled  to  couYey,  412. 
how  fiff  day  to  shew  cause  tdcen  away,  413. 
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DECREE— (oofilmtffti). 

no  day  when  legal  estate  in  trosCeee,  and  execution  of  trnst  diiected, 
414. 

nor  where  will  proYed  against  infimt^  414. 

mbpoma  to  shew  canse,  when  retumable,  414. 

where  substituted  service  good,  414. 

where  time  for  shewing  cause  will  be  enlarged,  414. 

decree  made  absolute,  if  no  cause  shewn,  414. 

defendant,  on  coming  of  age,  may  make  a  new  defence,  and  go  into 
evidence,  416. 

in  what  cases  this  b  the  proper  course,  416. 

on  foreclosure,  confined  to  shewing  error,  416. 

attainment  of  majority  must  be  proved,  416. 

evidence,  416. 

where  day  is  given,  infimt  allowed  to  make  new  defence  before  ma- 
jority, 416. 

under  special  circumstances,  416. 

permission  granted  without  special  case,  416. 

new  evidence  ought  not  to  be  adduced  in  aid  of  former  defence,  416. 

proceedings  after  the  new  answer,  417- 

whether  infimt  making  new  defence  before  majority,  can  be  bound  as 
if  adult,  418. 

adult  treated  by  mistake  as  infant,  cannot  retain  the  indulgence 
granted  him,  418. 

sale  of  infent's  real  estate  not  directed  till  personal  estate  has  been  re- 
ported insufficient,  419. 

master  may  make  a  separate  report,  419. 

how  &r  the  produce  of  the  sale  is  personalty,  420,  and  see  the  Addbicda 
ET  Corrigenda. 

suits  to  enforce  mortgage  securities ;  foreclosure  against  in&nt ;  day 
given,  420. 

under  special  circumstances,  decree  of  foreclosure  refused,  421. 

after  foreclosure,  no  cause  can  be  shewn  but  error,  421. 

exceptions,  421. 

on  bill  of  foreclosure,  reference  to  inquire  whether  sale  beneficial  to 
infant,  421. 

or,  if  beneficial,  sale  without  reference,  422. 

form  of  decree,  where  infimt's  estate  sold  under  decree  (not  for  pay- 
ment of  debts),  423. 

purchaser  must  complete,  423. 

court  will  not  retain  purchase-money  to  pay  fine  on  death  of  infimt 
copyholder,  424. 

court  will  not  compel  a  second  purchaser  to  take  the  title,  424. 

purchase-money  will  be  distributed,  426. 

heir  ordered  to  convey,  426. 

decree  for  partition  against  infants,  426. 
Decrees  in  wAteA  no  Da^  w  gwm  to  shew  Cause* 

dicta,  that  a  day  must  be  given  in  all  cases,  426. 
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DECREE— (eoftftmiei). 

in  what  cases  day  is  given,  427. 

right  to  make  new  defence  after  decree  is  oo-extensiTe  with  day  to 

shew  cause,  427* 
where  no  day  given,  infimt  hound  hy  decree,  429. 
infemt  in  ventre  sa  mere  hound  hy  decree,  667. 
the  heir  of  a  devisee  ordered  to  convey  under  the  statate,  429. 
whether  the  act  is  prospective  as  to  the  decree,  429. 
tenants  in  tail  within  the  act,  429. 
Stat.  1  Will.  4,  c.  47,  extended  hy  2  &  3  Vict,  c,  60,  so  as  to  authoxixe 

mortgages,  429. 
the  master  must  settle  conveyance  to  which  infimt  is  party,  429. 
how  conveyance  may  he  ohtained,  the  infimt  refusing,  442. 
Proceedings  to  eet  aside  a  Decree  against  an  In/ani  Defmdani. 
new  defence,  on  coming  of  age,  hefore  decree,  490. 
after  decree,  where  day  given,  430. 
erroneous  decrees, — ^where  error  is  in  judgment,  430. 

fact,  430. 
original  hill  grounded  on  fi»ud,  430. 
infant's  inheritance  erroneously  sold  hy  court.  Infant  has  no  remedy 

against  purchaser,  431. 
secMSy  where  purchaser  privy  to  fraud,  432. 

SeeCovsKm;  Ck)MPB0MisB;  Abbitrjltion. 
DEED. — See  AusNATioir. 

DEFENCE. — See  Suits  ik  Equitt  against  Infants  ;  Decrees. 
DELIVERY 

of  chattel,  hy  infimt,  458. 

distinction  between  things  taking  and  things  not  taking  effect  by,  468. 
where  held  void,  472. 
of  ward  to  guardian,  hy  Court,  120. 
See  Habeas  Corpus. 
DESERTION 

of  children  hy  fiither, 

effect  of,  on  custody  of  children,  144. 

on  father^s  liability  for  necessaries  for* 

nished  to  child,  510. 
DEVISE, 

executory,  to  infant,  in  venire  sa  mere,  664. 

to  natural  child,  569. 
DEVISEE, 

heir  of,  where  ordered  to  convey  under  stat.  1  Will.  ^  c.  47;  429. 

may  have  writ  de  venire  inspidendo,  568. 
iSM  Decree. 
DISCHARGE 

of  incumbrances  on  infant's  estate. 
See  Conversion  ;  Proprrtt. 
DISCOVERY 

cannot  be  compelled  from  infimt,  405* 
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DISCRETION 

of  guardiaiifl  &c.  as  to  maintenance  and  advancementy  where  it  will 

be  controlled,  213,  214,  335,  336,  337. 
of  fiither  or  gaaidlan  to  consent  to  marriage,  173. 

DISSENTER.— vSw  Reuoion. 

DISTRESS, 

to  compel  account  from  customary  guardian,  44. 
where  infimt  liable  to,  for  nonfeasance,  451. 

DIVIDENDS 

of  stock  belonging  to  infimt,  217,  271,  318. 

DOMICIL 

of  child,  how  determined  in  the  first  instance,  578. 
how  infimt  may  acquire  a  new  one,  578,  579. 
conflict  of  laws  as  to,  579. 
personal  property  follows  the  law  of,  577. 

DOWER, 

ages  of,  530. 

how  barred,  530,  536. 

assignment  of,  by  in&nt,  456. 

by  guardian  in  chivalry,  14,  37. 

not  by  guardian  in  socage,  37. 
DRAINAGE 

of  estates,  act  for,  296. 

E. 

ECCLESIASTICAL  PURPOSES, 

duties  of  guardian  of  infiuit  patron  or  proprietor  under  acts  fi>r,  321. 
SeeConssart, 

EDUCATION, 

guardian  is  judge  of  place  of,  121. 
of  child  having  fortune,  where  fiftther  is  poor,  141. 
when  the  Court  requires  a  scheme  of,  148,  555. 

information  as  to,  556. 
legacy  to  parent  for,  does  not  lapse  by  his  death,  335. 

JS»  Jurisdiction  of  Courts  of  Equity  over  Guabbiaks; 

RXUOION. 

EJECTMENT, 

action  of,  by  guardian  in  socage,  35. 

on  behalf  of  infimt  plaintiff,  guardian  in,  354. 

costs  in,  356. 
bill  on  behalf  of  infimt,  884. 
against  infant,  efiect  of  appearance  by  attorney  in,  359. 

ELECTION 

for  infimt  by  Court,  between  two  modes  of  proceeding,  384. 

between  yarious  beneficial  interests,  550. 

by  guardian  in  socage,  to  let  or  to  occupy  the  land,  28. 
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ELECTION— (oofi^'ittieti}. 

by  fiather,  to  waive  parental  right,  185. 

guardian  cannot  make  for  in£Eint,  SOd. 

guardian  by,  76 — 79. 

of  member  of  Parliament,  in&nt  cannot  yote  at,  460. 

See  Aj^esatiov  ;  Abbitbahon;  Compboxisb. 

ELOIGNMENT 

of  ward  of  Court,  132, 251, 

EMBEZZLEMENT, 

liability  of  in&nt  for,  481 ,  482.    See  p.  448. 

ENFRANCHISEMENT 
of  copyhold,  328. 

ENTRY 

by  guardian  in  socage,  effect  of,  29,  30,  36. 

by  heir  in  socage  at  fourteen,  38. 

by  infimt  within  age,  after  feoffment,  466. 

at  fiill  age,  466. 
entry  to  avoid  feoffment  of  infimt,  by  whom  It  may  be  made,  466. 
by  infant  trustee  after  reconveyance,  469. 
by  stranger  on  infant's  land,  39,  40,  386. 

ERROR 

in  action  on  behalf  of  in£uit,  366. 

against  infimt,  369.    See  p.  461. 
in  suit  in  equity  against  in&nt,  430. 

generally,  666. 

ESTATE, 

what,  drew  wardship  in  chivaliy,  13. 

in  socage,  19. 
guardian  of,  where  appointed  by  Court  of  Equity,  106,  663. 

^  CoNVBBSiON ;  GuABDiAir;  Pbofsbtt;  Receiver. 

EVIDENCE, 

against  in&nt»  should  be  taken  upon  inteirogatories,  386,  407. 

where  affidavits  will  be  sufficient,  164^  386,  409. 
where  a  commission  is  neoessaiy,  406. 
must  be  independent  of  infimt's  answer,  406. 
exception,  406. 
exhibits  proved  at  the  hearing,  408. 

infant's  admission  is  not,  against  himself,  386,  406, 406,  407. 

exception,  410. 
answer  is,  against  guardian  ad  litems  410. 
taken  before  infant  was  a  party,  cannot  be  read  against  him,  406.  See 

p.  667. 
required,  as  against  in&nt,  of  fact  erroneously  proved  for  him,  384^ 
406. 
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new,  ought  not  to  be  adduced  in  «id  of  fonner  defiBOoe^  41  e. 

costs  of  taking,  433. 

taken  on  affidarit^  in  contest  for  custody  under  2  &  8  Vict,  c.64 ;  164. 

of  malice,  when  required,  450. 

of  age,  902,  415,  461, 463, 486. 

iSSM  Admission;  Suit  in  Equity ;  Tbstimony* 

EXCEPTIONS 

to  report  on  guardian,  10?. 

receiYcr,  267* 

maintenance,  216. 
for  insufficiency,  do  not  lie  against  infimt,  405. 

EXCHANGE, 

by  infimt,  voidable,  d67. 

of  lands  in  common  fields,  act  to  Dacilitate,  320. 

bill  of. — See  Biix. 

EXCHEQUERS-COURT  OF, 

could  appoint  guardians,  104. 

direct  application  of  dindends,  218. 
its  equitable  jurisdiction  transferred  to  the  Court  of  Chancery,  271. 

EXECUTION, 

infant  taken  in,  356,  361,  493,  502. 
^  Power. 

EXECUTOR, 

infant  in  ventre  sa  mere  may  be  appointed,  ^66. 

infirnt  cannot  act  as,  343,  449.    See  p.  257. 

and  guardian  cannot  retain  in&nt's  money,  118,  268. 

/Si90  AuMiKisTiiATioN  durotUe  mimore  agUUe;  AmaMiSTRATOR ; 
CoirvBssioN;  LseAcr;  Pbopvrtt. 

F. 

FATHER^ 

was  guardian  by  nature  of  his  heir  apparent,  11,  53. 

guardian  in  socage,  20,  25. 

not  guardian  by  nature  of  younger  son  in  Borough-English,  53. 

where  guardianship  by  nature  and  in  chivaliy  concurred  in  him,  54. 

where  guardianship  by  nature  and  in  socage  concurred  in  him,  54. 

his  present  guardianship  by  nature  and  by  nurture,  61, 

court  ncYer  appoints  him  guardian,  62,  554, 

power  as  to  child's  person,  62. 

whether  he  may  receiye  rents  of  child's  estate,  63. 

appointment  of  guardians  by ,  at  common  law,  68. 

under  4  &  5  P,  &  M.  c.  8  ;  80. 
how  he  may  appoint  guardians,  83. 
how,  if  he  is  under  Skge,  83, 460. 
informal  nomination  of  guardian  by,  110. 

A  A  2 
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FXTEER— (continued). 

weight  attached  to  his  wishes^  122, 126. 

how  far  he  can  affect  religion  of  child  after  his  death,  122, 126,  555. 

under  what  restrictions  he  is  allowed  to  cany  in&nts  out  of  the  juris- 
diction, 130. 

of  infant  felon,  133. 

payment  of  infiEmt's  legacy  to,  272. 

delivery  of  trinkets  to,  273. 

and  child,  effect  of  acquiescence  as  hetween,  273. 

legacy  to,  for  education,  does  not  lapse,  335. 

advancement  of  child  hy,  561. 

right  to  earnings  of  child,  517* 

appointed  guardian  ad  litemy  400. 

may  petition  for  payment  of  infant's  dividends,  218. 

consent  of,  under  acts  of  parliament,  553. 

assignment  of  authority  hy,  in  indentures  of  apprenticeship,  154. 

effect  of  provisions  hy,  in  articles  of  separation,  as  to  custody  of  chil- 
dren, 155,  553. 

access,  159. 

consent  of,  to  marriage,  160, 172, 173, 177,  560. 

effect  of,  where  infant  is  ward  of  court,  191, 558. 

ordered  not  to  suffer  his  child  to  marry  a  ward  of  court,  192. 

improperly  marrying  his  child  to  ward  of  court,  196. 

Where  Quardian  is  appointed  in  his  lifetime  fy  a  Stranger, 
devise  of  guardianship  hy  stranger,  void,  135. 
father's  acquiescence  may  give  validity,  135. 
he  must  not  receive  gift  without  complying,  135. 
what  amounts  to- election,  135. 
must  not  interrupt  education  sanctioned  hy  him,  136. 
where  legacy  conditional,  must  undertake  not  to  interfere,  136. 
having  consented,  cannot  take  hack  the  children,  136. 
nor  dispute  report  of  consent,  137. 
consent  cannot  he  revoked,  137. 

the  Court  will  take  care  that  children  are  properly  educated,  138. 
where  the  Court  will  not  order  the  children  to  be  restored  without 

suit,  139. 
may  refuse  to  part  with  his  child,  141. 
though  child  thereby  loses  benefit,  141. 
Court  sees  its  wards  properly  educated,  141, 

Interference  on  the  grottnd  of  his  Character. 

principle  of  the  jurisdiction,  142. 
1.  Father  insolvent,  142. 

maintenance  paid  to  him,  143. 

in  what  case  children  taken  from  him,  143. 

receiver  and  guardian  appointed,  143. 

the  same  by  consent,  143. 

receiver  and  guardian  or  curator  appointed ;  the  former  on  petition 
without  suit,  140. 
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nature  of  such  curatory,  154,  454. 
desertion  by,  144. 

guardian  on  petition  without  suit,  144. 
threat  to  convey  abroad,  144. 

guardian  ;  injunction  to  restrain  father  from  interfering,  144. 
guardian  and  injunction  agidnst  father,  145. 
children  taken  from  both  parents^  145. 
2.  Father  not  insolyent,  145. 

maintenance  not  ordered  out  of  in&nt's  property,  145. 
but  if  infiant  is  in  danger  from  him,  146. 

maintenance  and  education  is  provided,  146. 
and  child  removed  from,  him,  146. 
restrained  from  taking  child  abroad,  146. 
cruelty,  147. 

guardian  and  maintenance  ordered,  147* 
irreligion  and  immorality,  147. 
injunction  against  him,  147. 
scheme  for  maintenance  and  custody,  147. 
pecuniary  considerations  disregarded,  148. 
his  residence  abroad,  148. 

how  £Eur  his  adultery  is  ground  of  interference,  150. 
what  access  allowed  to  mother,  150. 
his  remedies  for  abduction  of  heir,  53. 

younger  children,  55. 
his  remedy  on  habeas  corpus — see  Habeas  Corpus. 
guardian  for  nurture  has  action  of  trespass  for  abduction,  60, 
PuUUiWy  oflllegUimate  Ckildy 

has  not  the  legal  right  of  guardianship,  67. 

may  take  it  from  the  parish  and  provide  for  it,  67  • 

abduction  of  child  residing  with  him  was  within  4  &  5  P.  &  M.  c.  8; 

80. 
could  not  devise  the  custody  within  that  statute,  80. 
what  effect  will  be  given  by  Courts  of  equity  to  his  nomination,  109. 
where  he  will  be  appointed  guardian  of  child,  110. 
where  child  will  be  taken  from  him  on  habecu  corpus^  161. 
person  claiming  to  be,  not  liable  to  penalties  for  child  stealing,  163. 
/S^^ Access;  Maintenance;  Mabriage;  Necessaries;  Fobeion  Laws. 
FELON, 

infant,  custody  of,  138. 
See  Attainder. 
FEME  COVERT 

in&nt,  cannot  consent  to  the  payment  of  money  out  of  Court  to  her 

husband,  204,  n.,  559,  n. 
guardian  in  socage,  25,  38.  * 

by  appointment  of  Court,  111 . 
may  affirm  settlement  at  full  age,  522. 

FEOFFMENT.— iS^  Aubnation. 
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FINE. — See  Alienation. 
FORECLOSURE.— /Sfec  Decree. 

FOREIGN  LAWS. 

age  of  majority  in  colonies,  and  in  the  United  States,  572. 

by  the  civil  law ;  its  stages  of  minority,  74,  572.    . 

law  of  Spain,  572. 

Scotland,  572. 

old  law  of  France,  572. 

Lower  Canada  and  St.  Lucia,  572. 

Guernsey  and  Jersey,  573. 

Code  Civil,  573. 

Roman  Dutch  law,  573. 

law  of  Holland,  573, 

Germany,  573. 

testamentary  guardianship  in  colonies  and  the  United  States,  573. 

New  York  guardianship  in  socage,  573. 

guardianship  by  appointment  of  goyemor  or  judge,  573. 

three  kinds  of  guardianship  by  the  civil  law,  573. 

testamentary,  574. 

legitimate,  574. 

by  judicial  appointment,  574. 

g^uardianship  in  Scotland,  574. 

Spanish  law,  574. 

Lower  Canada  and  St.  Lucia,  574. 

Code  Civil,  575. 

Louisiana,  575. 

Roman  Dutch  law ;  testamentary  guardian,  575. 

guardian  appointed  by  the  magistrate,  576. 

emancipation  before  majority,  576. 

CivU  Law,  576. 

Code  Civil,  576. 

English  law  regards  all  persons  under  twenty-one  as  minors  while 
within  its  limits,  576. 

and  as  to  realty  within  its  limits,  576. 

personal  contracts  determined  by  the  local  law,  577. 

by  effect  of  will  of  foreigner  under 
twenty-one,  authorized  by  his  own 
law  to  make  will,  577* 

personal  property  paid  to  foreign  minor,  577. 

English  law  recognises  paternal  rights  of  aliens,  577* 

but  not  foreign  guardianship,  577. 

guardianship  of  land  is  local  by  all  systems  of  law,  578. 

the  person  is  local  by  the  English  law,  578. 

domicil  of  child,  how  fixed,  578. 

^inor  cannot  acquire  a  domicil  by  his  own  acts,  578. 

how  children  removing  with  mother  may  acquire  new  domicil,  579. 

conflict  of  laws,  570. 

efiect  of  orderunderstat.  3&4  Vict.  o.  54,  wh^M  infimtsan  abroad,  IM. 
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FORFEITURE 

by  guardian  in  chivaliy,  11. 

in  socage,  26, 

by  cnstom,  47* 
by  breach  of  oonditiony  468. 
by  waste,  469. 
by  deed,  472. 
by  lease,  474. 

FRAUD, 

infiuLt  must  not  take  advantage  of,  494. 
by  widow  feigning  herself  with  child,  568. 

iSM  Abduction;  Habeas  Corpus;  Masbiaob  opWabi>  ov  Coubt; 
Sbttlbmbnt  on  Marriaob  ot  Ward  or  Court. 

FREEMAN 

of  city  or  borough,  guardianship  of  children  of,  48,  82. 

FRIENDLY  SOCIETY, 

in£Eint  member  o^  493. 

G. 

GAVELKIND.— iS^  Custom;  Guardian  bt  Custom. 

GIFT 

of  chattel,  by  infant,  458. 

by  in&nt  to  guardian,  262,  660. 

to  iather,  upon  condition  of  not  interfering  with  child,  ld5. 

to  infant,  how  interpreted,  661. 

to  infant,  upon  condition,  468. 

for  benefit  of  infimt  in  one  way,  belongs  to  him  at  all  events,  333. 

GRANDFATHER, 

where  guardian  in  soo^  20, 23. 

where  he  was  guardian  by  nature,  63. 

appointed  guardian  by  Court,  113. 

cannot  be  guardian  for  nurture,  60. 

cannot  appoint  testamentary  guardian,  82. 

maintenance  due  from,  by  statute,  210. 

when  maintenance  allowed  on  legacy  from,  236. 

GRANDMOTHER, 

where  she  is  guardian  in  socage,  20. 

excluded  where  possibility  of  descent,  23. 

where  she  could  be  guardian  by  nature,  63« 

cannot  be  guardian  for  nurture,  60. 

appointed  guardian  by  Court  in  preference  to  unde,  112. 

maintenance  due  frt>m,  by  statute,  210. 

GRANT.— ^  Alienation. 
GUARDIAN— IN  CHIVALRY, 

origin  of  the  office,  2. 

where  land  held  of  single  lord  descended  to  unmarried  male  infiint,  2. 
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GUARDIAN— IN  CHIVALRY— (cofKinttei). 
rights  of  guardian,  3. 
his  duties,  3. 

right  to  sell  marriage  of  ward,  3. 
where  the  guardian  could  claim  ralue  of  maniage,  3. 
where  he  had  the  double  yalue,  3. 
consequences  of  marriage  by  lord,  4. 
penalties  for  ravishment  of  ward,  4. 
what  constituted  rayishment,  5. 

consequences  to  the  ward  of  marriage  without  consent,  5. 
where  the  heir  was  married  and  above  fourteen,  5. 
where  under  fourteen,  5. 
the  lord's  remedy  for  the  value,  5. 
ages  of  female,  6. 
where  land  held  of  one  lord  descended  to  unmarried  female  under 

fourteen,  6. 
rights  of  lord,  6. 
two  years  added,  6. 
rights  of  lord  as  to  marriage,  6. 
his  remedies  for  the  value,  7« 
remedies  for  ravishment,  7. 
heir-female  married — ^rights  of  lord,  7. 
no  wardship  where  she  was  fourteen,  7. 
nature  of  the  two  years'  possession,  7* 
co-heiresses,  7. 
ward,  because  of  ward,  7. 
lands  held  of  several  lords,  8. 
coming  firom  same  ancestor  at  same  time,  8. 
priority,  8. 

from  different  ancestors  at  the  same  time,  8« 

at  difiPerent  times,  8. 
where  there  was  equality  of  tenure,  8. 
where  lands  held  in  eapUe^  and  lands  held  of  subjects,  8. 
prerogative  wardship,  8. 
where  lands  held  ui  de  honored  9. 
rights  of  female  at  fourteen,  9. 

where  lands  by  knight's  service  and  in  socage  from  the  same  ancestor,  9* 
where  from  different  ancestors,  9. 
customary  wardship  of  heir  in  socage,  9. 
wardship  a  chattel  in  the  lord,  9. 
it  could  not  be  divested,  10. 
wardship  was  saleable,  10. 

of  advowson  could  not  be  granted  without  deed,  10. 

of  coparceners  of  advowson,  34. 
guardian  in  right  and  guardian  in  deed,  10. 
effect  of  granting  wardship  of  female  under  fourteen,  10. 
where  two  years  waived,  10. 
guardian  by  nature,  11. 
consequences  of  the  heir  being  knighted,  11. 
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GUARDIAN— IN  CHiyALRY--(eofilMN««l). 
causes  of  foif  eitiue,  1 1  • 
dispangementy  what  constituted,  11. 

its  consequences,  11. 
age  under  which  heir^male  could  be  disparaged,  12. 
heip-female,  12. 
waste,  12. 
alienation,  13. 
outlawry  or  attainder,  13. 
assignment  of  dower,  14,  456. 
ayoidance  of  voidable  leasee,  30. 

powers  of  Court  of  Chancery  for  protection  of  wards,  V^ 
chattels  of  ward  of  Crown,  13. 
what  estate  drew  wardship,  13. 
modes  of  evading  it,  14. 
checked  by  statute  of  Marlbridge,  15. 
evasion  by  uses,  15. 
checked  by  stat.  4  Hen.  VII.,  15. 
the  statute  of  Jises  aimed  at  evaaon  of  wardship,  15. 

of  wills  and  wardships,  16. 
effect  of  these  statutes,  16. 
jurisdiction  of  the  Court  of  Chancery,  16. 
of  the  Court  of  Exchequer,  17. 
court  of  wards  and  liveries,  17. 

its  process,  17. 

the  judges,  17* 

incidental  jurisdiction,  17. 
evil  effects  of  guardianship  in  chivalry,  18. 
attempts  to  procure  its  abolition,  18. 
it  is  abolished,  18. 

GUARDIAN— IN  SOCAGE, 
origin  of  the  office,  19. 
full  age  of  tenant  in  socage,  19. 

of  what  estate  there  may  be  guardianship  in  socage,  19. 
the  reason,  19. 

whether  it  can  be  of  a  reversion,  20. 
descended  remainder  in  possession,  20. 
who  shall  be  guardian  where  land  comes  on  father's  side,  20. 
where  on  both  sides,  20. 
where  two  are  equally  related,  20. 
where  land  given  to  &ther  in  tail,  21. 
where  given  in  frank-marriage,  21. 
there  must  be  no  possibility  of  descent,  21. 
half-blood  on  side  on  which  lands  come,  excluded,  21. 
coparcener  cannot  be  guardian,  22. 

where  land  purchased  by  an  elder  brother  descends  to  infimt,  23. 
grandmother  excluded,  where  possibility  of  descent,  23. 
grand&ther  not  excluded,  where  remainder  limited  to  him,  23. 


Ivi  INBSZ. 

GUARDIAN— IN  SOCAGE-^ietmUmted), 

effect  of  limitation  of  Temainder  to  gnatdiao,  24. 

the  rule  as  to  gnardianship  in  socage  disapprored,  24< 

wardy  because  of  ward,  24. 

who  cannot  be  guardian  in  socage,  24. 

no  forfeiture  to  crown,  25. 

fEither  simply  guardian  in  socage,  25. 

devolution  of  the  office,  25. 

rights  of  husband  of  female  guardian,  25. 

guardianship  formerly  assignable,  25. 

under  what  qualifications,  26. 

not  now  assignable,  26. 

profitable  in  Bracton's  time,  27* 

statute  of  Marlbridge,  27. 

present  duties,  28. 

security  sometimes  required,  28. 

whether  the  office  can  be  refused,  28. 

guardian  has  an  interest  in  the  land,  28. 

cannot  be  remored  from  the  land,  28. 

gains  settlement,  28. 

his  possession  is  seisin  of  in&nty  28. 

it  constituted />o«Mmoy^ialri9,  28. 

guardian  might  have  entered  on  behalf  of  am ft'sr  puisni,  29. 

effect  of  his  entry,  29. 

he  may  avoid  voidable  leases,  90. 

grant  copyholds,  30. 
the  grantee  is  in  by  the  custom,  80. 
guardian  may  regrant  copyholds  escheating,  90. 
may  take  surrender,  80. 

takes  chaige  of  inheritances  not  lying  in  tenure,  81. 
the  custody  does  not  extend  to  chattels^  81. 
who  shall  present  to  churches,  82. 
coparceners  of  advowson,  34. 
where  the  guardian  ought  to  disagree^  84* 
guardian  makes  title  in  quare  tn^ptdU^  84. 
but  cannot  bring  it,  35. 
rights  of  guardian  as  landlord  after  entry,  35. 
lease  by  guardian  under  coverture,  35. 
duration  of  leases  by  guardian  in  socage,  35* 
guardian  in  socage  cannot  accept  surrender  of  lease,  36« 
effect  of  admitting  his  power  to  make  a  new  lease,  30. 
partition,  37. 

tender  of  mortgage  money,  37, 
he  may  justify  occupation  against  the  heir,  37. 
may  not  assign  dower,  37* 
nor  give  seisin,  37. 
heir  may  enter  at  fourteen,  38. 
and  call  guardian  to  account,  38. 
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GUARDIAN— IN  SOCAG¥^e(m$mmi). 
valae  of  mairiagey  38. 
no  capiat  against  gnaHian,  38. 
the  heir's  remedy  against  him,  38. 
how  he  most  be  charged,  38. 
howy  where  woman  guardian  in  socage  marriesi  30. 
where  stranger  is  chaiged  as  goardiAn,  30* 
where  as  bailifiPy  38. 
disseisor  not  chaiged,  40. 
heir's  remedy  by  bill  in  equity,  40. 

goardian  in  possession  liable  for  non-fepair  of  bridge,  40^  461. 
how  responsible  for  waste,  40. 
remedies  for  guardian,  40. 
duration  of  the  office,  41. 

how  guardian  charged  for  profits  taken  after  fourteen,  42. 
effect  of  marriage  of  female  ward,  42. 
guardian  holding  after  the  infant's  death,  42. 
guardianship  of  inheritances  not  in  tenure,  42» 
guardian's  powers  under  statutes,  663. 

how  far  guardianship  in  socage  is  regarded  in  appointment  of  guar- 
dians by  courts  of  equity,  112,  6S6, 

See  Acxx>uht;  Lease;  JdjJWtatxncE ;  Fbopbbtt. 

GUARDIAN—BY  CUSTOM. 

1.  Ga/veUind. 

who  has  the  office,  44. 

its  object  and  duration,  44. 

mode  of  accounting,  44. 

duties  of  the  lord,  44. 

his  liabilities,  45. 

practical  nature  of  the  office,  45. 

2.  Ouetom  of  the  Manor. 

where  no  special  custom,  who  shall  be  guardian^  46. 

how  &r  guardian  in  socage  entitled,  46. 

powers  and  duties  of  guardian,  46. 

what  serrices  he  must  render,  46. 

what  he  cannot  render,  46. 

wardship  only  forfeited  by  waste,  46. 

other  causes  of  forfeiture,  47* 

duration  of  the  office,  47. 

custom  for  lord  to  appoint  guardian,  47* 

his  rights  and  duties,  47* 

custom  for  lord  to  take  the  profits,  47« 

customs  of  the  manors  of  Stepney  and  Hackney,  48. 

3.  Ckutom  o/OUies  and Boroughe. 

London,  48. 
not  now  in  use,  48. 
general  outlines,  48. 
where  it  arises,  48. 
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GUARDIAN— BY  CUSTOM— (conltmierf). 
who  hare  the  office,  48. 
its  nature,  49. 
its  duration,  49. 
power  of  Court  of  Orphans,  49. 
of  chamberlain,  49. 

where  legacy  left  in  another  country,  49. 
court  may  commit  the  guardianship,  49. 
maintenance  or  finding  money,  49. 
interest,  49. 

lands  out  of  London,  49. 
where  father  lived  out  of  London,  50. 
the  right  of  the  city  barred  by  non-claim,  60. 
determination  of  the  wardship,  50. 
proceedings  on  marriage  of  city  orphans,  50. 
reference  for  settlement,  50. 
imprisonment  and  fine  for  contempt,  51 « 
for  abduction,  51. 
no  privil^^e  of  peerage,  51. 

GUARDIAN— BY  NATURE  AND  BY  NURTURE, 

1.  Befwe  8kU.  12  Car.  2. 

rights  of  guardian,  52. 

the  office  not  a  chattel,  53. 

father  guardian  of  heir-apparent,  53. 

rights  of  lord  in  chiralry,  53. 

where  land  in  Borough-English,  53. 

remedies  for  father,  53. 

where  no  land  in  chivalry,  53. 

who  was  guardian  by  nature,  53. 

mother  preferred,  53. 

where  infant  heir-apparent  to  two,  54. 

where  guardianship  by  nature  and  in  chivalry  concurred,  54. 

where  right  of  guardianship  by  nature  and  in  socage  concurred,  54, 

distinction  between  father's  rights  in  chivalry  and  in  socage,  54. 

the  office  did  not  extend  to  younger  children,  55. 

collaterals  had  right  of  marriage,  56. 

where  the  guardian  had  remedy  for  marriage,  56. 

discussion  as  to  the  existence  of  the  office,  56. 

nature  of  the  father's  custody,  57. 

no  drvUural  action,  57. 

marriage  was  the  baab  of  the  office,  58. 

whether  it  exists  now,  58. 

2.  For  Nurture. 

where  it  arises,  59. 
who  has  the  office,  60. 
to  what  it  extends,  60. 
relations  to  property,  60. 
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GUARDIAN— BY  NATURE  AND  BY  NURTURE-{«)fi/m««?). 
daration,  60. 
the  name  improperly  applied,  61. 

3.  Chiardianship  of  the  Father  hy  Nature  and  hy  Nurture. 

powers  of  father  as  to  child's  person,  62. 
over  property,  63. 

whether  he  may  receive  rents  of  son's  estate,  63. 
ancient  modes  of  accounting,  64. 
indefiniteneas  of  father's  power,  65. 

4.  Chiardianship  of  the  Mother  ly  Nature  and  by  Nurture, 

where  it  takes  place,  65. 
duration,  66. 

6.  Ouitody  of  Pauper  and  of  Illeyiiknate  Children, 
paupers  remain  with  mothers  till  seven,  67. 
neither  parent  of  illegitimate  children  entitled,  67* 
right  of  putative  father,  67. 
dispute  between  parents,  67. 

GUARDIAN— TESTAMENTARY— AT  COMMON  LAW. 
old  testamentary  guardianship,  69. 
where  it  took  place,  69. 
duration  as  to  person,  69. 
as  to  goods,  69. 
committee  of  lands  in  trust,  69. 
history  of  the  office,  69. 
nature  of  the  office  of  committee,  70. 
his  powers,  70. 

GUARDIAN— BY  APPOINTMENT  OF  SPIRITUAL  COURTS, 
history  of  the  office,  72. 
to  what  the  claim  extended,  72. 
how  far  admitted,  73. 
reprobated  by  Lord  Hardwicke,  73. 
no  trace  of  it  in  modem  times,  74. 
guardian  or  administrator  durante  mincre  ariate^  74,  342. 
to  whom  guardianship  is  granted,  75. 

GUARDIAN— BY  ELECTION, 

who  may  elect  a  guardian,  76. 
how  the  power  should  be  exercised,  77. 
duration,  where  the  in&nt  elects  under  fourteen,  77- 
election  before  judge  on  circuit,  78. 
powers  of  guardian,  109,  553. 
election  not  advisable,  79. 
See  Leasx. 

GUARDIAN— UNDER  STAT.  4  &  5  P.  &  M.  c.  8. 

power  of  father  to  appoint,  80. 
nature  of  the  authority,  80. 
repeal  of  the  statute,  80. 
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GUARDIAN— UNDER  STAT.  12  CAR.  2»  c.  24. 

occasion  of  the  statute,  81. 
the  statute,  81. 

religion  does  not  affect  power  to  appoint  gfuardian,  82. 
&ther  onlj  can  appoint,  82. 
disabilities  of  infant  &ther  before  the  act,  83. 
the  act  enables  him  to  appoint  by  deed  or  will,  83. 
his  power  now  restricted  to  deed,  83^  460. 
how  far  deed  of  appointment  has  a  testainentarj  character,  83. 
no  probate  of  will  merely  appointing  guardian,  84. 
appointment  may  be  in  possession  or  remainder,  84. 
what  amounts  to  appointment,  84. 
attestation,  84. 

the  appointment  must  be  in  writing,  84. 
construction  of  deyise,  85. 
revocation,  85. 

devise  in  trust  for  son^  is  not  devise  of  goardianahlp,  86. 
duration  of  guardianship,  86. 
over  whom  the  power  extends,  87* 
infant  in  vmkv  mi  mere,  667* 

how  fiur  appointment  is  good  agiunst  special  custom,  87. 
religious  disabilities.    See  Rslioion. 
guiurdianship  not  determined  by  marriage,  89. 
.  where  in£uit  or  lunatic  appointed  guardian,  jtMiy,  89. 
each  guardian  a  complete  guardian,  90. 
the  office  goes  to  the  survivor,  90. 
not  determined  by  marriage  of  male  ward,  90. 
eeeue  by  marriage  of  female,  90. 
duty  and  power  of  guardian,  90. 
his  interest  in  the  inheritance  no  objection,  90. 
remedies  against  him,  90. 
power  over  purchased  property,  91. 
power  to  make  leases,  91. 
guardian  may  plead  the  special  matter  upon  the  writ  de  horn,  repleg. 

654. 
effect  of  guardian's  not  acting,  566. 

See  AooouxT ;  Lrasb;  Leoact;  MAnmifAKCB ;  PnoPHRrv. 

GUARDIAN— BY  PREROGATIVE. 

the  king  guardian,  by  prerogative,  of  his  grandchildren,  93. 
guardianship  of  the  heir  presumptive,  94. 
of  the  infuit  sovereign,  94,  446. 

GUARDIAN— BY  APPOINTMENT  OF  A  COURT  OF  EQUITY. 
Haigrave's  note  on  the  Chancellor's  jurisdietion,  95. 
Fonblanque's,  97. 
principle  of  the  jurisdiction,  100. 
it  can  be  exercised  only  where  there  is  property,  101. 
what  constitutes  ward  of  court,  103. 
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GUARDIAN--BY  APPOINTMENT,  i^e.-^cotuimed). 
Coart  appoints  guardian  where  Boit  pending,  104. 
at  what  stage  of  suit,  562* 
on  petition  without  suit,  104« 
heading  of  petition,  662. 
reference  to  inquire  who  is  legal  guardisn,  666. 
right  of  guardianship  determined  on  petition,  104. 
guardian  of  pexson,  106. 

of  person  and  estate,  105. 
for  special  purpose,  553. 
guardian  not  appointed  where  no  estate,  105. 
guardian  appointed  hy  Court,  105. 
his  powers  as  to  person,  105. 
as  to  property,  105. 

formerly  was  in  nature  of  a  receiver,  105. 
how  receiver  must  be  appointed,  106. 
guardian  appointed  without  suit,  cannot  receive,  105. 
merely  receives  maintenance,  106. 
it  may  safely  be  paid  to  him,  106. 
whether  he  could  enforce  payment,  lOG. 
cannot  grant  leases,  106. 

common  reference  for  guardian  and  maintenance,  106,  App.  p.  xiii. 
proceedings,  107. 
no  exception  to  report,  107* 
how  confirmed,  107. 

exceptions  to  appointment  of  receiver,  107* 
new  appointment  for  receiver  of  additional  property,  107. 
law  as  to  recognisancea^  107. 
modem  practice  as  to  recognisances,  106^  663. 
where  guardian  appointed  without  reference,  106,  553. 
where  chosen  in  Court,  109. 
reference  notwithstanding  appointment  of  guardian  by  infiuit, 

109. 
guardian  nominated  for  natural  child,  109. 
a  firm  will  not  be  appointed,  109. 

whether  father  of  illegitimate  child  will  be  appointed,  110. 
whether  mother,  110, 555. 
informal  nomination  by  fi&ther  confirmed,  110. 
the  office  determines  by  death  of  any.  111. 
by  marriage  of  female  guardian,  111. 
payment  to  separate  receipt  of  feme  guardian.  111. 
guardian  must  be  resident  within  jurisdiction,  111. 
whether  guardian  given  invito  after  fourteen.  111. 
grandmother  preferred  to  uncle,  112. 
attainder  of  adviser,  113. 

disagreement  between  persons  entrusted  with  choice,  113. 
where  grandfiither  preferred  to  mother,  113. 
guardian  not  appointed  for  female  after  marriage,  113. 
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GUARDIAN— BY  APPOINTMENT,  &c.— (cwKtmitfi). 

what  sorts  of  guardians  are  competent  to  act  for  infimtB  under  statutes^ 

powers,  and  standing  orders,  553. 
costs  of  proceedings  for  appointment  of  guardian,  394, 556. 
See  AocouNT ;  Lbasb;  Mjlintsnahce;  Propkrtt. 

GUARDIANS— JURISDICTION  OF  COURTS  OF  EQUITY  OVER. 

general  jurisdiction,  115. 

statutes  as  to  religeon,  115. — See  Relioion. 

where  the  guardian  must  give  security  to  account,  117* 

where  ordered  to  account  yearly,  118. 

receirer  appointed,  118. 

executor,  testamentary  guardian,  must  pay  the  money  into  Court  after 
payment  of  dehts,  118. 

guardian  at  common  law  removed,  119. 

orders  made  for  regulation  of  guardians,  119. 

interposition  of  Court  where  their  conduct  is  suspicious,  119. 

guardian  entitled  to  custody  of  person,  119. 

but  Court  will  exercise  discretion,  119. 

infimt  delivered  to  guardian,  119. 

delivery  delayed,  120. 

access  granted  to  mother  of  illegitimate  children,  120. 
to  friends  of  the  family,  120. 

claims  of  mother  where  another  is  testamentary  guardian,  121. 

guardian  is  the  judge  of  place  of  education,  121. 

obedience  compelled,  121. 

if  guardians  disagree.  Court  will  determine,  121. 

and  scheme  required,  555. 

parol  evidence  of  wishes  of  deceased  &ther  as  to  education,  122. 

weight  attached  to  father's  wishes,  122. 

mother's,  App.  p.  xiv. 

interference  where  there  are  religious  di£Perences. — See  Reugiok. 

whether  testamentary  guardians  will  be  discharged  on  their  own  ap- 
plication, 127* 

whether  testamentary  guardians  can  be  removed,  128. 

they  must  be  superseded  in  their  functions,  128. 

superseded  on  bankruptcy,  129. 

not  removed  on  account  of  pecuniary  interest  in  death  of  infimt,  129. 

nor  for  any  thing  except  misbehaviour,  129. 

practice  as  to  allowing  in&nt  to  go  out  of  the  jurisdiction,  129,  261» 
256,  557. 

what  restrictions  are  imposed,  130. 

protection  of  children  whose  &ther  is  abroad,  130. 

principles  on  which  the  Court  will  act,  131. 

undertaking  to  bring  ward  back,  132. 

eloignment  of  ward  a  criminal  contempt,  132. 

Court  may  assign  in&nt  felon  to  any  person  other  than  the  guar- 
dian, 133. 
^Father;  Maintekancb;  Marbiaob. 
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GUARDIAN  AND  WARD— Tbansactions  betwbbn, 
how  acconnt  may  be  obtained,  269. 
against  whom,  259. 
where  inieiest  will  be  chaiged,  269. 
parchase  of  infimt's  estate  by  gnardian,  260,  840,  472. 
transactions  between  guardian  and  ward  viewed  with  jealousy,  260, 

660. 
eren  after  majority,  if  influence  continues,  261,  661. 
where  settled  account  will  be  opened,  261. 
where  gift  to  guardian  will  be  set  aside,  262. 
person  about  to  marry  ward  protected,  264,  661 . 

iSl00  Account;  Conybrsion;  Lease;  Property. 

GUARDIAN  AD  LITEM.— /Sto  Action  at  Law  ;  Suit  in  Equity. 

H. 

HABEAS  CORPUS. 

principle  to  deliYer  from  restraint,  162. 
infiuit  of  yean  of  discretion  set  free,  162. 

against  demand  of  father,  163. 
against  demand  of  guardian,  164. 
against  demand  of  pretended  hus- 
band, 166. 
infimt  below  years  of  discretion,  166. 

presumption  in  &vour  of  legal  custody,  166. 
deliYered  to  &ther,  166. 
deliYered  to  guardian,  166. 
where  right  of  &ther  will  not  be  acted  upon,  167. 
infimt  given  to  third  person,  168. 
applications  by  mother  to  take  from  fiither  refused,  169. 
where  access  enforced,  169. 
where  in&nt  will  be  taken  from  &ther,  169, 160. 
where  no  legal  custody,  161. 

infimt  below  years  of  discretion  restored  to  old  custody,  161. 
bastard  restored  to  custody  of  mother,  161. 
mother's  custody  preferred  to  stranger's,  162. 
injunction  against  proceeding  by  habeas  corpus,  162. 

HALF-BLOOD, 

where  entitled  to  guardianship  in  socage,  21. 

HEALTH 

of  wards^  how  considered  by  Ck>urt  in  their  management,  126, 181, 

667. 
of  relative  of  ward,  how  considered  by  Court,  127, 131. 
how  guardian  may  charge  for  expenses  caused  by  infant's  illness,  -^PP* 

p.  ix. 

See  Nbcessaribs. 

B  B* 
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where  he  may  ayoid  feoffment  hy  in&nty  466. 
infiint,  conyeyance  hy,  tee  Alienation  ;  Dscrxb. 

HOMAGE, 

infimt  may  do,  456. 

HUSBAND 

of  guardian  in  socage,  25, 35. 
infant,  reference  for  maintenance  o^  252. 
alienation  by,  of  wife's  estate,  467. 
^Femb  Coyebt;  Mabbiaob. 

I. 

ILLEGITIMATE  CHILD, 

custody  of,  67, 109, 110, 161, 180, 182,  555. 

marriage  of,  78, 109, 178. 

person  claiming  to  be  finther  of,  not  to  be  prosecuted  for  child-stealing, 

163. 
maintained  out  of  income  of  lunatic  father,  252. 

of  elder  brother,  250. 
liability  of  &ther  for  necessaries  furnished  to,  513. 
bastard  and  mulier,  29. 
bequest  to,  not  within  the  rule  as  to  maintenance  out  of  legacies  from 

parent  to  child,  238. 
not  faroured  in  law,  238. 
in  venire  ta  mere,  when  bequest  to,  is  valid,  569. 

IMPROVEMENT 

of  infant's  estate,  expenditure  in,  295. 

of  metropolis,  duties  of  guardians  under  acts  for,  319. 

INCOME 

tax,  to  be  paid  by  guardians,  &o.,  341. 
iSIb0  Maintbnancb  ;  Propbbtt. 

INCUMBRANCE, 

conyersion  of  personalty  into  realty  by  dischaige  of,  285. 

See  CoNyBBsioN;  Profebtt. 
INFANCY, 

how  to  be  pleaded  to  action  on  contract,  477>  482,  484. 

by  whom,  478. 
where  it  may  be  pleaded  to  declaration  in  tort,  482. 
who  must  prove,  486. 

how  the  question  of  necessaries  must  be  raised  in  answer  to  plea  of 
infancy,  499,  507. 
INFANT, 

who  is,  1. 

act  for  custody  of,  164. 
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INFANT— ((xmUmnmiI}. 

felonsy  193. 

child-8teali]ig,  102. 

what  offices  infant  may  hold,  448. 

he  may  not  sit  in  Parliament,  449. 

nor  be  elected,  449. 

capacity  of  infimte  generally,  465. 

acts  of  in£uit  soTereign,  446. 

descent  to  posthnmons  child ;  heir  retains  mesne  profits,  664. 

posthumous  child  takes  in  remainder,  664. 

entitled  to  mesne  profits,  664. 

executory  devise  to  infant  in  ventre  ea  mere^  is  good,  664. 

such  infimt  is  considered  as  bom,  664. 

eyen  to  his  disadyantage,  666. 

takes  legacy  to  children  bom,  666. 

consequences  of  there  being  several  posthumous  children,  666. 

child  in  ventre  ea  mere  may  be  appointed  executor,  666. 

takes  under  Statute  of  Distributions,  666. 

is  within  power  of  appointment,  666. 

copyhold  may  be  surrendered  to  his  use,  666. 

he  is  a  life  in  being  for  the  purpose  of  tying  up  property,  666. 

two  periods  of  gestation  allowed,  667. 

bill  may  be  filed  on  his  behalf,  667. 

injunction  to  stay  waste,  667* 

guardian  may  be  appointed  for  him,  667. 

lord  had  wardship  in  chivalry  of  him,  14. 

bound  by  decree,  667. 

and  by  proceedings  up  to  the  time  of  his  birth,  667« 

iSSwAos;  iLLEomMATB  Child;  TssraioirT;  Wbit. 

INFORlfATION, 

on  behalf  of  charity,  against  infimt ;  costs  of,  433. 

criminal,  eee  Marbiaob  ov  Wabd  ov  Court  ;  Otfbnces  ooNiviorBD 
WITH  Marbiaob. 

INFORMER, 

infimt  cannot  sue  as,  366. 

INHERITANCE.—^  Dbcrbb. 

INJUNCTION 

to  restrain  &ther  from  interfering  vdth  child,  144^  146. 

husband  finom  alienating  property  of  ward,  197. 
waste,  on  behalf  of  infimt  in  ventre  ea  mere^  364,  667* 
See  Marbiaob  of  Ward  of  Court;  Wastb. 

INNKEEPER, 

infimt,  not  liable  fi>r  loss  of  goods,  479. 

BB  2 
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INSOLVENT  ACTS, 

Whfiher  Infant  can  take  Benefit  of. 
former,  provisions  of,  491. 
dictum  as  to  deeds  of  infEmts,  492. 
Stat  8  Geo.  4,  c.  123 ;  492. 
Court  refused  to  discharge  in&nt,  492. 
Court  not  in  the  hahit  of  discharging  in£EUits,  493. 
Stat.  1  &  2  Vict.  c.  110,  order  for  vesting  property  of  insolvent; 

power  of  attorney,  493. 
whether  infant  can  he  discharged  on  his  own  petition,  493. 
whether  after  creditor  has  obtained  vesting  order,  493. 

INSOLVENCY 

of  &ther,  142,  364. 
of  next  Mend,  376. 
of  guardian  ad  Utem^  354. 

INSPECTION, 

trial  of  age  by,  461,  464. 

INTEREST 

paid  by  guardian,  &c.,  retaining  balances,  259,  277. 

/SImLboact;  Maimtenancb. 

INTERROGATORIES, 

evidence  against  in&nts  to  be  taken  on,  407. 

INVESTMENT.—^  Pbopebtt. 

IRELAND, 

law  of,  as  to  guardianship,  88,  555. 

See  RsLioioN. 
law  of,  as  to  punishment  of  abduction,  183, 563. 

as  to  ejectment,  539. 
investment  on  real  securities  in,  where  allowed,  271- 
expenditure  for  relief  of  tenantry  in,  337> 
ISSUE, 

where  infant  is  entitled  to,  408. 

where  it  may  be  waived  on  behalf  of  infant,  406. 

J. 
JEWS 

may  appoint  testamentary  guardians,  82. 
maintenance  compelled  from,  218. 

JOINT-TENANTS, 

infant,  effect  of  feofiment  by,  466. 
adult  and  infjemt,  466. 

effect  of  the  renewal  by  an  adult,  in  his  own  name,  of  a  lease  in  which 
he  was  jointly  interested  with  an  infant,  316. 

JOINTURE.—^  CoMTBAon  ov  Infakis  ok  Marriagb. 
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JUDGMENT 

against  infant,  effect  of,  352,  961. 

wanatit  of  attorney  by  infiint,  to  confess,  361,  493. 

JURISDICTION 

of  Courts  of  equity  over  gaardians,  tee  Guardian. 

taking  infants  out  of  the,  129, 130, 131, 132,  261, 256, 557. 

L. 

LABOUR 

of  chUdren  in  &ctories  and  mines,  480,  n. 

LACHES. — See  Aoquiebcence;  Non-fbasamce. 

LAND.— ^00  CoNTBRSioN  ;  Lboacy  ;  Property. 

LAND-TAX, 

act  for  redemption  of,  288. 

rule  forbidding  conversion  applies  to,  288. 

contract  for  redemption  of,  290. 

directions  of  statute  must  be  strictly  pursued,  542. 

LAPSE, 

in  consequence  of  infimt  patron  not  presenting,  538. 

none,  by  death  of  parent,  to  whom  legacy  is  given  for  education,  335. 

LEASE 

By  and  to  Infant  at  Common  Law. 

in£Euit's  lease  reserving  rent  is  only  voidable,  470. 

by  deed  is  only  voidable,  470. 
it  cannot  be  avoided  by  the  lessee,  471. 
surrender  of  lease  only  voidable,  471  • 
'    where  deed  might  be  held  void  for  infant's  benefit,  472. 
effect  of  contract  to  grant,  487. 
lease  to  infant,  how  affirmed,  455. 

By  and  to  Guardian  at  Common  Law, 
new  leases  go  to  the  old  uses,  305. 
by  guardian  in  socage,  duration  of,  35,  36. 
where  under  coverture,  35. 
surrender  of,  to  guardian  in  socage,  36. 
effect  of  admitting  his  power  to  make  a  new  lease,  36. 
by  guardian  for  nurture,  60. 
by  testamentary  guardian,  91. 
by  committee  before  stat.  12  Car.  2 ;  71* 
cannot  be  granted  by  guardian  by  appointment  of  Court,  106. 
voidable,  how  to  be  avoided,  30,  309. 
no  other  guardian  can  create  valid  legal  lease,  309. 
on  what  footing  leases  by  guardians  and  trustees  are  supported,  310. 
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LEASE-^eontinued). 

By  and  to  Guardian  or  Infant  fmder  SUUiuU. 

leases  not  to  be  granted  without  aanction  of  Courts  310. 

reference  to  approre  of  proposal,  310. 

order  on  report,  310. 

j^neral  direction  to  receive  proposals,  310. 

leave  to  let  without  reference,  310. 

Master  may  now  receive  proposals,  310. 

withont  special  order,  310. 

and  report  to  Court,  311. 

where  no  receiver,  there  must  be  reference,  311. 

lease  finally  sanctioned  by  Court,  311. 

how  such  leases  are  made,  311. 

could  not  be  made  beyond  minority,  except  under  a  power,  311. 

inconvenient  consequences,  311. 

infimt,  or  his  guardian,  may  make  lease  for  buildmg,  &C.,  under  £• 
rection  of  Court,  312. 

no  fine  to  be  taken,  313. 

counterpart  executed  by  lessee,  and  preserved,  313. 

capital  mansion  and  grounds  not  to  be  let  beyond  minority,  313. 

infant  must  have  an  indefeasible  estate,  313. 

where  infimts,  or  their  guardians^  may  take  surrendeny  314. 

and  grant  renewals,  314. 

for  Uves  or  years,  314. 

valid  legal  leases  may  be  granted  under  the  statute,  314. 

rent  not  to  be  abated,  except  on  petition  of  guardian,  314. 

inquiry  whether  beneficial  that  the  lease  should  be  surrendered,  314. 

leases  held  by  infimts  may  be  renewed  by  them  or  their  guar- 
dians, 315. 

under  direction  of  the  Court,  316. 

money  paid  for  premium  paid  out  of  infimt's  property,  or  chaiged  on 
leaseholds,  316^ 

new  lease  to  be  to  same  uses  with  the  old,  316. 

trustee  or  guardian  renewing  lease,  renews  for  infimt's  benefit,  316. 

Court  of  Chancery  may  appoint  person  to  renew  in  the  name  of  a 
person  out  of  the  jurisdiction,  316. 

may  direct  bill  to  be  filed  by  claimant,  317. 

renewal  not  to  be  executed  till  fine  paid,  &c.,  317. 

fines  to  be  paid  to  guardian,  and  applied  for  infimt^s  benefit,  317* 

to  what  property  the  act  extends,  317. 

the  act  extended,  in  part,  to  Ireland,  317. 

LEGACY 

to  infimt,  which  would  be  payable  in  prmsmUy  must  not  be  paid  to 

infant  or  any  one  for  him,  272. 
prohibition  where  father  sues  fi)r  it  in  spiritual  court,  272. 
executors  paying  to  fiither  liable  to  pay  over  again,  272. 
payment  may  be  confirmed  by  acquiescence  after  majority,  273* 
except  between  parent  and  cldld,  273. 
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LEGACY— (eeMK^ftuMf). 

sacb  payment  is  valid,  where  expiwaly  directed  by  the  wUl,  272. 

trinkets  bequeathed  deiivered  to  fitther,  273. 

payment  to  statutory  guardian  not  practised,  279* 

should  be  paid  into  the  bank,   and  the  infant  petition  at  ma- 
jority, 274. 

proYisions  of  stat.  36  Geo.  3,  c.  62 ;  274. 

costs  of  suit  for  legacy  not  to  be  allowed  out  of  assets  of  testa- 
tor, 275,  3H. 
See  Cons, 

legacy  to  infant  payable  in  fuhtro---isU>ck.  may  be  appropriated  by 
executor,  or  by  the  Court,  276. 

legatee  not  bound,  unless  appropriation  actually  made  during  his 
infancy,  275. 

legacy  charged  on  land — ^infiint  not  bound  by  appropriation,  276. 
•  secusy  if  the  time  for  raising  the  money  has  arrived,  276. 

to  parent  for  education,  does  not  lapse  by  his  death,  335. 

vested  legacy^  ^th  gift  over,  interest  payable  till  gift  takes  ef- 
fect, 330. 

so,  on  vested  residuary  bequest,  payable  at  twenty-one,  with  gift 
over,  331. 

not  payable  on  contingent  legacies,  331. 

nor  on  vested  legacies  not  residuary,  payable  at  twenty-one,  331. 

unless  intention  appears,  331. 

See  MAIlfTBNANCB. 

LIFE, 

estate  for. — See  Cokvbbsion. 

LIGHT-HOUSES, 

act  for  vesting  in  the  Corporation  of  the  Trinity  House,  320. 

LIMITATION, 

statutes  of. — See  Ac^vtbockkcz, 

LOAN 

to  in&nt  for  purchase  of  necessaries. — See  Nscxssabieb* 

LONDON, 

custom  of. — See  Custom  ;  Guahdiak  bt  Custom. 

LUNATIC, 

maintenance  of  illegitimate  children  of,  252. 

infant,  where  commission  of  lunacy  will  issue  agiunst,  500, 

appointed  guardian  by  testament,  90. 


M. 

MAINTENANCE. 
Bt  Statute,  210. 
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MAINTENANCE— (cofKwtttJif). 
Ordered  bt  CorRTs  of  Equitt. 

I.  Proceedings  an  ApplieaHcn  far  ManUenanee. 

where  reference  ordered  without  suit,  214. 
where  a  bill  mast  be  filed,  214« 

1.  As  to  personalty,  215. 
amount  of  property,  215. 

not  to  exceed  £300  a-year,  215. 
amonnt  disregarded,  215. 

2.  As  to  real  estate,  215. 

guardian  in  socage  Tnaint.ainfl  at  his  peril,  215. 

where  maintenance  allowed  without  suit,  216. 

not  where  property  exceeded  £100  a-year,  216. 

but  now  more  liberally  given,  216. 

the  reason,  216. 

maintenance  without  a  reference,  if  property  very  small,  216. 

maintenance  cannot  be  allowed  to  executor  without  express  re- 
ference, 217. 

Court  of  Chancery  may  order  dividends  of  stock  belonging  to  infiuits 
to  be  applied  for  maintenance,  217. 

heading  of  petition  for  maintenance,  552. 

form  of  reference  for  maintenance  without  suit,  App.  p.  xiii. 

in  a  suit,  ibid. 

reference  for  maintenance  before  answer,  552. 

before  accounts  taken,  257. 

costs  of  proceedings  in  order  to  maintenance,  394. 

erroneous  order  for  maintenance  does  not  bind  the  fund,  and  may  be 
reversed  prospectively,  556. 

II.  Where  Maintenance  is  aUawedy  the  Father  being  alive. 
not  generally  allowed  to  father,  219. 

otherwise  where  fund  given  to  him  for  maintenance,  220. 

or  where  he  has  contracted  that  property  shall  be  so  applied,  220. 
allowed  where  father  unable,  220. 
ability  comparative,  220,  222. 
reference  as  to  ability,  220. 

where  dispensed  with,  220. 
where  fund  given  as  a  bounty,  father  must  maintain  notwithstand- 
ing provision  for  maintenance,  221. 
allowed  where  income  large,  222. 
allowed  against  direction  for  accumulation,  228. 
direction  for  maintenance,  how  construed,  223. 

when  directed  out  of  infant's  property,  223. 

when  not  out  of  in&nt's  property,  223. 
allowed  where  child  taken  from  &ther,  224. 
allowed  without  consideration  of  mother's  ability,  224. 

III.  Maintenance  aUowed  an  the  Principle  of  Compentaiian. 
allowed  where  the  infants  have  the  whole  among  them,  225* 
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1.  Not  allowed  where  gift  over  to  stranger,  226. 

where  granted  wrongly,  227. 

rightly  by  consent,  229. 

2.  Not  allowed  where  gift  orer  to  iasue,  230. 

where  granted  wrongly,  230. 
where  no  gift  oyer,  but  the  daae  ia  not  wholly  before  the  Court, 
children  nnbom  part  of  same  class,  231. 
refused,  231. 
allowed,  232. 
refused  on  aocoont  of  next  of  kin,  the  class  not  having  the  fund  abso- 
lutely, 233. 

IV.  ManOenanee  out  ofL^gw^fnm  Parent  to  Child. 
on  legacy  from  father,  aUowed  from  the  death,  234. 
on  presumed  intention,  234. 
notwithstanding  direction  for  accumulation,  234. 
so  from  persons  tit  loco  parentiSy  234. 

not  from  grand&ther  simply  as  such,  236. 

where  grand£Either  liable  to  maintun,  236. 

not  from  uncle,  as  such^  238. 

nor  &ther  of  natural  child,  238. 

interest  not  given  except  for  maintenance,  238. 

V.  ZAmited  Oift  of  MaintOHonee  otst  of  Fund  not  carrying  IntereH. 

not  increased  by  Court,  238. 
unless  the  principle  of  compensation  applies,  238. 
time  of  maintenance  limited ;  will  not  be  extended,  239. 
unless  intention  can  be  inferred,  240. 
YI.  Ca»e»  in  which  Maintenance  toiU  be  allowed  or  increased. 

where  present  absolute  interest,  maintenance  allowed  whether  directed 

or  not,  241. 
and  limited  maintenance  increased,  241. 
principle  of  compensation  applies,  242. 
allowed  notwithstanding  gift  over,  where  probably  intended,  242. 

VII.  Of  Maintenance  considered  as  an  Interest  in  the  Infant. 
maintenance  given  generally,  lasts  for  life,  334. 
^  maintenance,  education,  and  bringing  up,"  refers  to  minority,  334. 
but  may  be  extended  by  other  words,  334. 
not  determined  by  marriage,  334. 

maintenance  compelled  on  words  of  recommendation  to  legatee,  334. 
where  two  allowances  are  given,  which  to  be  applied,  243. 
maintenance  on  contingent  legacy  belongs  to  infant,  whether  required 

or  not,  243,  331. 
unless  there  be  a  gift  over  of  the  interest,  331. 
but  not  payable  for  a  period  after  infant's  death,  243. 
interest  given  upon  the  intention,  332. 
apportionment  of  maintenance,  243. 
power  to  charge  with  ^'reasonable  portions"  and  for  maintenance,  244« 
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MAINTENANCE— (coiKtwtterf). 

devisee  or  heir  at  law,  not  otherwise  provided  for,  entitled  to  mainte- 
nance, 244,  333. 

VIII.  Gift  to  Parent /of  Maintenance. 
when  it  imposes  duty,  245. 

does  not  lapse  by  death  of  parent,  335. 

IX.  Maintenance  for  Time  past. 

not  allowed  to  father,  except  on  special  case ;  history  of  the  doctrine, 

246. 

allowed,  if  maintenance  due  of  right,  248. 

how,  where  money  has  been  advanced  by  stranger,  248. 

maintenance  cannot  be  set  off  against  debt  to  infant  child,  249. 

nor  deducted  from  legacy  to  child,  249. 

where  past  payments  for  maintenance,  on  the  ground  of  fiither^s  ina- 
bility, will  be  allowed,  338. 

X.  Larffe  Allowance  for  the  Benefit  oflnfanfs  Famify^  «3fc. 

to  educate  brothers  and  sisters,  250. 
Court  requires  information  as  to  education,  666, 
to  relieve  parents,  250. 
notwithstanding  their  misconduct,  251. 
refused  where  infant  eloigned,  251. 

whether  special  direction  to  consider  family  circumstances,  251. 
reference  for  illegitimate  children  of  lunatic,  252. 
allowance  for  charities,  337. 

reference  for  mamtenanoe  of  infimt  having  married  ward  of  Court, 
252. 

XI.  Where  Principal  wiU  be  broken. 

broken  for  maintenance  and  advancement,  though  not  vested  nor  pay- 
able, 252. 

where  principal  broken  for  past  payments,  254. 

such  advances  disallowed  against  assignee  of  legacy,  255.  See 
p.  337* 

discretionaiy  power  limited  to  necessary  maintenance,  256. 

infiBint  out  of  jurisdiction,  maintenance  paid  to  person  within,  256. 

maintenance  not  nused  out  of  reversionary  term,  unless  expressly  di- 
rected, 257. 

how  far  discretion  of  trustees  will  be  controlled,  336. 

expenditure  without  consent,  where  consent  is  required,  is  not  pro- 
tected, 837. 

total  payments  for  maintenance  not  to  exceed  total  income  during 
minority,  338. 

income,  in  abundant  years,  applied  to  recompense  expenditure  in  bad 
years,  338. 

MAJORITY.— iSfee  Aob. 
MANAG£MENT.-^ee  Pbofbrty. 
MANOR..-tSW  Custom. 
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MARRIAGE 

Ov  iMFAmn  IK  Gknbbal. 

age  of  oonsenty  4,  5,  6, 168,  447y  452. 
parties  married  under  age  may  disagree,  168. 

or  confirm^  168. 
time  of  disagreement,  168. 

adolt  liable  for  breach  of  promise  to  marry  infmt,  168, 477. 
old  law,  marriage  without  consent  of  parents,  169. 
penalties  for  clandestine  marriages,  169. 
Lord  Hardwicke's  Act,  169. 
who  to  consent,  169. 

consent  of  guardian  under  the  act,  inralid  if  &ther  alive,  500. 
stat.  3  Greo.  4,  c.  75,  its  effects,  170. 

certain  sections  of  stat.  3  Geo.  4,  c.  75,  repealed  by  4  Geo.  4,  c.  17;  171* 
both  repealed  by  4  Geo.  4,  c.  76 ;  172. 
whose  consent  is  required,  172. 
application  to  Great  Seal,  172. 
powers  of  the  Court,  173. 
consent  must  be  sworn  to,  173. 
or  that  there  is  no  one  capable  of  consenting,  173. 
camaty  173. 

marriage  by  banns,  174. 
how  preyented,  174. 
stat«  6  &  7  W.4,  c.  85  ;  174. 
consent,  174. 
forbiddal,  174. 
effoct  of  certificate,  174. 
consent  must  be  sworn  to,  175. 
or  that  none  authorized  to  consent,  175. 
effect  of  clauses  respecting  eaveaiy  176. 
marriage  by  license  under  4  Greo.  4,  c.  76 ;  177* 

and  under  6  &  7  Will.  4,  c.  85;  177. 
what  amounts  to  consent,  177. 
how  to  be  withdrawn,  178. 
upon  whom  the  proof  lies,  178« 
consent  to  marriage  of  illegitimate  minor,  178* 
exceptions  to  marriage  acts,  179* 
marriages  abroad,  179. 
marriage  of  infant  of  tender  years  to  her  guardian^  annuUed  for  force 

and  custody,  557. 
restrictions  on  Irish  marriages,  179. 
condition  in  restndnt  of  marriage,  how  far  supported,  460. 
value  of  marriage  of  ward  in  chivalry,  3,  5. 
effect  of  marriage  of  female  guardian,  39,  111. 
of  ward,  7,  42, 50,  90, 113. 
effect  of  marriage  of  widow  soon  after  her  husband's  deaths— vSm 

Writ  de  VEzmis  Insficiendo. 
liabilities  of  infant  husband,  502. 
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MARRIAG£~(eonftfttiei). 
Op  Ward  of  Court. 

application  for  leave  to  many,  191. 
settlement  must  be  approved,  191. 
pecuniary  considerations  not  regarded,  200. 
prevention  of  clandestine  marriage,  191. 
hearsay  attended  to,  191. 
order  against  marriage,  191. 
guardians  assisted,  191. 

name  of  person  intended  to  be  married,  inserted  in  order  agwnst  mar- 
riage, 192. 
guardians  of  infant  not  ward  of  Court  ordered  to  prevent  marriage 

with  ward  of  Court,  192. 
communication  with  ward  restrained,  192* 
what  will  be  deemed  service  of  order,  192. 
interference  against  guardian,  192. 
made  to  give  security  not  to  marry  ward,  193. 
ward  taken  from  guardian  by  way  of  prevention,  193. 
and  on  account  of  marriage,  193. 
ward  taken  from  guardian  by  way  of  punishment,  193. 
information  against  guardian,  though  infant  no  ward  of  Court,  194. 
mere  fact  of  marriage  is  contempt  in  all  concerned,  194. 
punished  by  commitmentandsometimesprosecuted  at  common  law,194» 

effect  of  father's  consent,  658. 

the  nature  of  the  guardianship  does  not  affect  the  contempt,  194. 

marriage  without  leave,  how  notified  to  Court,  194. 

reference,  194. 

commitment  to  compel  settlement,  196. 

proceedings  where  a  man  who  has  committed  contempt  is  already  in 

custody  of  another  Court,  556. 
discharge  on  undertaking  to  make  settlement,  195. 
if  the  Court  thinks  the  punishment  sufficient,  195. 
confinement  may  be  close,  195. 
marriage  is  contempt,  whether  valid  or  not,  195. 
ignorance  does  not  excuse,  195. 
yet  is  regarded,  195» 
time  no  bar  to  punishment,  195. 
where  settlement  would  be  exacted  from  a  fisither,  196. 
foreigner  punishable  here,  196. 
sequestration  against  peeress,  196. 
justice  struck  out  of  the  commission,  196. 
barrister  prohibited  from  practising,  196. 
no  commitment  where  favourable  circumstances,  196. 
infant  husband  of  ward  committed,  196. 
husband  restnuned  from  alienating  property  of  ward,  197. 
ward  not  punished,  557. 
invalid  marriage  of  female  ward,  557. 
re-marriage  ordered,  197. 
intercourse  restrained,  197. 
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MARRIAGE— (cofi^mtiei). 

suit  for  nullity  ordered,  567. 

reference  to  inquire  whether  beneficial  to  ward  that  commiflsion  of 
lunacy  should  issue  against  her,  560. 

costs  of  inquiry,  660. 

of  male  ward,  197. 

suit  for  nuUity  ordered,  intercourse  restrained,  197. 

Court  of  Chancery  restrains  from  proceeding  in  Spiritual  Courts  197. 

orders  parties  to  do  certain  acts  in  Spiritual  Court,  19a 

imprisons  to  compel  obedience,  198. 

but  not  for  ever,  198. 

party  under  commitment  heard  on  petition,  198. 

who  to  pay  costs  of  contempt,  198. 
and  settlement,  199. 
and  suit  for  nullity,  199. 

commitment  for  manying  woman  not  a  ward,  199. 

contempt  pardoned  by  general  act  of  pardon,  199. 

infant  marrying  ward  without  leave,  allowed  maintenance,  262. 

infant  plaintifi^  married  without  leave,  husband  must  answer  for  his 
contempt  before  he  can  proceed  in  revived  suit,  566. 

See  Offences  connected  with  Marbiaos  ;  Settlement. 
MARRIAGE  BROCAGE 

prohibited,  264,  661. 
MEDICINE.—^  Health  ;  Necessaries. 
MESNE  PROFITS.— /Sw  Account. 
METROPOLIS, 

act  for  improvement  of,  319. 

MINES, 

opening,  on  infant's  estate,  298. 

MISDEMEANOR, 

responsibility  of  infant  for,  461. 

MORTGAGE 

of  infant's  knd,  discharge  and  keeping  down  interest  of,  286,  291. 
investment  of  infant's  money  on,  267,  269,  270,  271. 
suits  to  enforce,  420,  423,  433,  441,  446. 

by  Court,  of  infant's  estate,  429. 

of  reversionary  term  to  raise  maintenance,  267. 
money  belonging  to  infants  on,  to  be  paid  into  Bank,  271. 

iS^ Alienation ;  Conversion;  Costs;  Degree;  Property. 

MOTHER. 

where  she  is  guardian  in  socage,  20. 

where  guardian  by  nature  before  stat.  12  Car.  2  ;  62. 

guardian  by  nature  and  by  nurture,  66. 

pauper  children,  legitimate  or  not,  inseparable  from  her,  67- 

cannot  appoint  guardian  under  12  Car.  2,  c,  26  ;  83. 

attention  paid  to  her  will,  where  she  survived,  App.  p.  xiv. 
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her  guardianship  nnder  12  Car.  2,  c.  2i,  not  determined  by  mar- 
riage, 89. 

in  appointment  of  gnardiansy  little  weight  attached  to  her  rights  112. 

guardian  for  nurture,  has  action  of  trespaas  for  abduction,  60. 

where  she  may  change  domicil  of  child,  579. 

See  AocEBS ;   Gustobt  uioier  sriiT.  2  amd  3  Vict,  a  54 ;  Fa- 
thbb;  Guabdian;   Habbab  Cobpcb;  IiXEOimiATB  Chiu>; 

JUBISDICIXON  OF  CoURIB  OF  EqUITT  OYER  GuASDIAlfS. 

N. 

NECESSARIES, 

infuit  may  bind  himself  for,  498. 

how  the  question  of,  should  be  raised  in  pleading,  499,  606. 

definition  of,  499. 

what  are,  in  quality,  499. 

expenses  incurred  in  trade  are  not  for  necessaries,  601. 

goods  used  in  housekeeping  are  necessaries^  501. 

and  lodgings,  501. 

but  not  if  hired  for  immoral  purposes,  502. 
necessaries  for  infemt  senrant,  502. 

necessaries  for  wife  or  child  of  infimt  are  necessaries  for  him,  502* 
money  advanced  to  procure  dischaige  of  infant  from  arrest,  502. 
where  nonsuit  will  be  directed,  503. 

damages  for  things  not  necessaries,  ground  for  new  trial,  503. 
control  exercised  by  Court  over  juries,  504. 
whether  infant  liable  for  repairs  of  house  as  necessaries^  505. 

or  ancient  fine  for  copyhold,  505. 
action  does  not  lie  for  money  lent  to  in&nt  for  purchase  of  neces- 
saries, 505. 
MCiif,  where  money  applied  under  eye  of  lender,  506. 

and  the  money  is  recoverable  in  equity,  506. 
infimt  may  shew  that  he  had  necessaries  aUunde^  507. 
what  circumstances  will  prove  this,  507* 
tradesmen  should  make  inquiry,  506. 
where  inquiry  may  be  dispensed  with,  508. 
the  other  necessaries  need  not  have  been  paid  for,  509. 
consequences  of  this  doctrine,  509. 
infieuit  having  an  allowance  may  contrsct  on  crodit,  509. 
what  kinds  of  instruction  are  necessaries^  509. 
UabHUiet  of  Father  cr  Qwxrdianfor  Articles  Jumished  to  InfmU. 

implied  contract  of  infant  to  pay  for  necessaries  is  taken  away  by 

agreement  of  a  third  party  to  do  so,  510. 
parents  procure  necessaries  for  children  on  their  own  credit,  510. 
liability,  at  common  law,  of  parent  for  maintenance  of  deserted  child, 

510. 
statutory  liabilities  of  parent,  511. 
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lifI!€¥!SSABlES^e(mttnued). 

cases  tnm  on  contract  of  &ther,  612. 

he  b  liable  on  his  contract^  512. 

express  or  implied,  original  or  by  adoption,  612. 

giving  an  allowance  negatives  implication  of  contract,  612. 

where  contract  will  be  implied,  612. 

liability  for  illegitimate  child,  613. 

what  constitutes  adoption  of  contract,  614. 

schoolmaster  must  not  order  clothes  for  pupil  without  authority,  616. 

what  amounts  to  admission  of  liability,  616. 

how  far  &thef  has  a  right  to  earnings  of  child,  616. 

See  Contract. 

N£GLIGENCE.-vS^  Tort. 

NEXT  FRIEND.—^  Suit  in  Equity. 

NEXT  OF  KIN.— /Ss0  Administration. 

NON-FEASANCE, 

responsibility  of  infiemt  for,  461. 

o. 

OFFENCES  CONNECTED  WITH  MARRIAGE, 
forcible  abduction  of  heiress,  180. 
abduction  (not  forcible)  of  girl  under  sixteen,  180. 
whether  consent  could  be  retracted,  182. 

upon  what  marriages  prosecution  for  bigamy  may  be  founded,  461. 
natural  child  protected,  182. 
Irish  statutes  on  same  subject,  188,  663. 

fraudulently  taking  away  girl  under  eighteen,  having 

property,  188. 
forfeiture  on  marrying  minor  without  consent,  184. 
forfeitures  in  England  in  case  of  peijuiy  or  fraud  in  procuring  li- 
cense, 184. 
Court  has  no  discretion  to  mitigate  penalty,  188. 
ravishment  of  ward,  188. 

marrying  minor  wishout  consent,  whether  indictable^  188* 
conspiracy  to  marry  indictable,  189. 

though  the  infant  is  not  heuvapparent,  189. 
conspiracy  to  seduce,  190. 

See  Abduction  ;  Guardian  in  Chivalry  ;  Marruob. 

OFFICE, 

what  offices  infieuit  may  hold,  448. 

ORPHAN. — See  Custom  ;  Guardian  bt  Custom. 

OUTLAWRY, 

effisct  of,  of  guardian  in  socage,  24. 
of  next  fnend  in  suit  in  equity,  381. 
of  infiant,  at  what  age  it  may  be,  368* 
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P. 

PARLIAMENT, 

in&nt  cannot  be  member  of,  449. 
5ee  Privilege. 

PAROL  DEMURRER, 

ai  lawy  what  it  was,  360. 

abolished,  861. 
tfi  equity^  where  it  took  place,  411. 
its  eflfect,  411. 
aboUshed,  411. 
5!m  Decree. 

PARTITION. 

where  it  binds  infiEints,  466. 

effect  of  unequal  partition  in  Chancery,  466. 

of  equal  partition,  466. 

confirmation  of  voidable  partition,  467. 

partition  by  the  sheriflF,  467.  ..     akv 

distinction  between  partition  at  law  and  m  equity,  467. 

by  bill  in  equity,  340,  386,  426. 

PARTNERSHIP.— >Ste  Contract. 

PASTURE, 

ancient,  not  to  be  ploughed,  340. 

PATRON.— iSfetf  AnvowsoN ;  Eoclbsiastical  Purposes. 

PAYMENT  ^         ,       _.  .    ^^  .-y 

of  money  into  Court,  effect  of,  on  plea  of  infimcy,  477. 

PEER, 

process  of  contempt  against,  61, 196, 403. 

whetiier  peerage  granted  during  infimcy  could  be  waived,  466,n. 

infant  may  qualify  chaplains,  467. 

PETITIONING  CREDITOR, 

in  bankruptcy,  infimt  cannot  be,  491. 

POOR-LAWS, 

English  and  Irish  acts  for  purposes  of,  324. 

POSTHUMOUS  CHILD.— ^  Infamt. 

POVERTY, 

of  &ther,  142,  364. 
of  next  friend,  376. 
of  guardian  a<7  lUem^  364. 

POWERS 

iirfant  may  execute  power  simply  collateral,  but  no  other  power,  476. 

not  even  if  given  expressly  during  infancy,  476. 

when  he  might  have  exercised  power  over  personalty,  476. 

all  property  alike  in  this  respect,  476. 

execution  of  power  over  copyhold,  474. 
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PREMIUM 

on  leaae  by  infimt,  313»  dl7. 
to  infimty  316. 

PRISONS, 

acts  for  proTiding  utes  for,  324^ 

PRIVILEGE, 

none,  of  peerage  where  contempt  of  Court  of  Orphans,  51. 
none,  of  Parliament  where  eloignment  of  ward  of  Chancery^  182. 

PROBATE 

cannot  be  granted  of  will  appointing  guardian,  84. 

PROCHEIN  AMY. —See  Action  at  Law  ;  Suit  iw  Equrrr. 

PRODUCTION 

of  infant  ordered  in  suapiciouB  cases,  42. 

compelled  by  bill  against  guardian,  395. 

PROMISE 

of  infimt,  eflPect  of,  477- 

PROMISSORY  NOTE 

of  infant,  479, 4d8,  n. 

PROPERTY  OF  INFANT, 

all  persons  who  hold,  are  subject  to  rules  of  trusteeship,  265. 

and  to  other  rules,  having  reference  to  infancy,  265. 

rules  for  securing  property  for  the  purposes  of  the  trust,  266. 

ward  of  Court  having  real  estate,  266. 

receiver  appointed,  266. 

unless  trustee  chooses  to  manage,  266. 

who  must  act  under  sanction  of  Court,  266. 

reference  for  receiver,  266. 

appointment  of  consignee,  267. 

exceptions  to  report,  267. 

receiver  for  additional  property,  267* 

whether  receiver  appointed  when  estate  is  in  mortgage,  and  mortgagee 

not  before  the  Court,  267. 
what  persons  ought  not  to  be  receivers,  267. 
possession  of  the  receiver,  268. 
personal  estate  should  be  got  in  and  invested,  268. 
executor,  after  payment  of  debts,  must  pay  monies  into  Court,  268. 
and  not  allowed  to  take  out  what,  if  received,  ought  to  be  paid  in,  268. 
money  not  left  out  on  personal  security  without  reference,  269. 
nor  on  judgment,  269. 
may  be  left  on  real  security,  269. 
not  called  in,  where  beneficial  to  leave  it,  269. 
outstanding  money  laid  out  on  mortgage  of  the  in&nt's  own  estate,  270. 
management  by  guardian  out  of  Court,  270. 

he  must  call  in  money,  and  invest  in  the  funds,  or  on  security  of  in- 
fant's real  estate,  270. 

c  c  * 
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PROPERTY  OF  INFANT— {cofi«imi«l). 

leaves  it  on  personal  security  at  his  own  risk,  270. 

infiuit's  money  not  to  be  invested  on  Irish  secnritiesy  under  4  &  5 

Will.  4,  c.  29,  unless  the  transaction  is  beneficial,  271. 
money  belonging  to  in&nts  on  mortgage,  to  be  pud  into  the  bank,  271. 
debts  may  be  compounded  or  released,  if  beneficial,  272. 
outlawry  directed  on  application  of  receiver,  838. 
acts  by  guardian  without  authority  protected,  if  beneficial,  339. 
partition  by  guardian  should  be  by  bill  in  equity,  340. 
performance  of  condition  plainly  beneficial  supported,  340. 
duty  of  trustee  to  preserve  contingent  remainders,  340. 
conversion  of  ancient  pasture  into  plough  land  is  waste,  340. 
how  trustee  may  purchase  infant's  estate,  340. 
money  lent  to  guardian  without  security,  not  to  be  followed,  341. 
guardians,  &c.  to  pay  property  tax  for  infimts,  341. 
debt  firom  bankrupt  to  infimt  may  be  proved  by  guardian;  effect  of 

certificate,  277. 
guardian  retaining  balances  pays  interest^  277. 
fund  not  kept  in  Court,  for  party  of  full  age,  558. 
fiicts  must  be  fully  stated  in  taking  infeuit's  money  out  of  Court  at 

twenty-one,  558. 
persons  obtaining  it  unduly,  ordered  to  replace  it,  558. 

See  Account  ;  ComnsssioN ;  Lboact  ;  MAnrrsNANCE. 
usual  provisions  in  acts  of  Parliament  for  application  of  pnrrhniw 

money  of  infant's  land,  318. 
where  above  £200;  318. 

money  paid  into  Court  may  be  applied  to  necessary  improvements^  318. 
where  under  £200  and  above  £20;  319. 
where  under  £20  ;  319. 

expenses  paid  by  parties  requiring  the  land,  319. 
the  acts  not  uniform  in  these  clauses,  319. 

PROPERTY  TAX, 

guardians,  &c.  to  pay  for  infants,  341. 

PURCHASE, 

infant  may  take  by,  455. 

of  land,  on  behalf  of  infimt,  280. 

contract  of  infant  for,  484. 

on  sale  of  infimt's  land  by  Court,  423, 424,  425. 

of  infiemt's  land  by  trustee  or  guardian,  340. 

under  local  acts,  318. 
by  fiither  in  name  of  child,  562. 
/SSmDecbeb. 

QUARE  IMPEDIT, 

powers  of  guardian  in  socage  as  to,  34. 
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B. 

RAVISHMENT  OF  WARD, 

where  gaardianship  in  ehivaby,  4^  5,  ?• 
action  o^  wlio  may  have,  40, 153,  n. 

RECEIVER 

appointed  for  real  estate  of  ward  of  Court,  266. 
how  to  be  appointed,  105,  266,  267. 
exceptions  to  report  of  appointment,  107,  267. 
new  appointment  of,  for  additional  property,  107,  267. 
how  account  may  be  obtained  from,  106, 948. 
appointed  against  fiither,  118, 143. 
tenants  ordered  to  attorn  to,  267. 
his  possession  is  the  possession  of  the  infiant,  268. 
what  persons  ought  not  to  be  receivers,  267,  373. 
retaining  balances,  pays  interest,  259, 277. 
powers  of  receirer  as  to  leases,  267,  310,  311. 
outlay  directed  on  application  of,  338. 
to  pay  property  tax  for  in£EUits,  341. 
liabilities  of  receiver  and  his  surety,  350. 
See  AxxoxjTXT, 

RECOGNIZANCE 

by  infiuit,  eflfect  of,  464,  491. 
by  guardian,  107, 108, 348,  351,  553. 
by  receiver,  107,  267,  348,  350. 
by  consignee,  267. 

RECOVERY.— aS^  Auem  ation. 

REFERENCE 

for  guardian,  106,  556,  App.  v. 

where  dispensed  with,  108, 109,  553. 
to  settle  scheme  for  education,  555. 
for  maintenance  and  custody  of  children  during  father's  life,  147y  148, 

149,  554. 
for  curator  of  infant,  in  addition  to  guardians,  App.  p.  xiv. 
for  maintenance,  214,  257, 552. 

where  dispensed  with,  216. 
for  advancement,  335. 
for  allowance  for  charities,  &c.,  337, 338. 

for  repairs,  295. 
as  to  ability  of  &ther,  220,  App.  p.  xv. 

where  dispensed  with,  220. 
to  inquire  into  incumbrances,  285. 
to  inquire  whether  match  is  suitable,  191,  App.  p.  xx. 

marriage  of  ward  of  Court  has  taken  place,  194. 
to  approve  of  settlement,  191, 194, 195,  203,  204. 

cc2 
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REFERENCE— (oofKtntfei). 

to  inquire  whether  suit  is  beneficial,  305—370 ;  App.  p.  zzi. 

where  dispensed  with,  369. 
as  to  fitness  of  next  friend,  368. 
to  inquire  which  of  two  suits  is  the  more  beneficial,  371;  App.  p.  xxii. 

where  dispensed  with,  373. 
to  inquire  whether  beneficial  to  ward,  that  commiBsion  of  lunacy 

should  issue  agunst  her,  560. 
for  receiyer,  266. 

as  to  laying  out  money  on  personal  security,  269. 
as  to  laying  out  money  on  mortgage,  270. 

See  GuABDiAK ;  Maintknakcb  ;  Marriaoe. 
REHEARING.— /Sw  Suit  in  Equitt. 

4 

RELEASK— vSIm  Transactions  bbtwsbn  Guardian  and  Ward. 

RELIEF.—^  Suit  in  Equity. 

REUGION 

does  not  afiect  power  to  appoint  guardian  under  stat.  12  Car.  2  ;  82. 

Popish  recusants  not  to  be  appointed,  88. 

Papists  could  not  be  guardians,  88. 

statute  for  their  relief,  88. 

appointment  of  Roman  Catholic  priest,  88. 

guardian  by  statute  in  Ireland,  88,  555. 

oath  to  be  taken,  89. 

dissent  no  disqualification,  89. 

SUfhOee  reksUng  to^ 

denying  the  Christian  religion,  115. 
Popish  education  forbidden,  116. 

but  now  tolerated,  116. 
sending  child  abroad  for  Popish  education,  116. 
penalties,  116. 
disabUities,  116. 
reliefacts,116, 117,  555. 

hdmfermoe  of  Courts. 

interference  to  bring  up  children  as  Protestants,  123. 

restrictions  on  intercourse  of  Roman  Catholic  mother  with  her  son,  123. 

interference  on  behalf  of  infimt  not  ward  of  Court,  123. 

the  law  now  changed,  124. 

under  what  circumstances  infimt  having  Roman  Catholic  testament- 
ary guardian  will  be  left  with  a  Protestant  mother,  125. 

attention  paid  to  father's  wishes,  126,  555. 

how  fiur  fftther  can  afiPect  religion  of  hb  child  after  his  death,  126, 655. 

religious  education  of  in&nt  of  years  of  discretion,  not  changed  uiil< 
he  ¥dshes  it,  136,  555. 

pecuniary  inducement  to  abjure  religion,  126. 
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RELIGION— (cMKmfMi). 

whether  the  Court  will  ever  interfeie  with  religion  preaorihed  hy 

testamentary  guardian,  127. 
what  accesB  a  mother  can  have  to  her  child,  where  there  are  religious 

differences,  127- 

REMAINDERMAN, 

infimt,  hound  hy  ouster  of  tenant  for  life,  under  Irish  EJjectment 
Act,  639. 

REMOVAL. — ^Domicil;  Guabdian. 

RENEWAL.—^  LsASB. 

RENT 

of  land  leased  to  infant,  how  he  hecomes  liahle  for,  455. 

infant  may  pay,  456. 

acceptance  of,  hy  in&nt  lessor,  at  full  age,  470. 

RENT-CHARGE, 

in&nt  cannot  grant,  484. 

REPAIRS, 

reference  as  to,  295. 

REPLICATION, 

in  suit  against  infant,  where  neoessaiy,  406. 

on  hehalf  of  infant^  where  necessary,  385. 
See  AcnoN  at  Law;  Suxr  in  Equity. 

RESIDENCE— /Slie  Jurisdiction. 

REVIEW, 

hill  of. — See  Suit  in  Equity. 

ROMAN  CATHOLIC— ,Sfetf  Reuoion. 

ROYAL  FAMILY. 

guardianship  of,  93. 

s. 

SALE 

hy  infimt  under  custom,  472, 473. 
^Decbeb;  Mobtoaoe. 

SCHOOLS, 

acts  for  providing  sites  for,  323. 
See  EIducation. 

SCOTLAND— /S^  Fobxion  Laws. 

SECURITY.— iSm  Recoonizance. 

SEISIN, 

how  infJEint  may  give,  465,  466. 

how  guardian  may  gire,  318. 

how  in&nt  or  guardian  may  take,  37, 455,  457. 

in&nt  may  he  attorney  for  the  purpose  of  delivery,  457. 
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SEPARATION  DEED, 

effect  of  stipulatioiis  in,  as  to  costody  of  cluldren,  155, 159^  553. 

SERVANT 

not  allowed  to  take  advantage  of  in&nt,  561. 

SERVICES, 

what,  may  be  rendered  by  gnardian  by  custom,  46. 

SETTLEMENT.—-^  Contracts  of  Infaitts  on  Mabriaob. 
SeUlement  on  Marriage  of  Ward  of  Court. 

settlements  derive  no  additional  force  from  sanction  of  Court,  202. 

where  husband  has  no  property  to  settle,  202. 

provision  for  future  marriage,  202. 

exacted,  notwithstanding  consent  of  infanta  and  guardiaDs,  202,  559. 

ward  on  coming  of  age  may  settle  and  give  efiect  by  consent,  203. 

Court  will  not  otherwise  dispense  with  settlement,  203. 

but  will  refer  to  Master,  203. 

and  declare  existing  settlement  void,  203. 

especiaUy  on  the  ground  of  surprise  or  fraud,  203, 559. 

antenuptial  settlement  by  in&nt,  203. 

confirmed,  if  she  consents,  203. 

where  tiiere  is  contempt,  there  must  be  reference,  204. 

settlement  by  husband  regarded,  204. 

settlement  where  contempt  not  gross,  205. 

settlement  in  gross  cases,  206. 

husband  not  allowed  to  depart  from  agreement  made  on  releraDOfl^ 
208. 

husband  having  undertaken  or  proposed  to  make  settlement^  com- 
pelled, notwithstanding  wife's  consent,  20^  559. 

though  marriage  has  not  taken  place  by  authority  of  Lord  Chanoelf 
lor,  559. 

what  may  be  the  subject  of  the  settlement,  558. 

marriage  and  wife's  fortune  in  Court,  settlement  supported  against 
husband's  creditors,  208. 

SHIP, 

liabilities  of  infant  master  o^  482. 

SOCAGE.—^  GUABDIAN. 

SOLICITOR, 

lien  of,  on  fund  in  Court,  390. 

volunteering  to  enter  appearance  for  in&nt  defendant,  396^  462. 

may  be  next  friend,  553. 

using  name  of  next  friend  improperly,  392* 

not  allowed  to  take  advantage  of  in£uit,  261, 262. 

for  adverse  parties  viewed  with  jealousy,  378- 

in&nts  bound  by  conduct  o^  in  a  cause,  409. 
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SOVEREIGN. 

hiB  acta  yalid  at  law,  notwithstanding  in&ncy,  446. 
regent  nsnally  appointed^  446. 

Prince  Albert  to  be  regent  and  guardian  when  Sovereign  under  eigh- 
teen, 94^  446. 

SPECIFIC  PERFORMANCE 

not  enforced  bj  or  against  infimt,  484. 
teeus,  as  to  contract  of  ancestor,  426,  437. 

SPIRITUAL  COURTS, 

guardian  appointed  by,  72. 

administrator  durante  minare  CBtaUy  74,  344. 

do  not  grant  probate  of  wlQ  appointing  guardians,  84. 

suit  in,  for  nullity  of  marriage,  197»  667. 

injunction  to  restrain  proceedings  in,  197^  272. 

parties  ordered  by  court  of  Chancery  to  do  certain  acts  in,  198. 

prohibition,  272. 

STATUTES. 

20  Hkmbt  III.  c.  5 538 

—  ■  c.  6,  Merton 412 

C.7 12 

52 c.  6,  Marlbridge  .        .       .        .  15,26,27 

C.17 27 

SEdwabdI.  C.21  13 

c.  22,  Westminster  1st,  .        .        .     4»  6,  7, 13 

c.  48 352,  353 

6 c.  5,  Gloucester 13 

13 c.  15 352 

c.  35,  Westminster  2nd,  .        4,  7»  38, 40,  42, 64^  188 

17  Edwabd  II.  c.  9  .       • 99 

c.  10 99 

3  Hbnbt  VII.  c.  2 180 

4 c.  17 15, 16, 100 

27  HxNBT  YIII.  c.  10,  Uses 16,530 

28 c.17 446 

32 C.1,  Wills  .        .  16,65,68,69,70,98 

c.  46 17 

33 C.22 17 

34&35    c.  5,  Wardships,        ....        16,69,98 

1  Edwabd  YL,  c.  11  446 

4  &  5  Phiup  &  Mart,  c.  8,      .        .   41,42,80,169,180,181,183 

13  EUZABBTH,  c.  12 449 

39- c.  9 180 

43 c.2,s.7 210,237 

1  James  I.  c.  4 116 

3 c.  5 116 

21 c.  16,  s.  3 539 

c.  7 539 
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STATUTES— (coiKffifKpJ). 

21  James  I.  c.  19, 541 

8  Chullbb  L  c.  2, 116 

10 II.  c.  17  (Iriah) 183 

12 C.24    •    18,31,52,5^66,68,70,81,82,83,88,90, 

118, 188, 460, 567 

c.24, 8. 9 273,309 

14&15 c.  19 88 

25 c.  2,8.25 88 

7  &  8  William  III.  c.  25,  s.  8 449,450 

9&10 C.32 115 

lO&ll^ c.  16     .......     564 

11&12 C.4 116,218 

6  Anns,  c.  16 183 

c.  18 42 

7 c.  19 435,436 

c.  19,  8.  2 469 

11 c.  4^  8.  8,  Irish  Ejectment  Statute    ....      53 

1  Gborob  I.  ^  10,  8.  9 321 

9 C.29 326 

7  Gbobob  II.    c  20,  8.  2 407 

9 —  ell 179,184 

19 C.13 183 

26 ' c.  d3»  8. 11 97, 169, 172, 178 

29 0.31 472 

4  Gbobob  III.  c.  16 435,  436 

6 C.74 436 

17 c.  53,  8. 14 322 

21  ■  c.  66       ....••••    322 

21  &  22 c.  62 88 

22 . c.  83,  8.  22 324 

30 c.29 89 

81 ^c.  32 88,116,117 

33 c.  21,  8.1 555 

36 c.  52,  8.  32 218,  274»  394 

88 c.  6 288 

c.  21 288 

*~^ '  C.  4U     •«...•••  288 

"""  ^— i^-^.^^^^^^-^  (J,  4^         ........     SmSo 

"""■  "^^■^~  C.  OU     ..•...«•  Zoo 

c.  60,  8.96 542 

~~*  ■  ■"  ■  ■■  c.  87,  8. 6.        •        •        •        .        .        •  343 

c.87,a.7 343 

— c.  108 288 

39&40 C.30 288 

41 c.  72 
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42  Gbobob  III.  c.  116 


43 
44 
48 
63 


64 
65 
68 

69 


1 
3 


c.  116,  8. 14 

c.  116,  8.  63 

c- 116,  8. 128 

c.  116,  s.  166 

C.107. 

C.43   . 

c.  116 

C.24 

c.  102 

c.  141,  8.  8 

c.  160 

c.  23 

c.  147,  8. 12 

'      c.  46 

c.  46,  8.  36  . 

c.  12,  8. 16 

— c.  12,  8. 18 

0. 12,  8.  26 

• c.  134>  8. 16 

c.  134,  8.  24 

Gbobob  IV.  0. 116 
c.  119,  8.  26 


6 
6 


9 


C.76  . 

c.  76,  8.  8 

c.  123,  8. 12 

C.17    .    . 

c.  17,  8. 17 

c.  76 

c.  76,  8. 7  . 

c.  76,  8.  8 

c.  76,  8. 14 

c.  76,  8. 23  . 

c.  76,  8.  24 

c.  76,  8.  26  . 

c.  86,  8.  29 

C.8 

c.  8 

C.74  . 

c.  76,  8. 17 

c.  67,  8. 11 

c.  66  . 

c.  74,  88.  24,  29,  30,  31 

c.  14,  8.  6  •    •    • 

c.  31 

c*  ^Z,  8.  3  .    •    k 


.  288 
289 

.  289 
289 

.  290 
322 

440 

491 
.  166 

491 
484^486 

116 
.  491 

322 
.  323 

321 
.  324 

324 
.  210 

321 
.  822 

180 

.  492 

170, 172 

.  171 

492 
171, 172 

172 
172,184 

173 
.  174 

179 
.  184 

186 

.  177 

322 

•  322 

.  322 

217,  436, 443 

.  669 

361,  492 

322,323 

.  326 

486 

162, 180, 181 

.  26,80 
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STATUTES— (cofifMNMi). 

9  GEOBas  IV.  c.  32,  s.  19 

.  c.  82,  B.  20 

10 C.34 

c.  34^  &•  21 

c.  84,  B.  22 

c  84,  8.  23 

c.  34,  8.  24 

c.  66,  8.  32 


1  WiLUAM  IV.    c.  47 

-  _— _^  c  47,  8. 10 

c.  47,  8. 11 

c60 


—  c.  60,  8.  3    • 

—  c.  60,  8.  6 

—  c.  60,  88.  6  &  7 

—  c.  60,  8. 8 

—  c.  60,  8. 11  . 


c.  60,  8. 12 

c.  60,  8. 14 

c.  60,  8. 15 

c.  60,  8. 16   , 

c.  60,  8. 18 

c.  60,  8. 19  . 

c.  60,  8.  22 

c.  60,  8.  25  . 

c.  60,  8.  31 

c.  66    . 

c.  66,  8. 1 

c.  66,  8.  3    . 

c.  66,  8.  4 

—  c.  66,  8.  6    . 

c.  66,  8.  6 

c.  66,  8.  7    . 

—  c.  66,  8.  8 
c.  66,  8.  9     . 

—  c.  66,  8. 10 
c.  66,  8. 12  . 

—  c.  66,  8. 17 
c.  66,  88.  26,  26 

—  c.  66,  8.  32 

—  c.  66,  8.  37  . 

c.  70,  8. 14 

c.  70,  8. 16  . 

c.  70,  8. 18 

c.  70,  8.  20  . 

—  c.  70,  8.  21 


•  180 
181 

.    183 

163, 183 

.    183,663 

183 

•  183 
493 

360, 411, 417 

.    361,411 

•       429 

443, 444^  446,  561 

444 

•  •  •     44X 

436 

•  4S^»  4ncX,  vsM 

.       .       437 

.    438,440 

2n,442 

.    436 

436,442 

440, 441, 442,  561 

437 

•  •  a         4KMr 

439 

•        •        .    436 

458,474 

.    474 

326 

.    474 

.        .        474 

.    327 

...       827 

.    328 

328 

.    328 

315 

.     312,326 

321 

.    217,218 

218 

.     315, 316, 486 

316 

.    316 

317 

•  317 
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STATUTES— (eoMlANfai). 

1  WnuAX  IV.  c.  70,  B,  38 317 

2 c.  45,  BB.  19, 20,  27 450 

3  &  4 c.  27,  B.  2 539 

c.  27,  B.  16 539 

— — ^  c.  27,  B.  18 539 

c  27,  B.  24 540 

c.  27,  B.  36 465 

^^^_  c.  27,  B.  40 540 

c.  74 429 

c.  74,  B.  84 441 

'  c.  103 480 

'  c.  105 530, 536 

c.  106 22, 28 

4  &  5 c.  1 480 

c.  23 444, 445 

c.  29 271 

,,,,^    c.  30,  s.  1 320 

c.  00,  B,  2 .320 

■  c.  30,  B.  4 321 

c.  76,  B.  57  .        .        .        .        .        .        .    210 

<?.  76,  B.  71 211 

5  &  6 c.  69,  B.  1 324,  325 

6  &  7 c.  70,  B.  1 323 

— —  c.  70,  B.  2 323 

c.  79,  B.  3 320 

■  — ^i.— »— -  (»,  fV^  B«D  •  •  •  •  •  •  •     32o 

■  c.  85 174, 176, 179, 188 

c.  85,  B.  4 188 

c.  85,  B.  9     *        r 174 

c.  85,  B,  10 174 

. C.85,  B.12 175,179 

—  c.  85,  B.  25 177 

C.  85,  8.  37 175, 176 

1  ViCTOBiA,  c.  22        ...•«....     176 

"•  ■  ■ '    c.  22,  B.8.        •        •        •        •        •        •        •        176 

c.  26       .  .  278,  304,  306,  460,  474, 476 

-  ■  c.  26,  B.  3 ^        326 

-  ■  c.  26,  B.  7 306 

c.  29,  WniB 83,  85 

c.  50 325 

1  &  2 c.  7 319 

0.  23,  B.  12 323 

c.  23,  B.  14 323 

c.  56,  8B.  37,  38 325 

c.  69,  B.  1 443, 444, 445 
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1  &  2  Vict.  c.  106,  s.  25 323 

c.  107,  8.  9 323 

Clio 491 

c.  110,  B.  36 493 

2  &  3 c.  10 819 

c.  18,  8. 17 323 

■  ■        — —   c.  64  •••••••••        lo4 

—   c.  54,  8. 2 ,        .        •  166 

c.  64^  8.  3 '     .        •  1^ 

c.  64,  8.  4 166 

, C.60 429 

S&4 c.  20 321 

■  '  C.  62,    8*  la  •  •  •  •  •  ^^   440 

c.  66,  8. 1 296 

c.  56,  8.  2 296 

c.  66,  8.  4 297 

c.  87,  88.  44,  46, 46,  49,  Acts  for  the  ImproTement  of 

the  Metropolis.        .        .        .         318,319 

■  I   ■  c.  90,  8.1.  •        •        •        •        •        •    133 

•-^■^      — ^^      C.    vU,     8.2.  a  a  •  a  a  .  a  XO« 

c.  90,  8.  3 134 

c.  90,  8a  4 134 

4  &  5 c.  12 319 

—  c.  27 319 

—  c.  36,  8a  11 328 

c.  36,  8.  42 329 

—  c.  36,  8a  63 329 

c.  36,  8. 66 329 

c.  36,  SBa  69, 73, 74^  76  .        .  a        .329 

c.  38,  8.  6 324 

5 c.  6 271»  318,  436, 442 

c.  66 296 

1.  2,  0.  26,  8a  27 323 

2,  c.  28,  8a  16 663 

5  &  6  — *  8688.  2,  c.  36,  8.  41 341 

STOCK, 

three  per  centa,  inrestment  of  inftnt's  money  in,  268. 
dindends  of,  applied  for  maintenance,  21 7> 

i^M  Afpbopriation;  Lboact;  Property. 

STRANGER 

entering  on  infant's  land,  39,  40,  361,  386. 
guardian  appointed  by,  136a 
in&nt  maintained  by,  248, 266. 
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SUIT  IN  EQUITY. 

1.  On  bbhalf  of  Infant. 
InfanH  sues  hy  Next  Friend, 

any  person  may  institute  a  suit  on  behalf  of  an  in&nt,  964. 

he  is  named  next  friend  in  the  bill,  964. 

bill  may  be  brought  on  behalf  of  in&nt  in  V .  S.  Mere,  964, 667* 

consent  of  infSant  not  necessary,  964. 

plaintiff,  on  coming  of  age,  entitled  to  have  his  name  struck  out,  964. 

Befertnce  to  inquire  whether  a  Suit  is  for  the  Infants  Benefit. 
in  what  cases  such  a  reference  will  be  made,  365. 
not  made  on  motion  of  defendant  before  answer,  366. 
principles  on  which  Court  will  judge  of  propriety  of  suit,  366. 
there  must  be  a  cause  of  suspicion,  367« 
interference  of  next  friend  with  progress  of  suit,  367. 
next  friend  must  not  apply  for  such  a  reference,  368. 
exception,  368. 

new  bill  filed,  if  recommended  by  Master,  368. 
exceptions  do  not  lie  to  the  report,  368. 
where  bill  is  dismissed  without  reference,  369. 
on  whose  application,  369. 
infant's  disapprobation  of  suit  not  regarded,  369. 
a  &ther  may  file  a  bill  for  accounts  of  his  children's  estate,  370. 

Reference  to  inquire  which  of  two  Suite  is  the  more  beneficial, 
such  reference  a  matter  of  course,  971* 
costs,  371,  App.  p.  xxii. 

order  for  reference  dischaiged,  if  suits  not  for  same  purpose,  971. 
order  gives  liberty  to  state  special  circumstances,  371  • 
Master  may  suggest  improvements,  371* 
proceedings  stayed  till  report,  371. 
in  what  case  preference  given  to  later  suit,  372. 
next  friend  may  be  on  terms  with  accounting  parties,  if  no  col- 
lusion, 372. 
proceedings  will  be  stayed  in  suit  disapproved  of,  972. 
not  usual  to  make  a  reference  after  decree,  972. 
removal  of  next  friend  after  decree,  373. 
neither  next  friend  nor  his  son  can  be  receiver,  373. 
one  of  two  bills  taken  off  the  file  without  a  reference,  979. 

Questions  arising  as  to  Next  Friend  per sonalfy. 

next  friend  should  be  a  person  of  substance,  974. 
formerly  obliged  to  give  security  for  costs,  where  poor,  seiMe^  976. 
not  now  compellable  on  ground  of  poverty,  975. 
distinction  between  next  friend  of  in&nt  and  of  feme  eoverte^  975. 
security   taken   where   next   friend    was   insolvent  and   had   ab- 
sconded, 976. 
refused  where  next  friend  was  receiving  parish  relief  977. 

he  was  insolvent,  977. 
security  against  undue  institution  of  in&nt  suits,  977. 
next  friend  must  not  sue  mformdpauperis^  977. 
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he  may  be  remoyed  for  neglect^  377. 

next  friend  dismissed  nnder  circnmstanoeB  suggwitiYe  of  goUobod,  377« 
next  friend  maj  be  solicitor  in  the  suit,  563. 
solicitor  for  adverse  parties  yiewed  with  jealouayy  378. 
new  next  friend  appointed  without  a  reference^  378. 
drcumstances  which  wdgh  against  next  friend^  379. 
next  friend,  till  remored,  has  the  sole  conduct  of  a  suit^  379* 
the  Court  will  hear  any  one  on  behalf  of  an  infimt,  379. 
neither  next  friend,  nor  his  wife,  can  be  a  witness  in  the  cause,  380. 
on  what  terms  next  friend  is  permitted  to  retire,  380. 
his  name  struck  out,  in  order  to  make  him  a  defendant,  380. 
reference  to  inquire  whether  suit  properly  conducted,  380. 
proceedings  on  death  of  next  friend,  380. 

how  new  next  friend  b  appointed,  if  plaintiff  declines  after  de- 
cree, 381. 
before  decree,  381. 
outlawry  of  next  friend  cannot  be  pleaded,  381. 

i^^  o/^t»  ofi /Mlsrvste  (//n/onl  P/atiitfy. 

infimt  plaintiff  may  haye  decree  upon  any  matter  arising  on  the  state 
of  his  case,  though  not  prayed  for  by  the  bill,  382. 

if  a  defect  appears,  liberty  giyen  to  amend,  383. 

infimts  not  to  suffer  by  mistakes  of  their  agents,  383. 

on  petition.  Court  will  order  whateyer  is  beneficial  for  infant^  384. 

Court  will  choose  for  infiint  between  two  modes  of  proceeding,  384. 

leaye  giyen  to  amend  by  iwAViwg  infiint  plaintiff  or  defendant,  384. 

account  of  profits  decreed  finom  time  when  infimt's  title  accrued,  386. 

infimt  plaintiff  does  not  admit  facts  in  answer  by  not  replying,  385. 

replication  by  infimt  plaintiff  not  indispensable,  385. 

husband  in  contempt  for  marrying  infimt  plaintiff,  not  allowed  to  pro- 
ceed in  reyiyed  suit,  556. 

infimt  plaintiff  bound  by  decree,  386. 

exceptions,  386. 

bound  also  by  conduct  of  his  agents  in  the  proceedings,  386. 

decree  for  partition  on  biU  by  infimt,  conveyances  respited,  386. 

apparent  exception  to  the  rule  against  giving  a  day  to  shew  cause,  387. 
2.  AoADisr  Infant. 
AppoinimeiU  of  Guardian  ad  lUem,  and  putting  in  Answer. 

bill  may  be  filed  against  infimt,  395. 

where  a  bill  of  interpleader  may  be  filed  against  infimt  and  guaidian, 
395. 

infant  served  with  subpoena,  must  appear,  395. 

solicitor  must  not  enter  appearance  without  authority,  306. 

Court  appoints  guardian  ad  Kum^  396. 

on  motion  of  plaintiff  or  of  defendant,  396. 

infimt  answers  by  guardian  ad  Utemy  397. 

defence  without  guardian,  irregular,  397* 

guardian  liable  fi>r  costs,  307. 

practice  aa  to  appointment  of  guardian,  and  putting  ib  anaww,  307. 
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SUIT  IN  EOJIlTY-^eonikmed). 
(I.)  In  a  town  cause. 

alter  appearance  appointed  in  Conrty  387. 

the  guardian  must  put  in  the  answer  or  plea  on  oath,  S87. 

guardian  co-defendant  need  only  sign  once,  306. 

oath  dispensed  with  bj  consent,  996* 

(II.)  In  a  country  cause. 

commission  to  assign  guardian,  and  take  answer,  398. 

execution  of  the  commission,  396. 
commission  to  assign  a  guardian,  398. 

how  guardian  thus  appointed  swean  his  answer,  when  he  lives 

in  London,  399. 
how,  when  he  lives  in  the  country,  399. 
commission  to  take  answer,  399. 

answer  taken  without  oath,  399. 
rules  relaxed,  if  necessary,  399. 
guardian  appointed  for  in&nt  in  London  by  commission,  399. 

Court,  without  commission,  or  in- 
fant's presence,  400. 
infimt  out  of  the  jurisdiction ;  commission  to  appoint  guardian,  400. 

where  dispensed  with,  400. 
how  guardian  assigned  to  in&nt  in  custody  (not  of  Court  of  Chan- 
cery), 401. 

AppoinimeiU  of  Ovardian  and  puUing  m  Answer^  where  there  iaComUmp*  of 
Court. 
Six-Clerk  may  be  appointed  guardian,  401. 
former  practice,  402—404. 
infants  not  within  8th  or  21st  order  of  August,  1841 ;  404. 

Prooeedrnge  m  iheSkUt, 

answer  expressed,  as  made  by  guardian,  404. 
may  be  a  mere  form,  404. 

formal  parts  omitted  in  infant's  answer,  404. 

answer  cannot  be  excepted  to  for  insufficiency,  405. 

infimt  may  state  any  thing  he  means  to  prove,  405. 

cannot  go  into  evidence  as  to  matters  not  put  in  issue,  405. 

answer  cannot  be  read  against  infant,  405. 

plainti£F  must  prove  his  case  against  infant,  405. 

where  replication  is  necessary,  406. 

fSacts  to  be  proved,  notwithstanding  admissions  in  answer,  406. 

deed  proved  for  infimt  as  plaintiff  must  be  proved  against  him  as  de- 
fendant, 406. 

evidence  taken  before  the  infant  was  a  party  to  the  suit  cannot  be 
read  against  him,  406. 

exception  in  the  case  of  in&nt  in  ventre  ea  mere^  567* 

accounts  taken  before  infimt  was  party  may  be  adopted,  if  benefidal 
to  him,  406. 

infimta  not  bound  by  statements  in  case  for  court  of  law,  407* 


XCIV  INDEX. 

SUIT  IN  EQUITY— ((xm^ntMl). 

infant  cannot  admit  title  in  foreclosare  suit,  407. 

evidence  strictly  required  against  in&nts,  407*  ' 

witnesses  to  be  examined  on  interrogatories,  407.  I 

infant  heir  bound  by  admission  of  his  ancestor,  406. 

exhibits  proved  at  the  hearing,  408.  I 

&ct  of  bankruptcy  may  be  disputed  without  notice,  406. 

infant  heir  entitled  to  issue,  408.  I 

counsel  may  waive  the  right,  406.  ' 

guardian  may  be  removed,  408.  ' 

in&nts  bound  by  the  conduct  of  their  solicitor  in  a  cause,  409. 

instance  of  the  weight  attached  to  the  guardian's  cousent  in  the  pro- 
ceedings, 409. 

infant  attaining  twenty-one  before  decree  may  make  a  new  de- 
fence, 409. 

but  must  apply  immediately  on  coming  of  age,  409. 

answer  read  against  in£Emt  on  re-hearing,  410. 

infi&nt's  answer  read  against  guardian,  410. 

9ubpcBna  to  hear  judgment  must  be  served  on  guardian,  410. 

this  service  good,  though  infiancy  determined  before  judgment,  410. 

proceedings  where  infant  heir  makes  default  at  the  hearing,  410. 

parol  demurred  in  equity,  where  it  would  have  demurred  at  law,  411. 

Court  declared  rights  of  parties,  411. 

parol  demurrer  abolished,  411. 

fund  not  kept  in  Court,  for  party  of  full  age,  657. 

fjEkcts  must  be  fully  stated  in  taking  infants'  money  out  of  Court  at 
twenty-one,  658. 

persons  obtaining  it  unduly,  ordered  to  replace  it,  668. 
jSlse Costs;  Decbse. 
SURETY 

for  receiver,  liability  of,  360. 

liability  of,  on  bond,  the  principal  being  an  in&nt,  App.  p.  zi. 
See  Rbcoonizamcb. 

SURRENDER 

of  leoH  by  infimt,  471,  472. 
to  guardian  in  socage,  36. 
under  statute,  by  inftnt  or  guardian,  316. 
to  infimt  or  guardian,  314. 
of  copyhold,  30, 474^  666. 
See  CoPTHOLD. 

T. 

TENANT 

directed  to  attorn,  and  pay  rent  to  receiver,  107, 267. 

where  he  may  safely  attorn  to  guardian  appointed  on  petition,  106. 

relief  of  poor  tenantry,  337. 

where  abatement  of  rent  will  be  sanctioned,  314. 
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TENANT  IN  TAIL, 

liability  of,  to  keep  down  incumbrances,  291. 
felling  of  timber  by  guardian  of,  298,  900. 

TESTIMONY  OF  INFANTS, 

their  competency  tested  by  their  intelligence,  462. 

they  cannot  be  examined  without  oath,  452. 

they  must  have  receired  religious  instruction,  462. 

triid  postponed,  that  child  may  be  instructed,  463. 

statement  by  child  who  cannot  be  sworn  not  admissible,  463. 

weight  due  to  their  testimony,  464. 
^  capacity  of  prochmn  amy^  in  action  at  law,  to  be  witness,  366. 

in  suit  in  equity,  380. 
(-  of  his  wife,  380. 

TIMBER 

on  in&nt'd  estate,  right  to  fell,  298,  303. 

See  CONVBBSTON. 

TITHES, 

act  for  commutation  of,  326. 
6  &  7  Wm.  4,  c.  71,  s.  16;  326. 
I  guardian  or  nominee  of  the  commissioners,  may  agree  for  infant 

patron,  326. 

TORT, 

infant  liable  to  action  in,  481. 
"  where  in&ncy  may  be  pleaded  to  declaration  in,  482. 

where  infimt  is  not  chargeable  for,  496. 
committed  by  in&nt  through  negligence  of  adult,  496. 
sustwied  „  »  n  M  4d6. 

TRADE, 

infimt  cannot  enter  into,  488. 

expenses  incurred  in,  are  not  for  necessaries,  601. 

TRINITY  HOUSE, 

act  for  vesting  lighthouses  in,  320. 

TRINKETS 

bequeathed  to  in&nts,  delivered  to  their  father,  273. 
where  they  may  be  necessaries,  600. 

TROVER, 

where  infimt  is  liable  to  action  in,  481. 

TRUSTEE, 

in  what  respect  he  is  affected  by  the  infancy  of  the  cestui  que  trust, 

266. 
infant  not  held  to  be,  661. 
laches  of,  bars  infimt  cestui  que  trust,  as  against  strangers,  640. 

D  D  * 
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U- 

UNCLE, 

grandmother  preferred  to,  as  guardian,  112. 
maintenance  not  due  on  l^acy  from,  238. 

w. 

WAGES 

of  infiint's  labour,  who  is  entitled  to,  516. 

WAIVER 

of  paternal  rights,  136. 
See  AatuiBscKNCE 

WARD  OF  COURT, 

what  constitutes,  103,  App.  p.  iii. 

WASTE 

by  guardian  in  chivaby,  12. 

by  guardian  in  socage,  40. 

by  guardian  by  custom  of  manor,  46. 

by  infant,  469. 

WIFE.— ^  Fkme  Covbbt. 

WILL 

of  infimt,  83y  460,  677. 

WITNESS.— jSw  Testimont. 

WORK-HOUSES, 

acts  for  providing  ntes  for,  324. 

WRIT  DE  VENTRE  INSPICIENDO 

lies  for  heir  presumptive ;  its  effect,  668. 
lies  for  tenant  in  tail,  or  devisee,  668. 
granted  on  petition,  668. 
to  legatee,  668. 
granted  against  woman  whose  husband  was  alive,  668. 
not  granted  in  lifetime  of  ancestor,  668. 
granted  where  widow  marries,  668. 

again,  669. 
severity  of  the  execution  relaxed,  669. 


